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R.  H.  McDowell,  Appellee,  v.  R.  P.  S(X)tt  et  al..  Appellants. 

CONTRACTS:  Oonsldexation — ^Failure  of  Consideration— Vendor 
Witlumt  Title.  No  recovery  may  be  had  on  a  contract  of  sale  of 
property  which  the  vendor  did  not  own  and  which  he  had  no  au- 
thority to  Be]l.  So  held  as  to  a  note  and  mortgage  given  for  a 
patent  right. 

Appeal  from  Marshall  District  Court. — B.  P.  Cummings, 

Judge. 

Monday,  April  10, 1916. 

Action  in  equity  to  foreclose  a  chattel  mortgage  and 
enforce  collection  of  a  promissory  note.  Decree  as  prayed, 
and  defendants  appeal. — Reversed. 

Vol.  176  Ia.— 1 
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C  n.  E.  Boardfnan,  B.  P.  Scott  and  J.  W.  Lorem,  for 
appellants. 

F.  E.  Norihup,  and  Bradford  &  Johnson,  for  appellee. 

Weaver,  J. — The  defendants  admit  the  making  of  the 
note  and  mortgage,  but  deny  that  they  are  in  any  way  indebted 
thereon.    They  allege  that  the  execution  of  said  instrument 

was  procured  by  false  representations,  and  set 
Contracts  :        up  certain  f acts  tending  to  show  that  the  note 

consideration:  .  ,  . 

failure  of  con-     was  given  Without  consideration,  or  that  the 

sideration :  "  ' 

tmi^^  ^^^^^^^    consideration,  if  any,  has  wholly  failed.    They 

allege  that  plaintiff  was  a  practical  iron 
moulder,  and  that  defendants  were  without  knowledge  or 
experience  in  that  business ;  that  plaintiff  represented  to  them 
that  he  had  a  basic  patent  upon  a  device  known  as  a  bulb 
sponge  for  the  use  of  moulders  in  the  prosecution  of  their 
work;  that  it  was  a  novel  invention  by  him  and  was  a  con- 
venient and  useful,  if  not  necessary,  device  for  the  purposes 
mentioned ;  and  that  his  patent  was  original,  and  sufficiently 
broad  to  insure  to  the  holder  a  monopoly  for  the  construction 
and  sale  of  bulb  sponges.  They  further  allege  that  said  rep- 
resentations were  made  for  the  purpose  of  inducing  defend- 
ants to  purchase  said  patent;  that  they  believed  them  to  be 
true,  and,  so  believing  and  relying  thereon,  they  gave  the  note 
and  mortgage.  They  aver,  however,  that  said  representations 
were  false  and  known  by  plaintiff  to  be  false  at  the  time  that 
they  were  made ;  that  plaintiff  was  not  the  owner  of  any  patent 
of  the  kind  described,  nor  was  he  the  inventor  of  any  new  and 
practical  device  of  the  kind  described  by  him,  nor  has  he  ever 
produced,  offered  or  assigned  any  patent  to  defendants  or 
either  of  them ;  and  that  the  note  given  by  them  is,  therefore, 
without  consideration,  and  does  not  evidence  any  debt  owed 
by  them.  They  still  further  allege  that  plaintiff  did  not 
exhibit  or  show  to  them  his  alleged  patent,  representing  to 
them  that  he  did  not  have  it  in  his  immediate  possession,  but 
he  would  procure  it  for  them  speedily,  for  the  fulfillment  of 
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whieh  promise  they  could  rely  upon  his  statements,  and  that 
they  did  in  fact  rely  thereon  in  giving  the  note  and  mortgage. 
'the  same  affirmative  matters  are  also  pleaded  by  defendants 
as  a  counterclaim  upon  which  they  demand  a  recovery  of  dam- 
ages. In  reply,  plaintiff  denies  having  made  any  false  rep- 
resentations to  the  defendants  or  that  he  in  any  manner 
deceived  or  misled  them  into  the  making  of  the  note  and 
mortgage. 

At  the  close  of  the  testimony  in  the  case,  defendants 
further  amended  their  answer,  alleging  that,  at  the  time  that 
plaintiff  induced  them  to  enter  into  the  deal  and  give  him 
their  note  and  mortgage  for  the  alleged  patent,  he  had  already 
sold  and  assigned  the  only  patent  he  had  acquired  to  the  Bulb 
Sponge  Company,  a  corporation  at  Salem,  Ohio,  and  he  him- 
self had  no  right  or  title  therein  which  he  could  sell  or  transfer 
to  any  one. 

The  defense,  as  will  be  seen,  rests  upon  two  propositions : 
(1)  The  alleged  false  representations  made  by  plaintiff  in 
procuring  the  note;  and  (2)  the  alleged  fact  that  plaintiff  did 
not  own  and  was  without  authority  to  sell  or  transfer  the 
patent  to  defendants.  If  the  last-mentioned  defense  is  good, 
it  will  be  unnecessary  to  consider  the  other  issue,  and  we 
therefore  give  it  first  attention. 

On  the  trial,  it  was  shown  that  the  agreement  for  the  sale 
of  the  patent  had  been  reduced  to  writing,  and  therein  plain- 
tiff described  himself  as  the  owner  of  such  patent  and  agreed 
to  sell  and  transfer  it  to  defendants  for  a  stated  consideration. 
There  was  also  produced  a  patent  issued  to  the  plaintiff  in  the 
year  1906  upon  certain  improvements  in  fountain  brushes 
especially  designed  for  foundry  use.  Concerning  the  owner- 
ship of  this  patent  at  the  time  of  the  transaction  with  defend- 
ants, the  plaintiff  testified  as  a  witness.  He  testified  in  gen- 
eral terms  that,  in  negotiating  with  defendants,  he  had  pos- 
session of  the  patent  and  exhibited  it  to  them,  and  that  he 
owned  it  and  had  the  right  to  sell  and  transfer  it.  Upon  the 
question  whether  he  then  had  and  exhibited  the  patent,  the 
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apparent  preponderance  of  the  evidence  is  against  him,  aAd 
tends  to  sustain  the  defendant's  theory  that  it  was  not 
exhibited.  His  farther  examination  reveals  some  peculiar 
inconsistencies.    He  says: 

' '  Some  other  people  down  in  Ohio  owned  an  interest  in 
this  patent,  incorporated  as  a  stock  company,  and  they  bought 
several  shares  of  stock.  The  name  was  the  Bulb  Sponge  Com- 
pany of  Salem,  Ohio.  Aside  from  the  patent  this  corpora- 
tion owned  only  a  few  dies  which  Mr.  Scott  owns  at  the  pres- 
ent time,  necessary  to  manufacture.  This  corporation  down 
in  Ohio  owned  the  patent  and  a  few  tools  and  that  is  all  they 
did  own.  I  owned  75  per  cent  of  the  shares  of  stock  in  the 
Bulb  Sponge  Company  of  Salem,  Ohio^  I  don't  know  whether 
the  Bulb  Sponge  Company  of  Salem,  Ohio,  owned  the  patent 
or  not.  Morally  they  did  not;  legally  I  don't  believe  they 
ever  did.  I  had  a  power  of  attorney  from  that  corporation 
to  deal  with  somebody  with  reference  to  the  patent.  Surely 
what  I  had  to  do  with  this  patent  had  to  be  done  under  the 
power  of  attorney;  as  McDowell,  I  never  owned  the  patent 
when  you  come  right  down  to  it.  In  the  meantime,  before  the 
contract  was  made  with  Scott,  I  had  the  matter  straightened 
up  so  that  it  was  absolutely  in  my  hands  to  sell;  that  is,  it 
was  in  my  hands  to  sell  under  power  of  attorney.  Whether 
it  was  to  sell  for  the  Bulb  Sponge  Company — I  don't  know 
whether  I  could  decide  that  question." 

When  asked  to  produce  his  power  of  attorney,  he  pro- 
duced a  power  from  two  individuals  to  sell  their  stock  in  the 
corporation  referred  to,  and  said  this  was  the  paper  from 
which  his  authority  was  derived.  Again,  he  seems  to  say  that 
this  corporation  never  owned  any  interest  in  the  patent,  but 
had  only  the  ''right  to  manufacture  and  sell."  Still  again, 
he  says,  in  substance,  that  his  deal  with  defendants  was  not 
for  a  mere  assignment  of  the  patent,  but  was  for  a  sale  of  the 
shares  of  stock  in  the  Ohio  corporation.  Speaking  of  himself 
and  the  two  persons  whose  power  of  attorney  he  held,  he  says : 

''We  got  together  and  decided  verbally  that  that  is  what 
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we  should  do.  They  gave  me  power  of  attorney  to  sell  their 
interest  and  I  understood  that  that  transferred  the  Bulb 
Sponge  Company  of  Salem,  Ohio,  to  Mr.  Scott  when  the 
transfer  had  taken  place;  the  patent  and  everything  that  went 
with  it.  ...  I  understood  that  at  the  time  I  was  nego- 
tiating with  Mr.  Scott  and  contemplated  selling  him  all  the 
stock  of  the  Bulb  Sponge  Company  of  Salem,  Ohio.  My 
understanding  of  the  matter  all  the  way  through  was  that  I 
sold  Scott  the  stock.  If  he  had  lived  up  to  his  agreement 
he  would  have  had  all  the  stock.  I  intended  to  give  him  in 
this  contract  the  stock  of  the  Bulb  Sponge  Company  of 
Salem,  Ohio,  patent  rights  and  all  that  went  with  it.  l^e 
Bulb  Sponge  Company  of  Salem,  Ohio,  owned  the  right  to 
make  and  sell.  I  would  have  sold  him  that  along  with  the 
patent  rights  and  dies  and  tools  we  had  on  hand  and  every- 
thing else  we  had  turned  over  to  him.  I  went  to  work  and  got 
an  option  on  this  stock  of  these  men,  Hart  and  French,  so  I 
could  transfer  it  to  Scott." 

The  contract  between  plaintiff  and  defendant  was,  as  we 
have  seen,  reduced  to  writing.  No  reference  whatever  is  made 
therein  to  the  existence  of  the  corporation  or  to  the  fact  that 
it  owned  or  had  any  interest  in  the  patent,  nor  is  there  any 
mention  or  suggestion  of  the  ownership  or  transfer  of  the 
shares  of  stock.  The  sole  consideration  for  the  note  and 
mortgage,  so  far  as  shown  by  the  contract,  was  the  assign- 
ment and  transfer  of  a  certain  patent  of  which  plaintiff 
therein  described  himself  as  owner.  It  seems  very  plain,  how- 
ever, that  the  real  owner  of  the  patent  was  the  Ohio  corpora- 
tion, though,  as  the  alleged  patentee  and  owner  of  a  majority 
of  the  capital  stock,  doubtless  he  felt  himself,  in  one  sense  of 
the  word,  the  real  owner.  No  other  reasonable  construction 
can  be  placed  upon  his  statement : 

"This  corporation  down  in  Ohio  owned  the  patent  and  a 
few  tools;  that  is  all  they  did  own.  ...  I  don't  know 
whether  the  Bulb  Sponge  Company  owned  the  patent  or  not ; 
legally  I  don't  believe  they  ever  did.    .    .    .    Surely  what  I 
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had  to  do  with  this  patent  had  to  be  done  nnder  this  power 
of  attorney.  As  McDowell,  I  never  owned  the  patent  when 
you  come  right  down  to  it*'* 

If  the  corporation  ever  reassigned  the  patent  to  him  or 
relinquished  the  ''sole  right  to  manufacture  and  sell"  which 
he  says  he  gave  it,  or  authorized  him  to  sell  and  dispose  of 
the  patent,  there  is  not  the  slightest  written  or  documentary 
evidence.  His  authority  to  sell  the  corporate  shares  belong- 
ing to  other  stockholders  conferred  not  even  color  of  right  or 
authority  to  sell  the  patent,  which  was  apparently  the  cor- 
poration's sole  asset;  and,  if  defendants  are  compelled  to  pay 
this  claim,  there  is  nothing  in  the  record  to  estop  the  corpora- 
tion from  asserting  and  maintaining  its  exclusive  right  and 
title  thereto.  Plaintiff  admits  that  he  has  never  tendered  a 
delivery  of  the  patent,  saying  that  he  left  that  to  his  attorney. 
The  attorney,  testifying  on  the  subject,  says  that,  about  the 
time  that  the  note  became  due,  he  told  Scott  that  he  ''would 
make  arrangements  to  have  the  assignment  made  and  wanted 
the  note  paid;"  and  that,  after  the  note  was  due,  he  "made 
a  similar  demand  and  Scott  declined  to  pay  it,"  and  would 
not  have  anything  to  do  with  it.     The  witness  adds : 

"I  did  not  tender  an  assignment  to  Scott.  He  refused 
to  have  anything  to  do  with  it  or  to  accept  it." 

The  testimony  of  the  attorney  does  not  get  us  much 
nearer  to  the  decisive  facts  upon  which  plaintiff's  right  to 
recover  must  rest.  He  does  not  exhibit  or  identify  the  assign- 
ment which  he  proposed  to  deliver  nor  indicate  by  whom  it 
was  to  be  made.  His  statement  to  the  defendant  that  he 
"would  arrange  to  have  one  made"  indicates  that  he  was  not 
then  prepared  to  deliver  it.  In  the  light  of  plaintiff's  own 
showing,  an  assignment  by  him  would  have  been  of  no  value, 
and,  as  we  have  already  said,  there  is  an  entire  absence  of 
competent  evidence  that  the  corporation  was  under  any  obli- 
gation  to  surrender  the  patent  in  order  to  permit  the  plaintiff 
to  make  good  his  contract.  It  is  true  that  he  states  on  the 
witness  stand  that,  pending  the  suit,  and  within  a  few  weeks 
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before  the  trial,  the  corporation  had  been  ' '  dissolved ; ' '  but 
how  dissolved,  whether  by  voluntary  act  or  by  judicial  decree, 
whether  solvent  or  insolvent,  what  disposition  was  made  of  its 
assets,  including  the  patent,  there  is  neither  proof  nor  offer  of 
proof.  In  short,  the  record  is  barren  of  facts  showing  that, 
at  the  date  of  the  contract,  plaintiff  was  able  to  furnish  the 
promised  consideration  for  the  note  in  suit,  or  that,  at  any 
time  since  then,  he  has  acquired  the  right  to  sell  or  dispose 
of  the  patent.  In  our  judgment,  the  presumption  of  con- 
sideration which  arises  from  the  written  promise  to  pay  is 
fuUy  rebutted  by  the  plaintiff's  own  showing,  and  the  defense 
of  failure  of  consideration  is  well  established. 

This  conclusion  requires  a  reversal  of  the  decree  below, 
and  we  need  take  no  time  for  an  extended  consideration  of 
the  other  defense,  though  to  a  considerable  degree  it  has  the 
supi>ort  of  the  larger  number  of  witnesses  and  an  apparent 
preponderance  of  the  evidence. 

As  a  necessary  result  of  these  findings,  the  decree  of  the 
trial  court  must  be  reversed,  and  the  plaintiff's  bill  ordered 
dismissed. — Reversed. 

Evans,  C.  J.,  Deemeb  and  Preston,  JJ.,  concur. 


Edith  C.  Park,  Appellee,  v.  Cord  J.  Best,  Appellant. 

•uTT-TJi  AND  NOTES:     Non-Negotiable  Instrmnenta — ^ludorseineiit — 

1  Effect.  The  indorsement  in  blank  of  non-negotiable  instruments 
renders  the  indorser  liable  to  the  holder,  without  demand  upon  the 
maker  and  notice  of  non-payment. 

KTTaTiB  AND  NOTES:    Non-Negotiable  Bifl«nimeitt8---IzidonMnient — 

2  Presomption — ^Evidence  to  Overcome.  The  indorsement  in  blank 
of  a  non-negotiable  instrument  carries  the  presumption  that  the 
indorser  intends  to  and  does  assume  liability  thereon  without  de- 
mand on  the  maker  and  without  notice  of  non-payment.  This  pre- 
sumption is  not  overcome  hy  a  showing  (a)  that  at  the  time  of 
the  indorsement  both  the  indorser  and  indorsee  supposed  that  the 
instruments  were  the  equivalent  of  cash,  and  (b)  that  nothing  was 
then  said  as  to  the  effect  which  should  be  given  to  the  indorsement. 
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PAYMENT:     Conditioiial  Paymant— Obligation  of  Third  Party.    In 

3  the  absence  of  an  express  agreement  to  the  contrary,  the  delivery, 
by  indorsement  or  otherwise,  by  a  debtor  to  his  creditor  of  the 
written  obligation  of  a  third  party,  to  apply  as  a  payment  on  his 
own  debt,  operates  as  a  conditional  payment  only— conditional  on 
the  said  third  party's  paying  his  obligation. 

BILLS  AND  NOTES:     Non-Negotiable  Instruments— Indorsement— 

4  Limiting  Liability— Evidence.  Evidence  in  the  form  of  a  sup- 
plemental contract  reviewed,  and  held  not  to  limit  defendant's  lia- 
bility on  his  indorsements  of  certain  non-negotiable  instruments. 

CONTRACTS:     Constmction— Different  Understandings.     The  prin- 

5  ciple  that,  ''when  the  terms  of  an  agreement  have  been  intended  in 
a  different  sense  by  the  parties  to  it,  tiiat  sense  is  to  prevail  against 
either  party  in  which  he  had  reason  to  suppose  the  other  under- 
stood it,"  has  no  application  when,  at  the  time  of  the  execution  of 
the  contract,  nothing  iDoa  said  or  done  by  either  party  which  would 
advise  either  party  that  the  other  was  misled  as  to  the  meaning  of 
the  contract.    (Section  4617,  Ck>de,  1897.) 

NOVATION:    Sobstitation  of  New  Debtor— Burden  of  Proof.    Where 

6  a  payee  of  non-negotiable  paper  transfers  it  by  blank  indorsement 
to  his  creditor  to  apply  upon  his  own  individual  debt,  there  is  no 
novation — ^no  substitution  of  a  new  debtor — except  by  an  agree- 
ment to  that  effect,  and  the  burden  is  upon  the  said  payee  to  so 
show. 

BILLS  AND  NOTES:     Non-Negotiable  Instnunents— Indorsement — 

7  Default  of  Biaker — Subrogation.  An  indorser.of  a  non-negotiable 
instrument  (being  the  original  payee  thereof),  upon  the  entry  of 
judgment  against  him  on  his  indorsement,  by  reason  of  the  default 
of  the  maker,  is  entitled  to  the  surrender  of  the  instrument;  as,  in 
such  case,  he  is  subrogated  to  all  the  rights  of  his  indorsee  therein. 
But  the  act  of  the  plaintiff  in  bringing  the  instrument  into  court 

is  a  sufScient  surrender. 

i 

Appeal  from  Carroll  District  Court. — E.  G.  Albert,  Judge. 

Monday,  April  10,  1916. 

Action  at  law  to  recover  the  amount  of  six  certificates  of 
deposit  issued  by  the  Farmers  Bank  of  Glidden,  Iowa,  to  the 
defendant,  and  by  him  endorsed  in  blank  and  delivered  to 
the  plaintiff.  There  was  a  trial  to  the  court  without  jury, 
and  judgment  rendered  for  plaintiff  for  the  aggregate  amount 
of  the  certificates  sued  upon.  Defendant  appeals. — Affirmed 
and  Remanded. 
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Brown  McCrary,  L.  E.  Salinger  and  Ralph  Maclean,  for 
appellant. 

C  C.  Helmer  and  H.  E.  Beach,  for  appellee. 

Weaver,  J.— On  February  28, 1914,  plaintiff  and  defend- 
ant entered  into  a  written  contract,  whereby  plaintiff  under- 
took to  sell  and  convey  to  the  defendant  certain  lands  owned 
by  her  in  Carroll  County,  Iowa,  for  an  aggregate  price  of 
about  $25,000.  The  purchase  price  was  to  be  paid  substan- 
tially as  follows :  $4,500  on  or  before  the  signing  of  the  con- 
tract, and  the  remainder  in  deferred  payments,  the  details  of 
which  are  not  material  in  this  case.  In  these  negotiations, 
plaintiff  was  represented  by  her  attorney,  C.  C.  Helmer,  and 
defendant  by  his  own  attorney,  B.  A.  Bobb.  The  paper,  when 
executed,  was  left  in  Helmer 's  possession  in  escrow  until  a 
certain  outstanding  contract  with  a  third  person  should  be 
taken  up  and  cancelled,  a  matter  which  was  afterwards  duly 
adjusted.  On  March  3d,  Helmer  received,  on  account  of  said 
indebtedness  to  his  client,  eight  certificates  of  deposit  issued 
by  the  bank  of  Olidden  for  varying  amounts,  aggregating 
$4,125,  also  defendant's  personal  check  for  $333,  and  gave 
defendant  his  receipt  therefor,  which,  after  describing  the 
items,  concludes  as  follows : 

''The  same,  including  the  interest  on  the  said  certificates 
of  deposit,  being  taken  at  $4,500,  to  be  held  in  escrow  with 
the  contract  entered  into  by  C.  J.  Best  with  Edith  C.  Park, 
for  the  purchase  of  land  in  Jasper  Township,  Carroll  County, 
Iowa,  on  February  28,  1914,  and  to  be  turned  over  to  said 
Edith  C.  Park  on  the  completion  of  the  said  contract,  as 
therein  stipulated." 

The  certificates  were  each  made  payable  in  current  funds, 
one  year  after  date,  to  the  order  of  Cord  J.  Best,  with  interest 
at  5  per  cent.,  and  each  was  endorsed  by  the  defendant  in 
blank  at  the  time  that  he  delivered  them  to  Helmer  for  plain- 
tiff.   On  March  31,  1914,  the  parties  entered  into  a  supple- 
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mental  written  agreement  which,  after  stipulating  the  number 
of  acres  in  the  land  sold,  proceeds  as  follows : 

'*It  is  further  agreed  that  whereas  in  the  payment  of  the 
sum  of  $4,500  upon  said  contract  already  made  by  the  said 
C.  J.  Best  to  the  said  Edith  C.  Park,  wherein  certificates  of 
deposit  in  the  Farmers  Bank  at  Glidden,  Iowa,  were  used,  the 
same  drawing  interest  at  5  per  cent,  for  one  year  from  the 
date  of  the  said  certificates,  the  accrued  interest  on  which,  up 
to  March  1,  1914,  was  $42 ;  and  the  said  C.  J.  Best  has  paid 
to  the  said  Edith  C.  Park  in  cash  the  additional  sum  of  $4^ 
to  equal  said  interest.  Now  if  the  said  Edith  C.  Park  shall 
find  it  necessary  to  cash  any  of  said  certificates  before  the 
maturity  thereof,  she  shall  be  entitled  to  retain  out  of  the  said 
$42  so  paid  to  her  the  amount  of  the  interest  accrued  on  an3r 
such  certificates  up  to  March  1,  1914,  and  that  after  the 
maturity  of  all  such  certificates  she  shall  promptly  repay  ta 
the  said  C.  J.  Best  the  balance  of  the  said  sum  of  $42  above 
what  it  is  necessary  to  use  therefrom  to  cover  accrued  interest 
to  March  1,  1914,  on  all  such  certificates  as  she  finds  it  neces- 
sary to  cash  before  their  maturity.  It  being  the  intention  and 
agreement  of  the  parties  hereto  that  said  C.  J.  Best  shall  be 
entitled  as  a  credit  on  the  said  sum  of  $4,500  already  paid  hy 
him  to  the  proportionate  part  of  all  interest  accrued  on  said 
certificates  up  to  March  1,  1914,  which  the  said  Edith  C.  Park 
shall  allow  to  mature. " 

This  transaction  will  be  better  understood  when  we 
remember  that  the  aggregate  of  the  principal  of  the  certifi- 
cates of  deposit  and  defendant's  personal  check  was  but  $4,458,. 
thus  necessitating  the  further  payment  of  $42  to  make  up  the 
full  cash  installment  of  $4,500,  the  matter  of  accrued  interest 
on  the  certificates  being  left  to  future  adjustment,  as  in  the 
agreement  provided. 

Thereafter,  and  before  the  certificates  became  due,  six  of 
them,  aggregating  the  sum  of  $2,025,  being  still  in  the  hands 
of  the  plaintiff  and  unpaid,  the  bank  issuing  them  failed,  and 
made  a  statutory  assignment  for  the  benefit  of  its  creditors. 
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As  the  paper  fell  due,  it  was  presented  for  payment,  and,  pay- 
ment being  refused,  notice  of  protest  was  duly  served  upon  the 
defendant  as  an  endorser. 

The  petition  in  this  case  sets  out  the  several  certificates 
and  the  endorsement  thereof  by  the  defendant  in  separate 
counts,  and  demands  recovery  for  the  entire  amount  thereof, 
principal  and  interest.  The  defendant  admits  the  failure  of 
the  bank  and  admits  that  the  certificates  were  issued  to  him 
by  the  bank  for  deposits  therein  made  by  him.  He  further 
pleads  the  facts  of  the  transaction  between  himself  and  plain- 
tiff substantially  as  hereinbefore  recited,  and  further  says  that, 
at  or  about  the  time  that  Helmer  receipted  to  him  for  the 
certificates,  he  (defendant)  was  about  to  go  to  the  bank  and 
obtain  the  money  thereon,  when  plaintiff,  or  Helmer  acting  for 
her,  requested  him  not  to  do  so,  but  to  deliver  to  them  the 
certificates  in  lieu  of  the  money ;  and  that,  in  compliance  with 
said  request,  and  **with  the  sole  purpose  thereby  to  pay  said 
cash  and  with  no  other  intent  or  purpose  as  plaintiff  well 
knew,  he  affixed  his  signature  upon  the  back  of  the  certi- 
ficates as  a  means  of  designating  the  person  who  should  be 
entitled  to  receive  said  money  then  at  his  command  at  the 
Farmers  Bank  of  Glidden."  Upon  the  fact  so  pleaded,  he 
asserts  that  plaintiff  is  estopped  to  deny  that  the  payment  to 
her  was  o'ther  than  a  cash  payment,  or  to  assert  that,  by  his 
action  in  the  premises,  he  incurred  any  liability  for  the  non- 
payment of  the  certificates.  Three  additional  counts  were 
added  to  the  answer  by  way  of  amendment.  Each  amendment 
is,  however,  no  more  than  an  allegation  of  legal  conclusion, 
and  adds  nothing  to  the  issues  of  fact  already  joined.  The 
legal  propositions  are  all  restated  in  argument  here,  and  will 
be  considered  in  the  further  progress  of  this  opinion. 

The  trial  court,  while  holding  with  the  defendant  upon 
the  abstract  proposition  that  it  was  competent  for  defendant 
to  allege  and  prove  as  a  defense  that  the  endorsement  of  the 
certificates  was  made  and  accepted  by  the  plaintiff  for  the 
sole  purpose  of  authorizing  plaintiff  to  demand  and  receive 
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payment  thereof  from  the  bank,  and  without  any  intent  to 
create  or  charge  defendant  with  any  liability  for  their  non- 
payment, yet  held  that  the  burden  of  proving  such  qualified 
endorsement  was  upon  him,  and  he  had  failed  to  sustain  it 
by  any  competent  evidence.  The  court  also  held  that  the  cer- 
tificates of  deposit,  being  made  payable  in  current  funds,  were 
non-negotiable,  and  that,  defendant  having  endorsed  them  in 
blank,  and  having  failed  to  show  upon  the  trial  that  such 
endorsement  was  qualified  by  any  agreement  or  understand- 
ing that  it  was  made  for  the  sole  purpose  of  transferring  the 
title  to  plaintiff,  he  must  be  held  to  have  assumed  liability  for 
the  amount  represented  by  the  certificates  in  the  event  of 
their  non-payment  upon  due  presentment  and  demand.  So 
holding,  judgment  was  awarded  plaintiff  for  the  full  amount 
of  the  certificates. 

It  is  not  quite  easy  from  the  record,  pleadings  and  argu- 
ments to  definitely  delimitate  the  defense  upon  which  defend- 
ant relies.  In  their  brief,  counsel  deal  very  largely  with 
generalities  and  abstract  propositions,  much  of  which  does  not 
appear  to  have  any  special  application  to  the  issues  joined; 
while,  few,  if  any,  of  the  ** error  points"  are  so  stated  that 
we  may  determine  therefrom  the  very  nature  of  the  question 
sought  to  be  raised.  In  view,  however,  of  the  importance  of 
the  controversy  to  the  parties  in  interest,  we  shall  try  to  gather 
the  propositions  contended  for  into  groups  and  pass  upon 
them,  so  far  as  they  seem  to  be  pertinent  to  the  case  made  by 
the  pleadings. 

I.  There  is  but  little  dispute  upon  the  facts  of  the  case, 
and  it  is  contended  as  a  matter  of  law  that  the  findings  and 
judgment  of  the  trial  court  are  without  sufficient  support  in 
the  record.  This  calls  first  for  a  consideration  of  the  char- 
acter or  nature  of  the  certificates  of  deposit.  The  court  held 
them  to  be  non-negotiable  instruments,  and,  as  this  is  in  line 
with  appellant  *s  contention,  we  will,  without  passing  upon  that 
point,  accept  it  as  the  law  of  the  case.  We  are  of  the  opinion, 
also,  that,  upon  the  theory  of  the  case  as  tried,  and  the  court's 
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ruling  admitting  evidence  as  to  the  true  intent  of  the  parties, 
the  question  as  to  whether  the  paper  was  or  was  not  negotiable 
is  immaterial. 

The  next  inquiry,  before  we  consider  the  sufficiency  of 
the  evidence,  is  as  to  the  legal  effect  of  the  endorsement  in 
blank  of  a  non-negotiable  instrument.    Quite  in  point  with 

the  case  at  bar  upon  this  question  is  the  case 
'  NOTB8:  non-ne-   of  Hiise  V.  HombUn,  29  Iowa  501.    As  in  the 

KoU&ble  instru- 
ments: indorse-  present  case,  the  action  there  was  upon  sev- 
ment :  effect.         '^ 

eral  certificates  of  deposit  payable  in  cur- 
rency, and  the  court  held,  as  did  the  court  in  this  case  that 
the  paper  was  non-negotiable.  The  suit  was  brought  against 
the  endorsers,  and  judgment  recovered.  On  appeal,  this  court 
affirmed  the  judgment,  saying: 

''The  certificates  of  deposit  being  non-negotiable,  the 
indorsers  thereof  are  liable  to  the  holders  without  demand 
on  the  maker  and  notice  of  non-payment"  (citing  Wils<m  v. 
Ralph,  3  Iowa  450 ;  LoTig  v.  Smyser  &  Hawthorne^  3  Iowa  266 ; 
Hall  V,  MoTiohan,  6  Iowa  216 ;  Bittingham  v.  Brya/n,  10  Iowa 
317). 

Reaffirming  this  holding,  see  Hvse  v.  McDaniel,  33  Iowa 
406;  Lynch  v.  Mead,  99  Iowa  66,  68;  DtUe  v.  White,  132^Iowa 
327,  342.  These  decisions  have  never  been  overruled,  and, 
moreover,  they  are  in  entire  harmony  with  the  whole  current 

of  authority  on  the  subject. 

i 

We  must  also  hold  that  no  such  defense  was  established 
as  would  justify  the  court  in  holding  that  there  was  any 
agreement  or  understanding  by  which  the  endorsement  was 

not  to  have  its  ordinary  legal  effect,  or  that  it 
2.  BILL0AND  was  to  be  treated  as  a  mere  assignment  or 

NOTES :  non-ne-  i 

mentJ'InSoiie^  transfer  of  title,  without  the  assumption  of 
sumpiioifrevi-  ^^^  liability  on  defendant's  part.  Neither 
come?  ^  ^^^'    ^^^  defendant  nor  any  other  witness  pretends 

to  swear  or  say  that  any  such  agreement  was 
made  or  proposed.  The  most  they  say  is  that  the  subject  of 
the  effect  of  the  endorsement  was  neither  mentioned  nor  dis- 
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cussed.  Whether  such  qualification  of  a  blank  endorsement 
can  be  established  except  upon  express  agreement  therefor, 
we  need  not  decide ;  for  we  are  quite  clear  that  in  any  event 
the  mere  failure  of  the  parties  to  the  negotiation  to  mention 
or  discuss  the  subject,  or  (as  is  the  substance  of  the  showing 
in  this  case)  the  entire  lack  of  thought  concerning  it,  is  wholly 
insufScient  to  overcome  the  legal  presumption  that  he  intended 
thereby  to  assume  the  liability  which  ordinarily  attaches  to 
the  endorser  of  such  paper.  It  may  be  true,  as  counsel  argue, 
that  the  conduct  of  the  parties  indicates  their  mutual  confi- 
dence that  the  certificates  were  perfectly  good  and  would 
surely  be  paid  when  due,  if  not  before,  and  that  in  actual 
value  the  paper  was  the  equal  of  so  much  cash.  It  may  also 
be  true  that,  had  the  question  then  arisen  between  them,  plain- 
tiff might  have  been  willing  to  take  the  certificates  as  full 
payment  to  that  extent,  and  thereby  have  relieved  the  defend- 
ant from  further  responsibility  thereon ;  but  it  is  sufficient  for 
the  purposes  of  this  case  that  she  did  not  do  so.  Again,  the 
very  confidence  of  the  defendant  in  the  solidity  of  the  bank 
may  well  have  led  him  to  be  entirely  willing  to  endorse  the 
paper,  if  necessary  to  the  closing  of  the  deal. 

II.  There  is  still  another  feature  the  effect  of  which 
appellant  overlooks.  The  transaction  was  not  an  exchange  of 
lands  for  the  certificates  of  deposit.    Nor  was  it  in  any  proper 

sense  a  sale  of  the  certificates.  Defendant  first 
dition&fpay-  ~  became  indebted  to  plaintiff  upon  his  contract 
tion  of  third        for  the  purchase  of  the  land,  which  required 

p&rty. 

him  to  make  an  initial  payment  of  $4,500  in 
cash.  The  matter  of  transferring  the  certificates,  though  soon 
thereafter  taken  up,  was  no  part  of  the  original  agreement. 
More  briefly  stated,  the  defendant,  being  indebted  to  plaintiff 
to  an  amount  in  excess  of  the  certificates  of  deposit,  turned 
them  over  to  plaintiff,  and  she  received  them  to  apply  on  that 
obligation.  It  is  practically  the  universal  rule  that,  in  the 
absence  of  an  express  agreement  to  the  contrary,  the  delivery 
by  a  debtor  to  his  creditor  of  the  note  or  other  written  obliga- 
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tian  of  a  third  party,  to  apply  as  a  payment  in  whole  or  in 
part  of  his  own  debt,  operates  as  a  conditional  payment  only, 
andy  if  the  note  or  obligation  so  delivered  is  not  paid  or  proves 
worthless,  a  right  of  action  still  remains  to  the  creditor  upon 
the  original  debt.  And  this  is  true  though  nothing  is  said 
between  them  upon  that  subject.  Dille  v.  White,  supra,  and 
see  other  authorities  cited  on  the  same  proposition  in  note  to 
same  case  in  10  L.  R.  A.  (N.  S.)  510.  That  rule  is  not  strictly 
applicable  here,  because  plaintiff's  action  is  brought  upon  the 
45ontract  of  endorsement,  and  not  upon  the  original  debt ;  but 
it  does  have  a  bearing  upon  the  agreement  which  the  law 
implies  from  such  endorsement.  Had  defendant  not  endorsed 
ihe  certificates  at  all,  he  would  still  have  been  liable  upon  the 
original  debt,  under  the  rule  just  mentioned,  unless  he  could 
prove  that  plaintiff  received  them  with  an  agreement  that  the 
delivery  should  operate  as  a  payment  or  cancellation  pro  ianio 
cf  defendant's  obligation.  The  presumption  is  to  the  con- 
trary, and  it  is  incumbent  on  the  defendant  to  allege  and  prove 
that  the  paper  was  delivered  and  received  as  an  absolute  pay- 
ment to  that  amount.  The  rule  would  not  be  different,  even 
if  defendant  had  endorsed  the  certificates  without  recourse. 
Such  an  endorsement  would  have  relieved  him  from  liability 
ux)on  his  endorsement,  but  would  not  necessarily  relieve  him 
from  his  original  obligation.  When,  however,  he  endorsed 
them  in  blank,  he,  at  the  most,  to  that  extent  substituted  his 
liability  as  endorser  for  his  liability  upon  the  original  debt. 
Thus,  in  the  final  outcome,  if  the  defendant  fails  to  prove  that 
the  paper  was  received  by  plaintiff  as  an  absolute  payment,  it 
makes  little  difference  ta  the  defendant  whether  he  is  required 
to  pay  in  his  capacity  as  an  original  debtor  or  as  an  endorser. 
The  case  of  Huse  v.  McDamel,  33  Iowa  406,  already  cited, 
affords  instructive  reading  upon  this  point.  See  also  Oower 
V.  HaUoway,  13  Iowa  154.  The  whole  subject  is  fully  con- 
sidered and  the  authorities  quite  fully  reviewed  by  us  in 
DiUe  V.  White,  supra,  and  we  are  not  disposed  to  depart  from 
the  rules  there  approved. 
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III.  Counsel  urge  the  thought  that  the  supplemental 
contract,  made  on  March  3,  1914,  is,  in  effect,  a  substituted 
agreement,  entirely  superseding  the  first  contract  and  creat- 
ing another  and  different  relation  between  the 
**  NOTES  fnoii-ne-  P^^^ties,  SO  far,  at  least,  as  it  affects  the  matter 
ments^hndSrse-  of  the  Certificates  of  deposit  We  can  dis- 
Mabiuty^ivi-*  cover  no  such  purpose  or  intent  in  the  writ- 
ing. It  does  no  more  than  recite  the  fact 
that,  since  the  original  agreement  was  executed,  defendant 
had  turned  over  to  plaintiff  certain  certificates  of  deposit,  and 
that  the  realization  of  interest  thereon  depended  upon  their 
being  held  until  due  before  asking  payment  from  the  bank. 
It  also  contemplated  the  possibility  that  plaintiff  might  desire 
to  cash  some  of  the  certificates  before  due,  and  thereby  lose  a 
part  of  the  interest.  A  plan  was  therefore  agreed  upon  by 
which,  at  the  end  of  the  period  when  the  full  amount  of 
interest  earned  and  received  could  be  ascertained,  defendant 
should  be  entitled  to  such  part  as  was  earned  prior  to  March 
1, 1914,  and  plaintiff,  to  the  remainder.  This  is  in  no  manner 
a  substitute  for  any  former  agreement.  It  recognizes,  of 
course,  the  fact  of  a  former  agreement  for  the  sale  of  the 
land  and  the  later  transfer  of  the  certificates  as  things  already 
accomplished,  but  adds  nothing  new,  except  a  specific  plaa 
for  adjusting  the  item  of  interest  between  them.  Defendant's 
liability,  if  any,  upon  the  endorsement  had  already  accrued, 
and  plaintiff's  right  to  reply  on  the  benefit  thereof  was  already 
complete,  and  neither  is  increased  nor  diminished  by  the  sup- 
plemental writing. 

Appellant  also  argues  that  he  entered  into  the  agreement 
with  no  thought  or  intent  to  make  himself  personally  liable 
upon  his  personal  endorsement,  that  plaintiff  had  reason  to 

know  that  such  was  the  fact,  and  that  the 

^'  construSion-      agreement  should  now  be  construed  as  against 

standtngi^"^^"  ^^^  ^^  ^^^  scnsc  which  she  knew,  or  ought  to 

have  known,  was  intended  by  him.    But  the 
record  makes  no  case  for  the  application  of  the  rule  so  invoked. 
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Defendant  concedes  that  he  did  not  speak  of  the  matter  at  all, 
nor  do  we  find  any  evidence  of  anything  said  or  done  which 
should  have  advised  plaintiff  that  he  was  being  misled  as  to 
the  meaning  or  legal  effect  of  his  endorsement. 

Something  is  claimed  for  the  effect  of  the  defendant's 
making  a  cash  payment  of  $42  at  or  about  the  time  that  the 
supplemental  contract  was  made.  There  would  seem  to  be  no 
mystery  about  this  item.  It  will  be  remembered  that  defend- 
ant's payment  was  to  amount  to  $4,500.  He  turned  over  cer- 
tificates to  the  principal  amount  of  $4,125,  and  gave  his  check 
for  $333,  making  a  total  of  $4,458,  leaving  a  margin  of  $42. 
We  may  assume  from  the  situation,  though  it  is  nowhere 
clearly  stated,  that  this  was  the  estimated  amount  of  interest 
then  accrued  upon  the  certificates,  and  later,  when  it  devel- 
oped that  the  bank  would  not  pay  the  interest  unless  the  cer- 
tificates were  allowed  to  mature,  defendant  paid  plaintiff  the 
sum  in  money,  subject  to  the  terms  of  the  supplemental  agree- 
ment. We  discover  no  error  in  the  failure  of  the  trial  court 
to  apply  the  payment  of  this  small  item  upon  the  claim  in 
suit.  In  the  first  place,  it  is  not  pleaded  as  a  counterclaim, 
and,  in  the  second,  there  is  no  pretense  that  it  was  intended 
to  apply  in  discharge  of  defendant's  liability  on  his  contract 
of  endorsement.  There  is  no  more  reason  for  giving  credit 
therefor,  as  appellant  now  demands  in  argument,  than  there 
would  be  in  demanding  similar  credit  for  the  sum  of  $333, 
which  he  paid  at  the  time  that  the  certificates  were  trans- 
ferred to  plaintiff. 

IV.  The  further  point  is  made  that  the  effect  of  the 
transaction  was  a  novation  by  which  the  bank  became  pri- 
marily and  directly  liable  to  the  plaintiff,  and  defendant  was 

to  that  extent  discharged  from  his  debt.    That 

c    Novation  *  sulw 

'  autadon  of         is  only  Stating  in  another  way  the  same  propo- 

new  debtor  i 

burden  of  '        sition  which  we  have  already  considered  in 

proof. 

the  first  paragraph  of  this  opinion.    We  have 
there  shown  that,  where  a  payee  of  non-negotiable  paper  trans- 

Vou  176  lA.— 2 
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f  ers  it  by  blank  endorsement  to  bis  creditor  to  apply  upon  his 
own  individual  debt,  there  is  no  novation  except  by  an  agree- 
ment to  that  effect,  and  the  burden  is  upon  him  to  establish  it. 
And  again  we  repeat  that  there  is  not  a  word  of  evidence  that 
any  such  agreement  was  made  or  any  such  proposition  men- 
tioned. We  are  asked,  however,  to  infer  such  an  understand- 
ing from  the  conduct  of  the  parties  and  from  the  terms  of  the 
supplementary  contract;  but,  as  there  is  nothing  in  the  lan- 
guage of  that  contract  or  in  the  conduct  of  either  party  which 
is  necessarily  inconsistent  with  the  presumption  that  defend- 
ant made  the  endorsement  intending  and  expecting  it  to  have 
its  ordinary  legal  effect,  his  present  denial  of  such  intention 
is  not  sufficient  to  satisfy  the  burden  of  proof  which  the  law 
lays  upon  him. 

V.  The  certificates  each  provide  for  payment  at  maturity 
''upon  surrender  of  this  certificate  properly  assigned  and 
endorsed;"  and,  upon  the  trial  below,  defendant  objected  to 

the  entry  of  judgment  against  him  because 
''-  5iii?^J?«_-.-.     plaintiff  did  not  surrender  or  offer  the  cer- 

N0TE8 :  non^ie*    ^ 

Btrumenurin-    tificates.    The  suit  was  brought  upon  defend- 
fauuS*maker":   ant's  contract  of  endorsement,  the  certificates 

subrogation.  ,  j.     •       xi.         i      j*  j 

were  set  out  in  the  pleadings,  and  were 
brought  into  court  at  the  trial.  This,  we  think,  was  a  sur- 
render, within  the  meaning  of  the  language  above  quoted,  and 
the  court  did  not  err  in  overruling  this  objection  to  the  entry 
of  judgment.  But  we  are  not  quite  certain  that  we  under- 
stand the  intended  effect  of  the  court's  statement  in  its  opinion 
that  this  provision  for  the  surrender  of  the  certificate  **was 
wholly  for  the  benefit  of  the  original  maker,  the  bank,  and  I 
can  see  nothing  in  it  for  the  defendant."  If  by  this  is  meant 
that  defendant,  by  payment  of  the  judgment  against  him  in 
discharge  of  his  liability  as  an  endorser  or  guarantor,  acquires 
no  right  in  or  to  the  certificates  as  a  basis  of  a  claim  against 
the  bank,  it  is  a  conclusion  in  which  we  cannot  concur. 
Neither  the  bank  nor  its  assignee  has  any  right  to  demand  or 
receive  a  surrender  of  the  certificates  until  it  has  paid  the 
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debt  which  they  represent.  If  the  defendant  pays  this  judg- 
ment to  the  full  amount  of  the  bank's  debt  upon  the  certi- 
ficates, it  will  not  operate  as  a  payment  or  cancellation  of 
the  certificates,  but,  on  so  performing  the  judgment,  defend- 
ant will  be  subrogated  to  all  the  rights  of  the  plaintiff  under 
the  certificates,  and  entitled  to  receive  the  dividend,  if  any, 
made  thereon  by  the  assignee.  We  speak  of  this  matter  here, 
not  because  it  is  vital  to  the  validity  or  enforcement  of  the 
judgment,  but  to  avoid  any  misapprehension  in  the  future  as 
to  its  bearing  upon  the  relative  rights  of  the  parties  in  the 
settlement  and  adjudication  of  the  estate  of  the  insolvent  bank. 
To  this  end,  we  think  that  the  record  of  the  judgment  below 
should  be  modified  by  adding  a  clause  thereto  substantially  as 
follows: 

''This  adjudication  is  without  prejudice  to  the  right  of 
the  defendant  upon  payment  of  said  judgment  to  demand  and 
receive  the  certificates  of  deposit  described  in  the  petition  in 
this  case  and  to  collect  and  receive  all  dividends  which  have 
been  or  may  hereafter  be  made  thereon  by  the  bank's  assignee 
for  the  benefit  of  its  creditors." 

The  transaction  was  an  unfortunate  one  for  the  defend- 
ant, but  we  can  find  nothing  in  the  record  to  indicate  that 
he  has  suffered  any  wrong  except  at  the  hands  of  the  bank, 
and  that  is  a  matter  which  is  not  before  us.  We  therefore 
conclude  that  the  judgment  must  be  afiSrmed,  but  the  cause 
will  be  remanded  for  the  modification  of  the  record  as  above 
indicated. 

Affirmed  and  Bemanded  for  an  amendment  of  the  record. 

Evims,  C.  J.,  Deemer  and  Preston,  J  J.,,  concur. 


Polk  County,  Appellee,  v.  P.  A.  Cop?:  et  al.,  Appellants. 

COMSTlTUTlONAIi  LAW:    tTnifomi  Operation— Begulation  of  Sal- 

1    arie»— Juaticos  of  the  Peace.      Sec.  4600-a,  Code   Supp.,   1913, 

regulating  the  salary  of  justices  of  the  peace,  is  not  unconstitu- 
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tional,  as  being  arbitrary,  unreasonable  and  not  of  uniform  opera- 
tion. 

CONSTITUTIONAIi  LAW:     PnbUc  P61icy—- Interferaioe  liy  Judi- 

2  ciaiy.  The  right  of  the  judiciary  to  declare  a  law  invalid,  solely 
on  the  ground  that  it  is  contrary  to  sound  public  policy,  is  un- 
known in  our  system  of  jurisprudence. 

CONSTITUTIONAIi  LAW:     Distrilmtlon  of  Poweis— Interference 

3  With  Jadlciary-^nstlces  of  the  Peace.  Sec.  4600-a,  Code  Supp., 
1913,  regulating  the  salary  of  justices  of  the  peace  and  authorizing 
the  board  of  supervisors  to  make  an  allowance  for  actual  expenses, 
is  not  vulnerable  to  the  objection  that  the  supervisors  are  given 
power  to  interfere  with  the  judiciary. 

CONSTITUTIONAL   LAW:     LegidatlTe   Acte— Delegation— AUow- 

4  ance  to  Jtutlcea  of  the  Peace.  Sec.  4600-a,  Code  Supp.,  1913,  al- 
lowing boards  of  supervisors  to  make  an  allowance  to  justices  of 
the  peace  for  actual  expenses,  is  not  vulnerable  to  the  objection 
that  legislative  power  is  conferred  on  the  supervisors. 

CONSTITXrnONAL  LAW:    Legislative  Department— Salaries    The 

5  legislature  has  plenary  power  over  the  salaries  of  public  officers. 

Appeal  from  PoUc  Couwiy  District  Covrt. — ^Hugh  Brennan^ 

Judge. 

Monday,  April  10, 1916. 

AonoN  at  law  for  the  recovery  of  certain  fees  collected 
by  the  defendant  as  a  justice  of  the  peace  of  Polk  County,  and 
not  paid  over  or  accounted  for,  as  provided  by  law.  Judg- 
ment for  plaintiff,  and  defendant  appeals. — Affirmed. 

Parsons  &  Mills,  for  appellants. 

George  A.  Wilson,  T.  J.  Ovihrie  and  John  J.  HaUoran, 
for  appellee. 

WEAVi»,  J. — ^Prom  January  1,  1909,  to  January  1,  1911, 
the  defendant  Cope  was  a  duly  elected  and  acting  justice  of 
the  peace  in  Des  Moines  Township,  Polk  County,  Iowa.  His 
codefendants  in  this  action  are  sureties  upon  his  official  bond. 
This  action  was  brought  by  the  county,  August  28, 1912,  alleg* 
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ing  that,  during  Cope 's  said  term  of  office,  he  collected  as  fees 
of  that  office  taxed  in  civil  cases  brought  in  his  court,  the 
aggregate  sum  of  $2,834.75,  no  part  of  which  had  by  him 
been  paid  over  or  accounted  for  to  the  county,  though  demand 
therefor  had  been  made.  It  was  further  alleged  that,  before 
the  suit  was  brought,  the  board  of  supervisors  of  Polk  County, 
acting  under  the  authority  vested  in  them  by  the  statute,  duly 
passed  a  resolution  allowing  the  said  Cope  $500  a  year  for  the 
expenses  of  his  office  for  the  period  of  said  term,  and,  after 
allowing  him  the  credit  of  $1,000  to  which  he  thus  became 
entitled,  there  was  left  due  and  owing  by  him  to  the  plain- 
tiflP  for  the  fees  so  collected,  the  sum  of  $1,834.75  and  interest, 
for  which  judgment  was  demanded.  Later,  and  during  the 
pendency  of  this  action,  the  board  of  supervisors  attempted  to 
rescind  the  resolution  making  such  allowance  for  expenses, 
and  thereupon  plaintiff  amended  its  petition  and  withdrew 
the  credit  therein  acknowledged  and  demanded  judgment  for 
recovery  of  the  entire  amount  of  defendant's  collections.  The 
defendants  answered  the  petition,  admitting  the  election  of 
Cope  as  justice  of  the  peace,  his  giving  of  the  bond  sued  upon, 
and  his  service  in  that  office  for  the  time  mentioned.  They 
also  admitted  the  allowance  to  Cope  of  $500  per  year  ior  the 
expenses  of  his  office,  and  denied  all  other  allegations  not 
admitted,  and  denied  the  validity  of  the  action  of  the  board 
of  supervisors  in  attempting  to  revoke  the  allowance  made  for 
expenses.  There  was  a  further  plea  of  the  statute  of  limita- 
tions, which  appears  to  have  been  abandoned,  and  we  shall  not 
further  notice  it. 

The  issues  were  submitted  to  the  court  without  a  jury 
upon  an  agreed  statement  of  facts.  The  stipulation  concedes 
substantially  every  allegation  of  the  petition,  except  the  valid- 
ity of  the  attempt  of  the  board  to  rescind  the  allowance  of 
office  expenses;  and,  as  the  trial  court  held  with  the  defend- 
ants upon  this  proposition  and  gave  them  credit  therefor  in 
computing  the  amount  of  indebtedness,  and  as  plaintiff  has 
not  appealed  therefrom,  we  may  also  pass  this  issue  without 
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further  consideration.  It  is  further  conceded  that  Cope  made 
proper  report  of  the  fees  of  his  office  in  criminal  cases  and 
paid  the  proper  amount  over  to  the  county  treasurer,  but  that 
he  made  no  report  of  the  fees  of  his  office  in  civil  cases  until 
April  ly  1912,  at  which  time  he  reported  to  the  board  that  the 
actual  and  reasonable  expenses  of  his  office  for  the  term  of 
two  years  were  $2,402.76.  The  amount  of  fees  which  he  col- 
lected and  still  retains  is  admitted  to  be  as  stated  in  the  peti- 
tion. There  is  no  plea  or  suggestion  in  the  answer  alleging 
the  invalidity  of  the  law  fixing  the  compensation  of  justices  of 
the  peace,  nor  any  affirmative  allegation  of  fact  on  which 
Cope  bases  any  legal  right  or  authority  to  retain  the  fees 
which  he  admits  that  he  has  collected.  The  trial  court  entered 
judgment  for  plaintiff  for  the  full  amount  of  plaintiff's  claim, 
after  giving  credit  thereon  for  the  sum  of  $1,000,  as  provided 
by  the  original  resolution  of  the  board  of  supervisors.  From 
this  judgment,  the  defendants  appeal. 

The  statute  governing  the  compensation  of  justices  of  the 
peace,  so  far  as  applicable  to  this  case,  is  as  follows : 

Sec.  4600-a,  Cope  Supp.,  1913.  **  Justices  of  the  peace 
and  constables  in  townships  having  a  population  of  twenty 
thousand  shall  pay  into  the  county  treasury  all  criminal  fees 
collected  in  each  year.  Justices  of  the  peace  and  constables 
in  townships  having  a  population  of  under  twenty  thousand 
shall  pay  into  the  county  treasury  all  fees  collected  each  year 
in  excess  of  the  following  sums:  ...  In  townships  having 
a  population  of  twenty  thousand  or  more,  justices  of  the  peace 
and  constables  shall  receive  in  full  compensation  for  their 
services  performed  in  criminal  cases  during  the  year,  the  fol- 
lowing sums  which  shall  be  paid  quarterly  out  of  the  county 
treasury :  In  townships  having  a  population  of  twenty-eight 
thousand  or  more,  justices,  fifteen  hundred  dollars ;  constables, 
twelve  hundred  dollars ;  in  townships  having  a  population  of 
twenty  thousand  and  under  twenty-eight  thousand,  justices, 
twelve  hundred  dollars ;  constables,  one  thousand  dollars.    Jus- 
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tiees  and  constables  in  all  townships  having  a  population  of 
twenty  thousand  and  over  shall  retain  such  civil  fees  as  may 
be  allowed  by  the  board  of  supervisors,  not  to  exceed  five  hun- 
dred dollars  per  annum,  for  expenses  of  their  offices  actually 
incurred,  and  shall  pay  in  to  the  county  treasurer  all  the 
balance  of  the  civil  fees  collected  by  them. ' ' 

Reading  the  pleadings  and  the  admitted  facts  in  the  light 
of  the  statute,  they  would  appeal  to  the  ordinary  mind  as 
merely  a  roundabout  method  of  confessing  judgment,  but 
counsel  rise  to  the  emergency  and  solemnly  argue  that  the  law 
''is  contrary  to  the  Constitution  of  the  United  States  and  to 
the  Constitution  of  the  state  of  Iowa  in  that:  (1)  The  law  is 
arbitrary,  unreasonable  and  not  of  uniform  operation.  Article 
1,  Section  6,  Constitution ;  Article  3,  Section  30,  Constitution. 
(2)  The  law  is  contrary  to  public  policy.  Article  5,  Section 
4,  Constitution.  (3)  The  legislature  has  delegated  to  the 
board  of  supervisors  its  power  to  make  a  law.  Article  3, 
Section  1,  Constitution." 

These  citations  are  doubtless  intended  to  point  out  the 
spots  in  which  the  Constitution  of  the  state  has  been  punc- 
tured by  this  act  of  the  legislature,  though  the  brief  does  not 

so  specify ;  but  we  are  favored  with  no  expla- 

^'  tow'STjlw:       nation  of  how  the  Constitution  of  the  United 

u?n?™gSS2r*"    States  has  also  been  disregarded.   We  are  told 

^tesf  fusuces     that  the  law  is  arbitrary  and  allows  the  board 

of  the  peace.  -  .  aj'«»j.i_a  'j." 

of  supervisors  to  discnmmate  between  justices 
of  the  peace  in  the  same  township,  even  though  similarly  sit- 
uated. To  this,  it  is  a  sufficient  answer  that  the  statute  con- 
fers no  such  power  on  the  board.  The  supervisors  are  thereby 
empowered  to  make  a  limited  allowance  of  actual  expenses  to 
justices  of  the  several  townships  having  the  prescribed  mini- 
mum  of  population,  and,  if  it  happen  that  such  township  has 
two  or  more  officers  of  the  same  rank,  the  board  is  nowhere 
authorized  to  discriminate  between  them.  Neither  is  entitled 
to  any  allowance  except  for  actual  expenses  within  the  limit 
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of  $500.    It  does  not  provide  for  or  permit  discrimination  of 
any  kind. 

Turning  to  the  objection  that  tlie  statute  offends  against 
public  policy,  counsel  will  look  in  vain  for  any  rule,  constitu- 
tional or  otherwise,  by  which  the  court  may  pronounce  an  act 

of  the  legislature  invalid  on  such  ground.    It 

2     Ooff  flTITTJ" 

'  TioNALULw:       is  the  legislature  which  declares  the  public 

puk>llc  Dolicy  I 

interference  by    policy  of  the  State,  and  if  a  statute  offends 

Judiciary. 

against  no  specific  provision  of  the  Constitu- 
tion, the  court  may  not  invalidate  it  because,  in  the  court's 
judgment,  it  is  not  in  accordance  with  wise  or  sound  policy. 

The  suggestion  by  counsel  that  the  law  **  allows  an  inferior 
body  to  hinder  and  interfere  with  a  judicial  ofScer  in  the  per- 
formance of  his  duties"  is  too  obscure  for  our  comprehension. 

The  law  does  not  in  any  way  affect  the  scope 
3-  coNBTiTu-  of  a  justice's  jurisdiction  or  authorize  the 

TIONAL  LAW : 

distribution  of     board  to  interfere  in  the  slightest  degree  with 

•^owera :  inter-  °  ^ 


juS?ia%r!<lus.    tJi«  exercise  of  his  judicial  functions.     Nor 
ticesofthe         ^jj  j-j^^  board,  by  any  act  or  order  on  its 


po 

zei 

judiciary  :«Jus* 

tices  of  the 

peace. 

part,  increase  or  diminish  the  amount  of  his 
earnings,  though  it  may,  where  the  population  of  the  town  is 
sufScient,  grant  him  a  limited  allowance  for  actual  expenses. 

Still  less  merit  is  there  in  the  objection  that  the  statute 
delegates  to  the  board  power  to  make  a  law.  The  state  is  full 
of  inferior  bodies,  like  a  board  of  supervisors  or  a  city  council, 

to  whom  is  delegated  some  measure  of  legis- 
^*  tion^Slaw:       lative  power,  and  it  is  too  late  in  the  day  to 
alS'Jdeie^-      qucstion  the  constitutional  soundness  of  such 
toTuaticerST^  laws  in  aid  of  local  autonomy  for  the  manage- 
e  peace.  ment  and  control  of  local  affairs.    This  par- 

ticular provision  clothes  the  board  with  no  legislative  function 
or  power  of  any  kind.  It  does  no  more  than  authorize  the 
board  to  audit  or  allow  certain  claims  for  expenses  incurred, 
and  this  is  purely  an  administrative  function. 

Indeed,  it  is  diflScult  to  accept  the  line  of  argument  pur- 
sued by  appellant  as  being  seriously  intended.    It  can  hardly 
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be  soberly  argued  that  the  state  by  its  legislature  may  not  fix 

the  compensation  of  justices  of  the  peace,  limit 
'  TioNALLAw:       thc   amouut  thereof,  and  provide  how  and 

lesrlsl&tlve  de- 
partment:  sal-    when  it  shall  be  paid.     It  may  provide  that 

&ne8« 

compensation  shall  be  by  a  scale  of  fees  which 
the  o£Scer  is  authorized  to  retain,  or  it  may  provide  that  his 
payment  shall  be  by  stated  salary  paid  from  the  public  treas- 
ury, and  that  all  fees  be  passed  over  to  the  county.  The  man 
who  seeks  or  accepts  the  ofiSce  takes  it  with  its  burdens  as  well 
as  its  benefits.  If  he  doesn't  like  the  pay,  he  may  decline  the 
honor ;  or  if  so  minded,  he  may  accept  the  honor  and  perform 
the  duty  without  pay.  The  doctrine  or  rule  of  quaaUum 
meruit  has  no  application  in  cases  of  this  nature.  Under  the 
statute  here  applicable,  defendant  Cope  was  allowed  a  salary 
of  $1,500  per  year,  and  we  may  assume  that,  as  is  the  habit  of 
most  public  functionaries,  judicial  or  otherwise,  he  drew  this 
stipend  with  regularity  and  despatch  as  it  became  due.  But 
the  same  statute  which  gave  him  that  benefit  required  him  to 
pay  over  to  the  county  all  the  fees  of  his  office,  except  such 
amount  as  might  be  allowed  him  for  expenses.  The  fact  that 
his  office  expenses  exceeded  the  amount  allowed  by  the  board 
of  supervisors  is  wholly  immaterial.  Neither  the  legislature 
nor  the  county  was  under  the  slightest  legal  obligation  to 
provide  payment  for  any  part  of  his  expenses.  Having,  how- 
ever, made  such  provision  it  was  clearly  within  legislative 
discretion  to  provide  a  maximum  limit  on  the  allowance,  a 
precedent  the  wisdom  of  which  has  been  abundantly  demon- 
strated in  the  history  of  the  fee  system  in  this  state.  The 
office  having  been  placed  on  the  salaried  list,  defendant  Cope, 
as  incumbent  thereof,  had  no  right,  title  or  interest  in  the  fees 
thereof,  except  that  it  was  his  duty  to  collect  and  account  for 
them  to  the  county.  What  he  has  to  gain  by  having  the  law 
which  authorizes  an  allowance  for  expenses  declared  unconsti- 
tutional is  one  of  the  impenetrable  mysteries  of  this  appeal. 
If  we  were  to  agree  with  his  proposition  in  this  respect,  its 
only  effect  would  be  to  deprive  him  of  any  credit  whatever  for 
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expenses,  and  increase  the  amount  of  his  indebtedness  to  the 
county  in  the  sum  of  $1,000. 

It  is  unnecessary  to  further  pursue  this  discussion.  The 
defense  and  the  appeal  are  equally  without  merit,  and  the 
judgment  of  the  district  court  is — Affirmed, 

Evans,  C.  J.,  Deemeb  and  Preston,  JJ.,  concur. 


Hjalmeb  Basmussen,  Appellant,  v.  H.  P.  Hansen,  Appellee. 

BBOKEBS:    Coimpeii8atlo&— Dontile  Employment— Burden  of  Proof — 

1  Evidence.  The  right  of  a  broker  to  compenBation  is  prima  facie 
destroyed  by  proof  on  the  part  of  defendant  that  the  broker  was 
guilty  of  accepting  a  double  employment;  that  is,  was  acting  as 
agent  for  both  vendor  and  vendee  in  the  transaction  on  which  the 
broker  is  basing  his  right  to  commission.  Evidence  reviewed,  and 
held  to  show  that  defendant  had  not  met  the  burden  of  proof  to 
show  doable  employment  (or  at  least  that  whether  such  double 
employment  existed  was  a  question  for  the  jury). 

BBOKEBS:     Compensation— Double   Employment— Evidence.     Evi- 

2  dence  that  after  a  sale  had  been  agreed  on  and  made  binding  at  a 
certain  price,  the  vendees  voluntarily  agreed  among  themselves  to 
compensate  the  broker  for  the  vendor  for  driving  them  around  the 
country,  and  that  such  agreement  was  later  communicated  to  the 
broker,  who  remarked,  ''All  right,  boys,''  but  never  asked  the 
vendees  for  anything  and  refused  their  later  offer  of  payment,  is 
not  sufficient  to  show  a  double  employment,  at  least  not  as  a  matter 
of  law. 


Appeal  from  Audubon  District  Court. — J.  B.  Bockafbllow, 

Judge. 

Monday,  April  10, 1916. 

Action  to  recover  commission  as  agent  in  procuring  a 
purchaser  for  certain  real  estate.  Opinion  states  the  facts. 
Directed  verdict  for  the  defendant  in  the  court  below.  Judg- 
ment upon  the  verdict.    Plaintiff  appeals. — Reversed. 

Mantz  &  White,  for  appellant. 

r.  M,  Rasmitssen,  for  appellee. 
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Qaynob,  J. — This  is  an  action  by  an  agent  to  recover  com- 
mission of  his  principal  for  effecting  a  sale  of  real  estate.  The 
claim  of  the  plaintiff  is  that,  on  the  1st  day  of  October,  1914, 

defendant  listed  with  him  for  sale  certain  real 
1.  BROKSRs:com-  estate  owned  by  the  defendant;  that  at  the 

penuition :  dou- 

bieanpioy-        time  of  the  listing  the  defendant  fixed  the 

ment :  Durden  ^" 

dincifc!^'  •  ®^*"      price  at  which  plaintiff  was  authorized  to  sell 

at  $115  per  acre ;  that  thereupon  plaintiff  took 
parties  to  view  the  premises,  and  on  the  12th  day  of  October 
found  a  purchaser  in  the  person  of  one  Hans  Qregersen ;  that, 
through  plaintiff's  efforts,  Qregersen  purchased  the  real  estate 
from  the  plaintiff,  and  a  contract  of  sale  was  entered  into 
between  the  defendant  and  said  Qregersen;  that  there  were 
121  acres  of  land  involved  in  the  deal,  and,  under  an  agree- 
ment with  the  defendant,  plaintiff  was  to  receive  a  dollar  an 
acre  for  bringing  about  the  sale.  The  answer  of  the  defend* 
ant  admits  that  he  employed  the  plaintiff,  and  that  the  sale 
was  effected  as  alleged,  but  charges  the  fact  to  be  that  there 
was  double  employment;  that  plaintiff  was,  at  the  time,  in 
the  employ  of  the  purchaser,  and  was  employed  to  negotiate 
a  purchase;  that  the  purchaser  agreed  with  the  plaintiff,  at 
the  time  of  negotiating  the  sale  and  purchase,  to  pay  plaintiff 
25  cents  an  acre,  or  $30.25,  provided  plaintiff  would  procure 
the  defendant's  consent  to  the  sale  of  the  land  to  him  at  $112 
I)er  acre ;  that,  in  pursuance  of  such  employment,  the  plaintiff 
telephoned  the  defendant  that  $112  was  the  best  offer  that  he 
could  get,  and  advised  the  sale  at  that  price;  that,  relying 
upon  the  statements  and  representations  of  the  plaintiff,  and 
without  any  knowledge  on  his  part  that  the  plaintiff  was 
employed  by  the  purchaser,  he  agreed  to  sell  and  did  sell  the 
land  to  the  purchaser  at  $112  an  acre;  that  he  had  no  knowl- 
edge or  intimation  that  the  plaintiff  was  acting  in  this  double 
capacity,  and  denies  plaintiff's  right  to  recover.  The  issues 
thus  tendered  were  tried  to  a  jury.  At  the  conclusion  of  all 
the  evidence,  plaintiff  moved  for  a  directed  verdict.  This  was 
overruled.    The  court  on  its  own  motion  directed  a  verdict 
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for  the  defendant.  Judgment  being  entered  on  the  verdict, 
plaintiff  appeals. 

The  court,  in  directing  a  verdict,  said : 

*  *  It  appears  without  controversy,  and  the  undisputed  evi- 
dence shows,  that  the  plaintiff,  before  the  completion  of  the 
transaction  herein,  was  employed  by  the  purchaser  of  the  real 
estate  in  controversy,  and,  by  such  employment,  was  to  receive 
23  cents  an  acre  from  the  purchasers,  without  the  knowledge 
of  the  defendant.'* 

This  appeal  presents  but  one  question :  Does  the  evidence 
show  without  dispute  that  the  plaintiff  was  acting,  at  the  time 
of  the  sale,  as  agent  for  both  parties,  without  the  knowledge 
of  the  defendant? 

It  does  not  involve  any  question  of  actual  fraud,  nor  is  it 
necessary  that  an  actual  fraudulent  purpose  should  have 
existed  in  the  mind  of  the  plaintiff  at  the  time.  Nor  is  it 
material  whether  the  defendant  was  defrauded  in  fact  by 
what  happened.  If  it  be  true  that  plaintiff  was  employed  by 
the  defendant  to  make  a  sale  of  defendant's  land,  and  while 
so  employed  he  agreed  with  the  purchasers  to  receive  a  com- 
mission from  them  to  effectuate  the  purchase  in  his  interest, 
he  cannot  recover,  although  no  fraud  in  fact  was  perpetrated 
on  either.  The  law  is  that  one  who  assumes  to  act  as  agent 
for  both  the  vendor  and  vendee  in  the  sale  of  property  cannot 
recover  from  either  when  such  double  employment  is  shown, 
without  proof  that  both  of  them  knew  of  the  dual  capacity  in 
which  he  acted,  and  consented  thereto.    This  is  elementary. 

If  one  assumes  to  act  as  agent  for  the  seller  of  property, 
it  is  his  duty  to  consider  only  the  interest  of  his  employer ;  to 
sell  the  property  intrusted  to  him  for  sale  at  the  highest  and 
best  price,  and  upon  the  best  terms  obtainable.  This  is  a  part 
of  his  employment.  This  is  the  duty  that  he  assumes  under 
his  employment.  This  is  what  he  is  paid  for.  If  he  assiunes 
to  act  for  the  purchaser,  good  faith  and  his  duty  require  him 
to  use  his  best  efforts  and  talents  in  the  interest  of  the  buyer 
for  whom  he  acts,  and,  to  this  end,  it  is  his  duty  to  obtain  the 
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property  from  the  seller  at  the  least  figure  at  which  he  can,  in 
good  faith  and  good  conscience,  obtain  it  from  the  seller,  and 
on  the  best  terms.  This  is  the  duty  that  he  owes  to  the  pur- 
chaser, when  he  assumes  to  act  as  his  agent.  It  is  evident, 
therefore,  that  he  cannot  act  in  the  dual  capacity  of  agent  for 
both  and  discharge  to  each  the  duty  which  the  law  imposed 
upon  him. 

In  the  case  at  bar,  it  is  practically  conceded  by  the  defend- 
ant that  he  employed  the  plaintiff  to  procure  a  purchaser  for 
the  land  in  controversy;  that  he  fixed  his  price  at  $115  an 
acre ;  that,  in  pursuance  of  such  employment,  the  plaintiff  took 
Jepson  and  Qregersen  to  look  at  this  land;  that,  after  they 
had  examined  it,  they  proposed  to  the  plaintiff  to  purchase 
it  at  $110  an  acre;  that,  after  such  proposition  was  made, 
plaintiff  communicated  with  the  defendant  over  the  telephone 
and  informed  him  of  the  offer ;  that  the  defendant  repudiated 
this  offer;  that  the  plaintiff  communicated  that  fact  to  his 
buyers;  that  the  buyers,  Jepson  and  Gregersen,  then  offered 
$112  an  acre;  that  plaintiff  again  communicated  with  the 
defendant  over  the  telephone  and  informed  him  that  the  pur- 
chasers had  offered  $112  an  acre,  and  asked  defendant  what 
he  wanted  to  do;  that  the  defendant  said  he  would  sell  it  at 
$112,  and  directed  the  plaintiff  to  secure  a  payment  on  the 
deal  so  that  it  would  bind  the  bargain.  As  to  this  last  propo- 
sition, that  the  defendant  accepted,  without  any  question,  the 
$112,  or  fixed  the  purchase  price  at  that  amount  definitely, 
there  is  some  controversy  in  the  evidence.  Defendant  says 
that  he  told  the  plaintiff  that  he  could  sell  it  for  $112.50  or 
$113,  but  he  is  not  certain;  but  there  is  positive  evidence 
that  he  said  $112,  and  we  must  assume  that  to  be  the  fact,  in 
view  of  the  action  of  the  court  in  directing  a  verdict  for  the 
defendant.  Plaintiff  thereupon  closed  the  deal  with  these 
purchasers  and  received  from  them  a  check  for  $10  to  bind  the 
bargain.  Subsequently,  these  purchasers,  in  pursuance  of  such 
arrangement,  met  with  the  defendant,  and  the  deal  was  con- 
summated at  $112  an  acre,  to  the  satisfaction  of  the  defendant. 
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Plaintiff  denies  positively  that  the  purchasers  ever  talked 
with  him  or  requested  him  to  act  in  their  behalf,  or  that  he 
ever  told  the  defendant  that  that  was  the  best  offer  he  could 
get,  or  that  he  advised  the  defendant  to  take  it.  He  says  that 
they  made  that  offer  on  their  own  motion,  and  simply  asked 
him  to  submit  it  to  the  defendant ;  that  he  did  submit  it  to  the 
defendant  and  the  defendant  accepted  it,  and  denies  that  he 
ever  acted  for  these  purchasers  in  any  way  in  negotiating  the 
sale.  The  best  that  can  be  said  for  the  evidence  that  tends  to 
support  defendant's  contention  is  that,  after  the  proposition 
of  $110  an  acre  had  been  made  and  turned  down,  these  pur- 
chasers offered  $112  an  acre;  that  plaintiff  communicated  this 
fact  to  the  defendant ;  that  the  defendant  accepted  it,  and  that 
the  deal  was  dosed  at  $112  an  acre;  that,  thereafter,  these 
purchasers  proposed  to  pay  plaintiff  25  cents  an  acre  for  his 
trouble  in  hauling  them  over  the  roads;  that  he  said,  "All 
right,  boys;"  but  that  nothing  was  accepted  by,  and  nothing 
was  ever  received  by,  the  plaintiff  from  these  purchasers. 

Defendant  entered  into  a  binding  contract  with  these 
purchasers  for  the  sale  of  the  land.  It  is  undisputed  that  the 
defendant  agreed  to  pay  plaintiff  one  dollar  an  acre,  and  there 
were  121  acres  in  the  piece  of  land ;  so,  under  this  record,  the 
plaintiff  would  be  entitled  to  recover  unless  the  defendant 
sustained  his  contention  that  the  plaintiff  was  acting,  at  the 
time,  in  a  dual  capacity.  The  defendant  asserts,  in  order  to 
defeat  plaintiff's  claim,  that  the  purchasers  agreed  with  the 
plaintiff,  at  the  time  of  negotiating  the  sale  and  purchase,  to 
pay  plaintiff  25  cents  an  acre,  or  $30.25,  provided  plaintiff 
would  procure  the  defendant's  consent  to  the  sale  of  the  land 
at  $112  an  acre;  that  plaintiff,  in  pursuance  of  such  employ- 
ment by  the  purchasers,  telephoned  the  defendant  that  $112 
was  the  best  offer  that  he  could  get,  and  advised  the  sale; 
that  the  defendant,  relying  on  the  plaintiff,  made  the  sale 
without  knowledge  of  this  fact. 

It  is  elementary  that«  if  the  plaintiff  entered  into  such  an 
agreement  with  the  purchasers  after  his  employment  to  act 
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for  the  defendant,  and,  in  pursuance  of  such,  did  act  for  the 
purchasers  in  getting  the  purchase  price  reduced  to  $112  an 
acre,  he  cannot  recover  in  this  action.  See  Casady  v.  Carraher. 
119  Iowa  500 ;  Redmond  Bros.  v.  Henke,  137  Iowa  228 ;  Scrib- 
ner  v.  C altar,  40  Mich.  375  (29  Am.  Bep.  541) ;  Siapp  and 
Hendrick  v.  Godfrey,  158  Iowa  376. 

It  must  be  borne  in  mind,  in  determining  this  case,  that 
the  plaintiff  is  entitled  to  have  the  case  go  to  the  jury,  unless 
the  evidence  submitted  was  of  such  a  character  that  reasonable 
minds,  searching  for  the  truth,  could  have  reached  no  other 
conclusion  than  that  upon  which  the  court  acted  in  directing 
a  verdict  for  the  defendant.  The  burden  is  on  the  defendant 
to  prove  this  affirmative  defense,  and,  to  make  it  available,  it 
must  be  established  by  a  preponderance  of  the  evidence.  To 
justify  a  court  in  directing  a  verdict  for  the  defendant,  the 
evidence  must  be  of  such  a  character  that  it  left  no  reasonable 
question,  in  the  minds  of  any  honest  person  searching  for  the 
truth,  that  the  plaintiff,  during  the  negotiation,  had,  as  alleged 
by  the  defendant,  become  the  agent  of  the  purchaser  for  a 
consideration,  and  agreed  to  act  for  the  purchaser  in  the 
purchase  of  the  land. 

This  calls  upon  us  to  make  a  careful  examination  of  the 
record  as  actually  made  by  the  parties,  and  as  it  stood  at 
the  time  that  the  court  directed  a  verdict. 

The  probative  force  of  the  testimony,  where  there  is 
positive  testimony  on  one  point  or  the  other,  is  for  the  jury, 
and  not  for  the  court.  The  credibility  of  the  witnesses  is  for 
the  jury,  and  not  for  the  court.  The  record  discloses,  without 
question,  that  plaintiff  was  employed  by  the  defendant  to 
negotiate  the  sale  for  him  to  these  parties;  that,  with  the 
knowledge  and  consent  of  the  defendant,  he  was  to  take  these 
parties  to  view  the  farm ;  that  he  did  take  them,  and  they  did 
view  the  farm;  that  they  proposed  to  purchase  for  $110  an 
acre ;  that  the  plaintiff  communicated  this  fact  to  the  defend- 
ant ;  that  the  defendant  turned  down  the  offer.  The  evidence 
tends  to  show  that  the  purchasers  then  proposed  to  buy  it  at 


32  Basmussen  v.  Hansen.  [176  Iowa 

$112  an  acre;  that  the  plaintiff  communicated  this  fact  to 
the  defendant;  that,  up  to  that  time,  nothing  was  said  by 
these  purchasers  to  the  plaintiff  to  induce  plaintiff  to  act  for 
them,  or  in  their  interest ;  that,  when  the  plaintiff  by  telephone 
notified  the  defendant  of  this  offer  of  $112  an  acre,  the 
defendant  accepted  this  offer,  and  directed  plaintiff  to  take 
a  consideration  to  bind  the  bargain  at  that  price ;  that  he  did 
take  a  check  from  the  purchasers  to  bind  the  bargain,  and 
so  notified  the  defendant;  that  the  defendant  consummated 
the  deal  with  the  purchasers  as  made  with  the  plaintiff. 

The  only  evidence  tending  to  show  that  the  plaintiff  acted 
for  these  purchasers  consists  of  evidence  to  the  effect  that, 
while  the  plaintiff  was  telephoning  the  last  time,  notifying 

defendant  of  the  offer  of  the  purchasers  to 

^*  pSl^oni^dST-  P*^y  ^^^^  ^^  *^^»  these  purchasers  talked 
ment^eviSence.  between  themselvcs,  and  not  in  the  presence 

of  the  plaintiff,  that,  if  they  succeeded  in 
getting  the  land  at  $112  an  acre,  they  would  pay  the  plaintiff 
25  cents  an  acre,  as  they  say,  for  his  trouble  in  hauling  themi 
over  the  muddy  roads,  not  only  to  this  place,  but  to  other 
places  which  they  had  visited  with  him  while  seeking  to  pur- 
chase a  farm;  that  this  talk  was  not  communicated  to  him 
until  after  the  sale  had  been  accepted  by  the  defendant  on  the 
terms  proposed;  that  they  simply  said  that  they  would  pay 
him  so  much  for  his  trouble  in  drawing  them  over  the  roads; 
that  he  said,  "All  right,  boys!"  that  they  never  did  pay  him 
an3i;hing;  that  he  never  asked  them  to  pay  anything;  that 
they  subsequently  offered  to  pay,  and  he  refused. 

It  cannot  be  said  from  this  record  that  it  was  shown 
beyond  question  that  this  plaintiff  was  acting  as  the  agent 
of  these  purchasers,  or  in  their  interest,  at  any  time  during 
the  negotiations.  The  part  of  defendant's  answer  in  which 
he  sets  up  this  defense  reads: 

''That  at  all  times  in  the  negotiation  for  the  purchase 
and  sale  of  said  land,  plaintiff  was  the  agent  and  was  in  the 
employment  of  the  purchasers,  to  wit,  Oregersen  and  Jei^on, 
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and  was  by  them  employed  to  negotiate  the  purchase  thereof, 
and  that  this  fact  was  unknown  to  the  defendant;  that  the 
plaintiff  and  the  purchasers  entered  into  an  oral  agreement 
by  the  terms  of  which  the  said  purchasers  employed  the  plain- 
tiff, and  agreed  to  pay  him  the  sum  of  25  cents  per  acre  on 
said  land,  or  $30.25,  providing  said  plaintiff  would  procure  the 
defendant 's  consent  to  the  sale  of  said  land  to  them  at  $112 
an  acre;  that,  thereupon,  the  plaintiff,  in  pursuance  of  said 
employment,  communicated  with  the  defendant  by  telephone 
and  advised  the  defendant  that  $112  an  acre  was  the  best 
offer  he  could  get  for  said  land,  and  advised  the  sale  of  the 
same  at  that  price." 

An  agreement  implies  a  mutual  meeting  of  the  minds 
upon  a  proposition,  and,  therefore,  to  sustain  this  contention, 
the  burden  was  on  the  defendant  to  aflSrmatively  show  that 
there  was  an  oral  agreement  substantially  as  claimed.  The 
best  that  the  defendant  was  able  to  do,  or  did  do,  was  to  show 
that  these  purchasers  had  talked  between  themselves,  without 
communicating  the  fact  to  the  plaintiff,  that,  in  the  event  that 
they  secured  the  premises  for  $112,  they  would  give  him  25 
cents  an  acre  for  his  trouble  in  hauling  them  around;  that 
this  taSs,  was  never  communicated  to  the  plaintiff  until  after 
he  had  made  the  proposition  to  the  defendant  of  $112  an  acre, 
nor  until  after  that  proposition  had  been  accepted  by  the 
defendant  and  communicated  to  the  purchasers,  and  then  it 
does  not  affirmatively  appear  that  plaintiff  assented  to  any- 
thing of  the  sort,  or  agreed  or  consented  to  act  for  them  in  the^ 
sale  of  the  land,  or  to  try  in  their  interest,  in  any  way,  to 
induce  the  defendant  to  sell  the  land  to  them  at  $112  an  acre. 
There  is  a  clear  dispute  in  the  evidence  as  to  whether  or  not 
he  told  them  that  that  was  the  best  that  he  could  obtain. 
The  evidence  tends  to  show  that  they  made  the  proposition 
to  him  of  $112  an  acre,  without  limitation  or  suggestion  to  him 
to  use  his  efforts  in  their  interest  to  procure  it  at  that  figure ; 
that  he  communicated  that  proposition  to  the  defendant ;  that 

Vol.  176  lA.— 3 


34  BooHE  V.  Stab  Land  Co.  [176  Iowa 

the  defendant  accepted  it;  that  all  that  was  said  touching 
payment  to  the  plaintiff  was  after  the  proposition  had  been 
accepted  by  the  defendant,  and  after  the  acceptance  had  been 
communicated  to  the  purchasers. 

It  cannot  be  said  that  the  undisputed  evidence  shows,  or 
that  the  defendant  has  established  by  a  preponderance  of  the 
evidence,  that  this  plaintiff  entered  into  any  contract  with  the 
purchasers  to  serve  them,  in  any  way,  in  procuring  the  land 
for  them.  The  rule  that  the  defendant  invokes  is  that.it  is 
prima  facie  contrary  to  public  policy  for  a  broker  to  act  as 
agent  for  both  vendor  and  purchaser  in  the  sale  of  property, 
and  that,  when  such  double  employment  is  shown,  the  agenr 
is  not  entitled  to  recover  compensation  from  either  of  his 
principals,  without  proof  that  both  of  them  knew  of  the  dual 
capacity  in  which  he  acted,  and  consented  thereto.  See  au- 
thorities hereinbefore  cited.  See,  also,  Meyer  v.  Hanchett, 
43  Wis.  246;  Scribner  v.  CMar,  40  Mich.  375  (29  Am.  Rep. 
541) ;  Leathers  v,  Canfield,  117  Mich.  277  (45  L.  R.  A.  33) ; 
Hobart  v.  Sherburne,  66  Minn.  171  (68  N.  W.  841) ;  Young  v. 
Trainer,  158  111.  428  (42  N.  E.  139) ;  Hannan  v.  Prmtis, 
124  Mich.  417  (83  N.  W.  102). 

The  burden  was  on  the  defendant  to  show  this  double 
employment.  The  burden  then  would  be  on  the  plaintiff  to 
show  that  both  parties  knew  and  consented  to  it.  We  think 
that  the  defendant  has  not  carried  his  burden  to  a  successful 
issue.  At  least,  there  was  a  question  for  the  jury,  under  this 
record,  touching  the  fact  relied  upon  to  defeat  plaintiff  in  his 
recovery. 

For  this  reason,  the  case  must  be  and  it  is — Reversed. 

Evans,  C.  J.,  Ladd  and  Salinger,  JJ.,  concur. 


Thomas  P.  Roche,  Appellee,  v.  Stab  Land  Cohpany, 

Appellant. 

APPEAL  AKD  EBBOB:    Asslgmnent  of  Error — Soffleiency.    An  as- 
1     signment  of  error  which,  in  substance,  states  no  more  than  that 
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the  court  erred  in  doing  or  not  doing  a  certain  thing,  without  stating 
wherein  or  in  tohat  manner  the  court  erred,  is  wholly  insufficient 
to  raiae  any  Question.     (Rule  53.) 

BBOKEBS:    Action  for  CommlBBloiir— Pleading— Variance.    A  broker 
2    who  pleads  a  written  contract  as  the  sole  basis  for  the  recovery  of 
commission  may  not  recover  on  an  oral  contract. 

Appeal  from  Johnson  District  Court. — R.  P.  Howell,  Judge. 

MoNDx\Y,  April  10,  1916. 

Action  to  recover  commission  on  the  sale  of  real  estate. 
Judgment  for  the  plaintiff  in  the  district  court.  Defendant 
appeals. — Reversed. 

W.  F.  Zumbrunn,  and  Ranch  &  Messer,  for  appellant. 
Rendey  &  Calkins,  for  appellee. 

Gaynor,  J. — On  the  4th  day  of  December,  1912,  the  plain- 
tiff filed  his  petition  in  the  district  court  of  Johnson  County, 
praying  judgment  against  the  defendant  for  $3,108.80.  His 
petition  is  divided  into  three  counts.  In  the  first  count,  he 
alleges  that,  on  the  15th  day  of  September,  1911,  he  entered 
into  a  verbal  contract  with  the  defendant,  by  and  through  one 
of  its  agents,  to  sell  or  procure  purchasers  for  certain  lands 
of  the  defendant,  and,  for  so  doing,  was  to  receive  a  commis- 
sion of  5  per  cent. ;  that,  under  and  by  virtue  of  said  contract, 
he  procured  the  following  purchasers  for  the  land  of  the 
defendant:  C.  C.  and  Frank  Myers;  Mrs.  Myers  and  her 
daughter;  J.  J.  Miller.  On  the  first  deal,  there  was  due  him 
$350 ;  on  the  second  deal,  $350 ;  and  on  the  third  deal,  $137, 
making  a  total  of  $837.  In  the  second  count,  the  plaintiff 
alleges  that,  on  the  1st  day  of  February,  1912,  he  entered  into 
a  written  contract  with  the  defendant  to  sell  or  procure  pur- 
chasers for  lands ;  that,  under  this  contract,  he  sold  for  defend- 
ant and  found  purchasers  ready,  able,  and  willing  to  purchase 
on  the  terms  and  conditions  under  which  said  lands  were 
offered  for  sale  by  the  defendant ;  that  the  commission  earned 
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under  this  count  of  his  petition  amounted  to  $5,200.  The 
sales  claimed  to  have  been  made  are  as  follows:  To  H.  G. 
Maas,  on  which  a  commission  is  due  of  $750;  John  Abrams, 
commission  $1,125;  Edward  Maule,  first  deal,  commission 
$750,  second  deal  $750,  third  deal  $437.50 ;  Hoffman,  commis- 
sion $200 ;  Wheeler,  commission  $262.50 ;  salary  from  February 
1,  1912,  to  November  1, 1912,  $900 ;  to  one  fourth  of  $100  for- 
f  eit  money  paid  by  Nelson,  $25.  In  the  third  count  of  his  peti- 
tion, he  claims  $125.50  for  expenses  incurred  while  acting  for 
and  in  behalf  of  the  defendant.  Plaintiff,  in  an  amendment  to 
his  petition,  admits  that  he  has  received  from  the  defendant,  to 
be  applied  on  the  total  amount  due  him,  the  sum  of  $3,053.70. 
Plaintiff  further  says  that  the  agreement  to  pay  expenses  was 
partially  embodied  in  the  written  contract,  and  was  partially 
made  between  the  plaintiff  and  one  J.  M.  Parkhill,  agent  of 
the  defendant.  The  written  contract  is  attached  to  the  peti- 
tion, the  material  parts  of  which  are  found  in  the  sixth,  sev- 
enth, eighth  and  ninth  paragraphs  of  the  contract: 

^'6.  In  consideration  of  the  services  rendered  on  the  part 
of  the  party  of  the  second  part  to  be  kept,  done  and  performed, 
party  of  the  first  part  hereby  agrees  to  pay  party  of  the 
second  part  a  salary  of  $100  per  month,  and  in  further  con- 
sideration, it  agrees  to  pay  party  of  the  second  part  12^^  per 
cent,  commission  on  all  cash  payment  sales.  25  per  cent,  of 
any  earnest  money  paid  by  second  party's  purchasers  shall  be 
due  second  party  at  time  the  earnest  money  contract  is  closed, 
wherein  it  does  not  exceed  his  commissions. 

'^7.  The  regular  terms  of  sale  shall  be  one-half  of  the 
purchase  price  in  cash,  at  which  time  deed  shall  be  delivered, 
and  commission  shall  be  due  in  full  in  cash,  but  should  pur- 
chaser be  able  to  pay  but  one-third  down,  the  agent  inter- 
ested in  such  sale  is  to  have  for  his  commission  but  one-half 
cash  and  one-half  paper  secured  by  land  sold,  and  should  a 
payment  be  made  greater  than  one-third  and  less  than  one- 
half,  cash  and  paper  are  to  be  paid  in  proportion. 
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"8.  Said  first  party  agrees  to  pay  all  commissions  due 
and  collectible  when  sale  is  fully  closed,  and  deed  and  abstract 
have  been  delivered  and  accepted,  said  commission  to  be  paid 
by  check  direct  from  the  home  office  at  Des  Moines,  Iowa. 

''9.  No  commission  shall  be  due  party  of  the  second  part, 
excepting  wherein  purchaser  is  presented  to  the  Star  Land 
Company  by  himself  or  by  one  of  his  agents  under  contract." 

The  defendant,  for  answer  to  the  plaintiff's  petition,  files 
first  a  general  denial,  then  admits  that,  on  the  1st  day  of 
February,  1912,  it  entered  into  the  written  contract  referred 
to  in  plaintiff's  petition,  and,  further  answering,  says: 

''Defendant  further  answering  states  that  as  to  the  com- 
missions claimed  by  plaintiff  on  the  Edward  Maule  first  deal 
and  Edward  Maule  second  deal  that  the  same  are  not  properly 
charged  or  claimed  for  the  reason  that  the  said  first  deal  with 
the  said  Maule  was  cancelled  and  that  the  said  second  deal 
with  the  said  Maule  was  a  transaction  between  said  Maule  and 
one  Parkhill,  an  agent  of  the  defendant  company,  in  which 
the  said  agent  of  the  said  defendant  company  traded  to  said 
Maule  land  that  personally  belonged  to  said  agent;  that  the 
said  defendant  company  never  heard  of,  and  never  knew  and 
never  was  interested  in  said  deal.  Defendant  further  alleges 
and  says  that,  as  to  the  third  Edward  Maule  deal,  the  com- 
mission therefor  is  not  due,  for  the  reason  that  said  transac- 
tion has  not  been  fully  closed,  and  deed  and  abstract  deliv- 
ered therefor,  as  in  the  contract  labelled  Exhibit  'A,' 
attached  to  plaintiff's  first  amendment  to  petition.  By  way 
of  answer  to  plaintiff's  claim  for  money  advanced,  defendant 
states  that  it  never  authorized  the  plaintiff  to  make  any  of 
the  charges  mentioned  therein  and  never  knew  or  heard  of  a 
claim  for  money  advanced  on  behalf  of  the  defendant  as 
alleged  by  plaintiff  in  his  said  amendment." 

The  cause  was  tried  to  a  jury,  and  a  verdict  returned  for 
the  plaintiff  for  $1,807.63.  Judgment  being  entered  upon  the 
verdict,  defendant  appeals. 


<  ( 
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The  manner  in  which  this  case  is  presented  calls  upon  us 
again  to  emphasize  the  importance  of  Rule  53  of  the  Rules  of 
this  court,  which  provides  as  follows : 

''Sec.  53.    The  brief  of  appellant  shall 
1-  ^Stf'tM^gn"    c<^^*^  *  short  and  clear  statement  disclosing : 
SSS^^cy?'"'  "First.     The  nature  of  the  action. 

"Second.    What  the  issues  were. 

"Third.  How  the  issues  were  decided,  and  what  the 
judgment  or  decree  was. 

"Fourth.  A  brief  and  concise  statement  of  so  much  of 
the  facts  as  fully  presents  the  errors  and  exceptions  relied 
upon,  referring  to  the  pages  and  lines  of  the  abstract. 
Fifth.  The  errors  relied  upon  for  a  reversal. 
Following  this  the  brief  shall  contain,  under  a  separate 
heading  of  each  error  relied  on,  separately  numbered  propo- 
sitions or  points,  stated  concisely,  and  without  argument  or 
elaboration,  together  with  the  authorities  relied  on  in  support 
of  them.'' 

Counsel,  in  presenting  his  opening  argument,  fails  to 
observe  the  rule  in  any  of  its  requirements.  Under  the  head- 
ing of  facts,  an  apology  is  made  for  not  setting  out  the  facts 
as  required  by  the  rule,  and  the  apology  is  that  it  is  difficult 
to  do  so.  Thereupon,  counsel  makes  a  brief  statement  of  the 
allegations  of  the  pleadings,  sets  out  the  manner  in  which  the 
court  construed  the  pleadings,  sets  out  the  substance  of  the 
instructions  upon  this  point,  and,  while  not  conceding  the  cor- 
rectness of  the  instructions,  tells  us  that  it  is  the  law  of  the 
case,  and  the  jury  should  have  followed  it. 

Counsel  thereupon,  under  the  heading,  "Errors  Relied 
upon  for  a  Reversal,"  submits  the  following: 

"  (1)  The  court  erred  in  matters  pertaining  to  the  claim 
for  commission  on  account  of  the  Maule  transaction  in  the 
following  particulars:  (a)  The  court  erred  in  overruling 
defendant's  motion,  made  at  the  close  of  the  evidence,  to 
withdraw  from  the  consideration  of  the  jury  the  claim  for 
commission  made  by  the  plaintiff  on  account  of  the  first  Maule 
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transaction,  (b)  The  court  made  the  same  error  as  to  the 
second  Maule  transaction,  (c)  The  court  erred  in  giving 
Instructions  9,  10,  11,  in  so  far  as  they  pertain  to  the  Maule 
transaction,  (d)  The  court  erred  in  refusing  to  grant  a  new 
trial  on  account  of  the  various  errors  in  connection  with  the 
Maule  transaction,  as  shown  in  the  motion  for  a  new  trial. 
(e)  The  court  erred  in  failing  to  deduct  the  sum  of  $1,500 
from  the  verdict  on  account  of  error  in  the  Maule  transactions. 

'*  (2)  The  court  erred  in  the  admission  of  evidence,  and 
in  refusing  to  strike  the  same  from  the  record,  especially  with 
reference  to  the  witness  Roche  in  permitting  him  to  state  the 
position  and  authority  of  certain  parties  claimed  to  be  con- 
nected with  the  defendant,  and  in  detailing  conversations  with 
them. 

'*(3)  The  court  erred  in  admitting  certain  evidence  as 
to  statements  claimed  to  have  been  made  by  various  employees 
or  agents  of  the  defendant. 

"(4)  The  court  erred  in  the  admission  of  certain 
exhibits  known  as  H,  I,  and  AA  and  P,  as  the  same  appear 
in  the  abstract. 

(5)  The  court  erred  in  giving  Instruction  2. 

(6)  The  court  erred   in   overruling  the  defendant's 
motion  for  a  new  trial,  and  in  refusing  to  reduce  the  verdict. '  * 

Reference  is  made  to  the  pages  and  lines  of  the  abstract 
where  it  is  claimed  that  these  errors  exist.  Nowhere  is  there 
a  brief  of  points ;  nor  is  it  stated,  in  any  place,  of  what  the 
errors  consist  of  which  complaint  is  made.  Thereupon,  under 
the  heading  '' Presentation,"  counsel  says: 

' '  The  errors  are  numerous,  and  we  shall  attempt  to  clas- 
sify them,  presenting  as  many  together  as  possible  in  order  to 
limit  the  argument, ' '  and  says,  ^ '  We  do  not  set  out  a  separate 
and  distinct  brief  of  the  law  or  points  for  the  reason  that  the 
application  of  the  authorities  bearing  upon  the  proposition 
involved,  will  be  best  seen  by  referring  to  them  in  the  course 
of  our  argument." 

This  manner  of  presenting  a  case  to  this  court  is  a  clear 
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violation  of  Bale  53,  and  would  justify  this  court  in  disre- 
garding any  of  the  errors  so  argued.  As  said  in  Cooper  v. 
Oelwein,  145  Iowa  183: 

''Assignments  of  errors  as  such  are  no  longer  essential 
to  a  review  of  the  rulings  of  the  district  court,  .  .  .  but  this 
court  is  entitled  to  know  the  errors  relied  on  for  reversal,  and 
this  much  is  exacted  by  Rule  54." 

To  this,  we  might  further  add  that  opposing  counsel  are 
entitled  to  know  the  errors  relied  on  for  reversal,  and  these 
ought  to  be  plainly  and  clearly  stated,  that  the  controversy 
may  be  narrowed  to  its  legitimate  limits.  As  said  in  the 
Cooper  case,  supra: 

''The  record  will  no  more  be  searched  to  ascertain  the 
rulings  hinted  at,  but  not  stated,  than  formerly;  but^  to 
entitle  the  appellant  to  a  hearing  thereon,  the  particular  rul- 
ing complained  of  must  be  indicated,  and  where  to  be  found 
in  the  record  pointed  out"  (citing  authorities). 

Much  has  been  added  to  our  labor  by  the  manner  of  this 
presentation.  Some  of  the  alleged  errors  we  do  not  consider, 
because  of  the  manner  of  their  presentation. 

However,  we  find  in  the  argument  sufficient  to  justify  us 
in  considering  the  record  made,  touching  the  second  count  of 
plaintiff's  petition  involving  the  Maule  transactions.    This 

involves  the  sufficiency  of  the  evidence  to  jus- 

^'  uS™com *     ^^y  ^^^  submission  to  the  jury  of  these  trans- 

S«f vwiance?'  actions,  as  a  basis  for  recovery  against  the 

defendant,  and  involves  also  the  instructions 
of  the  court  in  which  these  claims  were  submitted  to  the  jury. 

We  consider  only  the  first  and  second  of  the  Maule  deals, 
for  the  reason  that  the  plaintiff  withdrew  any  claim  for  com- 
mission on  the  third  Maule  deal,  in  which  he  claimed  com- 
mission in  the  sum  of  $437.50.  The  court,  in  its  instructions 
to  the  jury  touching  these  Maule  deals,  said : 

"9.  The  next  claim  of  the  plaintiff  is  for  commission  on 
the  sale  of  land  to  Edward  Maule,  first  and  second  deal.  The 
plaintiff  having  withdrawn  his  claim  for  commissions  on  the 
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third  Maule  deal,  the  same  being  in  the  amount  of  $437.50, 
you  will,  therefore,  not  consider  this  claim  in  this  case.  He 
bases  his  claim  for  commission  on  these  deals  on  the  written 
eontract  offered  in  evidence  and  which  is  admitted  by  both 
the  plaintiff  and  defendant  as  being  the  contract  in  existence 
between  them  at  the  time  of  this  transaction.  Your  ^attention 
is  called  to  Pars.  7  and  8  of  the  contract  which  set  forth  the 
terms  and  conditions  under  which  commissions  were  to  be 
paid  to  the  plaintiff,  and  to  Par.  6,  which  sets  forth  the  rate 
of  commission.  Now,  you  are  instructed  that  the  burden  of 
proof  is  upon  the  plaintiff  to  establish  his  cause  of  action 
upon  these  claims,  and  if  he  has  failed  to  do  so  upon  any  or 
all  of  them,  then  he  woidd  not  be  entitled  to  recover  upon 
such  as  he  has  failed  to  establish  his  right  to  recover  upon. 
In  order  to  entitle  him  to  commission  on  these  deals,  it  is 
incumbent  upon  him  to  show  you  by  a  preponderance  of  the 
evidence  that  he  procured  these  parties  to  become  purchasers 
of  the  land  of  the  defendant  and  he  would  be  entitled  to  his 
commission  when  one-half  of  the  purchase  price  is  paid  in 
cash,  and  if  the  purchaser  only  paid  one-third  down  then 
plaintiff  would  only  be  entitled  to  one^half  of  his  commission 
in  cash  and  the  other  one-half  in  paper  secured  by  the  land, 
and  in  case  the  payment  should  be  greater  than  one-third  and 
less  than  one-half,  then  the  cash  and  the  paper  representing 
the  plaintiff's  commission  should  be  paid  in  proportion,  or  he 
would  be  entitled  to  all  of  his  commission  when  the  sale  was 
fully  dosed  and  the  deed  and  abstract  delivered  and  accepted, 
regardless  of  how  the  land  might  be  paid  for  or  settled  for 
between  the  defendant  and  the  parties  purchasing  the  land. 
Ton  will,  therefore,  consider  these  transactions  in  the  light  of 
this  instruction  and  determine  what,  if  any,  commission  was 
due  him  upon  these  transactions  or  any  of  them. 

''10.  Now,  the  defendant  claims  that  it  is  not  liable  to 
the  plaintiff  for  commission  upon  the  first  Maule  deal  for  the 
reason  that  it  claims  that  said  deal  was  never  consiimated  or 
closed  up,  and  before  the  plaintiff  can  recover  thereon  he 
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must  show  you  by  a  prepcmderance  of  the  evidence  that  either 
one-half  of  the  purchase  price  was  paid  in  cash,  or  that  the 
sale  was  fully  closed  and  that  the  deed  and  abstract  was 
delivered  and  accepted,  or  that  a  contract  of  sale  was  made 
and  entered  into  between  the  defendant  and  the  said  Maule 
for  the  first  40  acres  and  that  the  same  was  not  carried  out 
on  account  of  the  fault  or  negligence  of  the  defendant  or 
through  some  other  arrangements  between  the  defendant  and 
the  said  Maule  to  which  the  plaintiff  was  not  a  party  and  to 
which  he  did  not  help  to  bring  about  himself  and  thereby 
waive  his  commission. 

''11.  The  defendant  claims  that  it  is  not  liable  on  the 
second  Maule  deal  for  the  reason  that  it  did  not  own  the  land 
bargained  for  in  the  second  Maule  deal  and  that  the  same 
belonged  to  one  J.  M.  Parkhill,  and  that  any  transaction  in 
reference  to  the  same  was  had  with  the  said  Parkhill  and  not 
with  this  defendant  and  that  the  defendant  was  therefore  not 
interested  in  the  same.  The  plaintiff  claims  that  Parkhill  as 
the  agent  of  the  company  agreed  to  pay  him  the  regular  com- 
mission for  the  second  Maule  deal.  Now,  you  are  instructed 
that  it  is  incumbent  upon  the  plaintiff  to  show  you  that  Le 
procured  a  purchaser  for  the  second  Maule  deal  for  the 
defendant;  that  one-half  of  the  purchase  price  was  paid  in 
cash  or  that  the  deal  was  consummated  and  the  deed  and 
abstract  delivered  and  accepted,  or  that  there  was  a  binding 
contract  of  sale  made  between  the  said  Maule  and  the  said 
defendant  for  said  land  and  that  the  same  was  not  carried 
out  by  reason  of  the  fault  or  negligence  of  the  defendant  or 
on  account  of  some  other  arrangement  or  agreement  between 
the  defendant  and  the  said  Maule  to  which  the  plaintiff  was 
not  a  party  and  that  it  was  not  due  to  any  fault  or  neglect 
on  his  part  and  that  he  did  not  consent  to  waive  his  commis- 
sion. You  are  further  instructed  that  if  the  plaintiff  has 
shown  you  that  Mr.  Parkhill  agreed  with  the  plaintiff  that 
the  company  would  pay  plaintiff  his  commission  if  the 
exchange  with  Mr.  Maule  of  the  second  piece  of  land  in  the 
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Maule  deal  went  through  for  the  first  piece,  and  said  deal 
did  go  through,  then  the  company  would  be  liable  and  you 
should  so  find;  but  if  the  land  in  the  second  deal  belonged 
to  Parkhill  and  this  was  Parkhill's  individual  deal,  then  the 
plaintiff  could  not  recover  upon  the  second  Maule  deal  in 
this  case  and  you  should  so  find,  unless  Parkhill  agreed  for 
defendant  to  pay  the  commission." 

The  record  touching  the  first  and  second  Maule  deals  dis- 
closed: That  in  April,  1912,  the  plaintiff,  in  company  with 
Mr.  Parkhill  and  others,  including  Mr.  Maule,  inspected  a  40- 
acre  tract  of  land,  and,  after  being  inspected,  the  same  was 
purchased  by  Maule  for  $6,000.  A  written  contract  was 
drawn  up.  Maule  paid  $500  down  to  bind  the  bargain.  This 
was  the  first  Maule  deal.  Afterwards,  Maule  became  appar- 
ently dissatisfied  with  his  purchase,  and  Parkhill  agreed  to 
let  him  have  a  piece  of  land,  which  Parkhill  claimed  to  own, 
in  lieu  of  the  one  purchased,  and  an  agreement  was  entered 
into  for  an  exchange.  This  was  the  second  Maule  deal  for 
which  commission  is  claimed.     The  plaintiff  testifies : 

**I  closed  up  the  exchange  as  agreed  upon  between  Mr. 
Maule  and  Mr.  Parkhill ;  drew  up  the  contract,  embodied  the 
statements  of  each  of  the  people  as  agreed  upon,  and  Mr.  and 
Mrs.  Maule  signed  them  in  my  office.  I  sent  the  papers  to 
Parkhill  for  his  signature,  and  he  returned  them  to  me." 

The  contract  of  exchange,  so  far  as  material,  provides 
that  Parkhill  sells  and  agrees  to  convey  to  Maule  a  certain 
parcel  of  land,  containing  40  acres,  at  $150. an  acre;  that^ 
in  consideration  of  this  agreement,  Maule  agrees  to  sell  and 
convey  to  Parkhill  a  certain  40  acres,  being  the  40  involved 
in  the  first  Maule  deal. 

**It  is  further  agreed  by  the  parties  herein  concerned 
that  in  the  exchange  of  these  properties,  each  is  to  assumo^ 
the  obligations  which  rest  on  each  property  taken." 

Parkhill  agreed  to  assume  the  $5,500  on  the  land  pur- 
chased by  Ed  Maule  from  the  defendant,  and  to  credit  Maule 
with  $500  which  he  paid  on  the  land.    Maule  agreed  to  settle 
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for  the  land  exchanged  to  him  by  ParkhiU  in  the  following 
manner:  The  $500  which  has  been  paid  on  the  land  exchanged 
to  Parkhill  being  credited  to  him  as  a  pa3rment  on  this  land 
taken  in  exchange,  to  assume  two  vendor's  lien  notes,  $1,000 
each,  the  balance,  $3,500,  to  be  paid  in  three  equal  install- 
ments.   This  contract  of  exchange  was  delivered  to  Maule. 

Touching  these  two  transactions,  Maule  testified,  and  his 
testimony  on  this  point  is  not  disputed,  that  he  entered  into 
a  written  contract  for  the  first  40  acres  purchased  from  the 
company.  He  was  to  pay  $500  cash,  $1,500,  January  1,  1913, 
and  $4,000,  divided  into  three  equal  payments;  and  he  says 
that,  at  the  time  that  he  entered  into  the  contract,  he  was 
willing  to  carry  it  out ;  that  on  his  way  back  from  Texas  he 
had  a  conversation  with  Parkhill  about  the  location  of  this 
land,  and  he  objected  to  it  because  it  was  not  near  a  school- 
house  and  not  on  a  main  road ;  that  Parkhill  then  offered  to 
trade  him  some  land  that  he  owned  that  was  just  as  good ; 
that  he  told  Parkhill  that  he  would  think  it  over,  and  if  it 
was  just  as  good  he  would  make  the  exchange ;  that  Pai^ill 
told  Roche  to  look  after  the  transaction  for  him;  that  he 
talked  the  matter  over  with  Boche ;  that  Roche  said  it  was  a 
good  exchange — a  better  location  for  school  and  railroad — ^and 
Roche  advised  him  to  make  the  exchange ;  that  he  afterwards 
talked  it  over  with  Parkhill  and  decided  to  make  the  exchange ; 
that  Parkhill  said  that  whatever  Roche  did  in  the  way  of 
drawing  up  the  contract  and  completing  the  deal  would  be 
satisfactory ;  that  a  contract  was  afterwards  drawn  up  for  the 
exchange;  that  the  exchange  was  never  made  because  he 
(Maule)  did  not  think  that  the  land  was  as  represented  after 
he  had  inspected  it ;  that  the  Parkhill  land  was  a  very  unde- 
sirable piece  of  land ;  that  he  notified  Parkhill  that  he  would 
not  accept  it;  that  he  rejected  the  land,  and  no  deed  or 
abstract  was  ever  delivered;  that  afterwards  he  looked  over 
another  piece  of  land  and  purchased  it  from  the  company; 
that  he  was  given  credit  for  the  $2,500,  being  the  amount  that 
he  had  paid  on  the  other  land ;  that  Roche  wrote  him  to  make 
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the  exchange ;  that  he  wrote  him  to  take  the  20  acres  and  not 
to  take  Parkhill's  notes ;  that  all  the  money  that  he  ever  paid 
to  defendant  company  was  credited  on  the  last  20  acres  pur- 
chased. This  was  the  third  Maule  deal.  He  never  had  any 
correspondence  with  the  Star  Land  Company,  and  never 
advised  them  that  he  had  purchased  this  land  from  Parkhill, 
or  had  exchanged  the  40  acres  which  he  agreed  to  take  from 
them  for  Parkhill's  40  acres.  None  of  the  notes  given 
Parkhill  were  ever  paid,  and  were  all  returned  to  Maule  and 
were  in  his  possession  at  the  time  of  the  trial. 

Plaintiff  testified  that  Maule  did  not  say  anything  about 
the  fact  that  the  land  purchased  in  the  first  Maule  deal  was 
too  far  from  a  school,  at  the  time  that  he  selected  it ;  that,  when 
they  passed  along  by  the  Parkhill  tract,  PaAhill  offered  to 
trade  it  to  Maule  for  the  40  purchased  from  the  company; 
that  Mr.  Maule  finally  bought  20  acres  from  the  Star  Land 
Company,  and  that  is  all  he  ever  got  a  deed  for,  and  he  paid 
$3,500  for  it.    This  is  the  third  Maule  transaction. 

It  is  apparent  that  the  plaintiff  advised  all  these 
exchanges,  involving  the  second  and  third  Maule  deals,  and  it 
is  apparent  that  the  only  deal  that  was  closed  between  the 
plaintiff  and  the  defendant  was  that  involved  in  what  is  known 
as  the  third  Maule  deal.  Any  claim  for  commission  based 
upon  this  deal  was  dismissed  by  the  plaintiff. 

The  jury  were  told  in  the  instructions  that  the  plaintiff 
relied  upon  the  written  contract  introduced  in  evidence,  to 
recover  his  commission  on  the  Maule  deals,  and  this  was  the 
basis  of  plaintiff's  claim  to  recover,  as  alleged  in  his  petition. 
He  did  not  claim  to  recover  upon  any  oral  contract  made 
between  him  and  Parkhill,  and,  therefore,  any  such  agreement 
made  between  them  was  irrelevant  to  any  issue  tendered,  even 
though  it  be  conceded  that  Parkhill  had  power  to  make  such 
a  contract — a  fact  that  this  record,  however,  does  not  disclose. 

Plaintiff  sued  upon  the  written  contract  to  recover  com- 
mission, and  must  show  that  he  has  performed  the  conditions 
of  his  contract  before  he  is  entitled  to  recover  commission. 
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He  consented  to  all  the  exchanges  that  were  made  after 
Maule's  first  purchase,  and  could  not,  under  any  theory  of 
his  contract,  recover  commission  from  the  defendant  for  these 
sales,  unless  it  should  be  upon  statements  made  by  Parkhill 
that  he  would  be  allowed  his  commission  anyway,  whether  the 
contract  was  performed  or  not. 

We  think  that  the  court  erred  in  allowing  the  jury  to 
consider  this  agreement  with  Parkhill  as  a  basis  for  recovering 
commission  on  the  part  of  the  plaintiff.  Without  this  agree- 
ment as  a  basis  for  recovery,  the  plaintiff  had  no  standing  in 
the  court.  He  could  not  sue  on  a  written  contract  and  recover 
on  an  oral.  It  was  never  claimed  that  one  third  was  paid  in 
cash,  in  which  event  he  should  be  entitled  to  one  half  cash  and 
one  half  in  paper. 

The  eighth  paragraph  of  the  contract  reads : 

''All  commissions  due  and  collectible  when  sale  is  fully 
closed  and  deed  and  abstract  have  been  delivered  and 
accepted." 

In  none  of  these  transactions  with  Maule,  except  the  last, 
was  the  deal  fully  closed  and  deed  and  abstract  delivered,  and 
this  last  was  dismissed  by  the  plaintiff.  Under  what  theory 
of  the  evidence  the  jury  could  have  been  permitted  to  find  for 
the  plaintiff  on  any  of  these  Maule  deals  is  not  disclosed  by 
this  record,  except  the  claim  made  in  the  evidence  and  not  in 
the  pleadings,  that  Parkhill  said,  at  the  time  of  the  exchange 
of  the  first  Maule  deal  for  the  second  Maule  deal,  that  plain- 
tiff should  receive  his  commission  on  the  first  Maule  deal. 
This  agreement  was  not  pleaded  or  relied  upon  by  the  plain- 
tiff, was  not  brought  to  the  knowledge  of  the  defendant,  and 
no  authority  was  shown  in  Parkhill  to  make  such  an  agree- 
ment to  bind  the  defendant. 

For  the  errors  pointed  out,  the  case  is — BeversecL 

Evans,  C.  J.,  Ladd  and  SAUNOEa^  JJ.,  eonciir. 
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D.  H.  TiDGFWBLL|y  Appellant,  v.  Nbttdb  M.  Bouma  et  al., 

Appellees. 

VENDOB  AND  PUBOHASEB:    Besdnioii— Laches.    Bescission  of  a 

1  contract  on  the  ground  of  discovered  fraud  must  be  made  promptly 
— ^within  a  reasonable  time — or  the  right  will  be  lost.  So  held 
where  a  land  deal,  alleged  to  have  been  induced  by  fraud,  remained 
unquestioned  for  4^  years,  of  which  time  2%  years  was  with 
knowledge  of  the  alleged  fraud. 

COHTBACTS:     Beadflsion—- Bescission  in   Spite   of  Laches — Oondl- 

2  tlons.  The  right  of  rescission  of  a  fraud-induced  contract,  when 
the  one  seeking  rescission  has  been  guilty  of  laches  in  making  re- 
acission,  can  be  saved  only  by  a  plain  showing  by  the  one  seeking 
reeciseion  that  the  court  may,  without  speculation,  and  in  spite  of 
said  laches,  still  enter  a  decree  which  will  place  the  other  party  to 
the  contract  against  whom  belated  rescission  is  sought  in  identi- 
cally the  same  position  that  he  would  have  occupied  had  the  rescis- 
sion been  timely. 

VUNDOB  AND  PT7BCHASEB:    Frand— Af&xmance— Acts  of  Owner- 

3  ship.  The  exercise  of  acts  of  ownership  over  property  by  the 
▼ictim  of  a  fraud-induced  contract  may  work  an  irrevocable,  elec- 
tion to  affirm  the  contract  and  waive  rescission. 

PRINCIPLE  APPLIED:  Plaintiff,  in  March,  1907,  sold  his 
Iowa  farm  and  received  in  payment  certain  notes  signed  by  a  re- 
putedly wealthy  party,  and  also  secured  by  mortgages  on  lands  in 
foreign  states.  The  maker  was,  or  became,  insolvent,  and  the 
foreign  land  of  little  value.  Conceding,  arguendo,  that  plaintiff 
was  defrauded  in  the  deal,  yet  he  knew  of  the  fraud  and  the  worth- 
lessness  of  the  notes  as  early  as  1909.  Later,  he  attempted  to 
trade  off  the  notes.  In  1910,  he  placed  the  notes  in  judgment 
against  the  maker,  and  later  assigned  the  judgment  to  a  third 
party,  but  under  some  agreement,  as  he  claimed,  by  which  he  could 
at  any  time  have  it  back.  In  1911,  he  procured  the  said  maker  to 
convey  to  him  some  of  the  foreign  land  on  which  the  notes  were 
secured,  under  agreement  to  apply  on  said  judgment  the  proceeds 
realized.  In  August,  1911,  plaintiff  brought  action  to  rescind  the 
contract  for  fraud.  Held,  the  conduct  of  plaintiff  amounted  to  an 
irrevocable  election  to  affirm  the  contract  and  not  to  rescind. 
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Appeal  from  Howard  District  Court. — ^W.  J.  Spbingr,  Judge. 

Monday,  April  10, 1916. 

AcnoN  in  equity  to  cancel  a  deed  on  the  ground  of  fraud. 
Decree  for  the  defendants  in  the  court  bdow;  Plaintiff 
appeals. — Affirmed. 

J.  M.  Whitaker,  for  appellanti 
John  E,  Cross,  for  appellees. 

Gaynob,  J. — This  is  an  action  in  equity  brought  by  the 
plaintiff  to  set  aside  and  cancel  a  certain  deed  executed  and 
delivered  by  him  to  one  of  the  defendants,  Nettie  M.  Bouma. 
The  ground  of  the  action  is  fraud  alleged  to  have  been  com- 
mitted by  the  defendant  B.  T.  Bouma,  husband  of  the  other 
defendant  The  land  involved  is  160  acres  in  Howard  County, 
in  this  state. 

The  petition  alleges  that  the  defendant  B.  T.  Bouma  and 
one  Herman  Bietveld,  prior  to  March  18,  1907,  confederated 
and  conspired  together  for  the  purpose  of  cheating  and 
defrauding  this  plaintiff;  that^  at  the  time  of  the  conspiracy, 
Bietveld  was  a  banker  residing  in  the  city  of  Pella,  Iowa, 
and  reputed  by  the  general  public  to  be  worth  $75,000  or 
more,  but  in  fact,  at  the  time,  was  wholly  insolvent ;  that  this 
fact  was  well  known  to  the  defendant  Bouma ;  that  Bouma  was 
a  real  estate  agent;  that  Bouma  and  Bietveld  conspired  and 
agreed  together  that  Bietveld,  without  any  consideration 
therefor,  would  execute  and  deliver  to  said  defendant  his 
promissory  notes ;  that  Bouma  should  trade,  sell  or  negotiate 
the  same  for  money  or  other  property,  and  that  they  would 
divide  the  proceeds  received  therefrom  between  them;  that, 
to  effectuate  this  fraudulent  purpose,  and  in  pursuance 
thereof,  Bietveld  executed  and  delivered  to  the  defendant 
his  promissory  note  for  $4,000,  and  executed  to  him  a  mort- 
gage on  160  acres  of  land  in  Nebraska,  ostensibly  to  secure 
the  same ;  that,  at  the  time  of  the  execution  of  the  mortgage. 
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Bietveld  had  the  record  title  to  the  land;  that,  at  the  same 
time,  and  for  the  same  purpose,  Bietveld  executed  and  deliv- 
ered to  the  defendant  Bouma  his  note  for  $2,500,  ostensibly 
secured   by  a  mortgage  on  120  acres  of  land  in  Madison 
County,  Arkansas ;  also  a  promissory  note  for  $2,000,  ostensi- 
bly secured  by  a  mortgage  on  120  acres  of  land  also  in  Madison 
County;   that  the  lands  described  in  said   mortgages  and 
pledged  to  secure  said  notes  were  practically  worthless,  end 
were  not  worth  more  than  $2  an  acre,  which  facts  were  well 
known  both  to  Bouma  and  Bietveld,  at  the  time  of  the  execu- 
tion of  the  said  notes  and  mortgages;  that,  about  the  time 
mentioned,  the  plaintfff  Tidgwell  was  the  owner  of  160  acres 
of  land  situated  in  Howard  County,  this  state;  that  the  de- 
fendant Bouma  represented  that  the  land  described  in  said 
mortgages  was  well  improved,  with  good  fences  and  buildings, 
and  was  productive,  that  the  title  to  the  land  was  perfect  in 
the  mortgagor,  and  the  maker  of  the  notes  solvent,  whereas, 
£S  a  matter  of  fact,  the  land  was  practically  worthless,  and 
the  title  of  the  mortgagor   imperfect,   and  the  mortgagor 
insolvent,  and  the  notes  and  mortgages  were  practically  worth- 
less ;  that,  in  the  month  of  March,  1907,  the  plaintiff  traded  his 
land  in  Howard  County  for  the  said  notes  and  mortgages. 
At  the  time  of  the  execution  of  the  deed  by  this  plaintiff  to 
the  defendant  for  said  notes  and  mortgages,  the  maker  of  the 
notes,  Bietveld,  was  insolvent  and  financially  worthless,  and 
still  is  insolvent  and  worthless;  that  all  the  statements  as  to 
the  value  and  conditions  of  the  mortgage  securities  were  abso- 
lutely false  at  the  time  that  they  were  made ;  that  the  securi- 
ties were  worthless,  and  are  still  worthless. 

Plaintiff  further  alleges  that,  subsequent  to  said  exchange 
of  properties,  plaintiff  put  said  notes  in  judgment  against  said 
Bietveld  in  Marion  County,  Iowa;  that  said  notes  are  now 
in  possession  of  the  clerk  of  said  court,  by  reason  of  which 
fact  plaintiff  is  unable  to  tender  them  back,  but  plaintiff  offers 
to  assign  to  the  defendants  the  judgment  obtained  upon  said 
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notes,  and  to  return  all  the  mortgages  and  other  evidence 
received  by  him  in  said  exchange.  Plaintiff  says  that  he  was 
entirely  ignorant  of  the  facts  herein  recited,  at  the  time  that 
he  made  the  exchange,  and  did  not  discover  their  falsity  until 
a  short  time  before  the  commencement  of  this  action ;  that  the 
name  **  Nettie  M.  Bouma"  was  inserted  in  the  deed  at  the  time 
that  it  was  made,  at  the  request  of  the  other  defendant,  her 
husband,  and  without  any  consideration  passing  therefor. 
Wherefore,  the  plaintiff  prays  that  the  deed  be  canceled  and 
set  aside ;  that  the  title  to  the  Howard  County  land  be  quieted 
in  him,  and  that  he  have  judgment  for  the  fair  rental  value 
of  the  property  during  the  time  thair  it  has  been  in  the 
possession  of  the  defendants. 

Defendants  for  answer  admit  that  Herman  Bietveld  was 
a  banker  in  the  town  of  Pella  at  the  time  of  the  happening  of 
the  matters  complained  of;  that  he  had  record  title  to  the 
land  described  and  the  mortgages  referred  to;  that  he  was 
generally  reputed  to  be  worth  $75,000 ;  that  the  plaintiff  was 
the  owner  of  the  land  in  Howard  County  referred  to;  that 
about  the  18th  day  of  March,  1907,  plaintiff  conveyed  said 
land  to  defendant  Nettie  M.  Bouma  by  deed;  that,  in  con- 
sideration for  the  conveyance,  the  defendant  B.  T.  Bouma 
traded  to  him  one  promissory  note  for  $4,000  by  Bietveld  to 
Bouma,  and  endorsed  by  Bouma  without  recourse  to  the  plain- 
tiff;  that  the  note  was  secured  by  a  mortgage  on  160  acres  of 
land  in  Holt  County,  Nebraska,  then  owned  by  Bietveld; 
also  one  promissory  note  for  $2,500,  executed  by  the  same 
party  to  the  same  party,  and  endorsed  to  the  plaintiff  without 
recourse,  this  note  secured  by  a  mortgage  on  land  in  Madison 
County,  Arkansas ;  also  a  note  of  $2,000,  executed  by  the  same 
party  to  the  same  party,  and  endorsed  without  recourse  to  the 
plaintiff,  said  note  being  secured  by  mortgage  on  land  situ- 
ated in  Madison  County,  Arkansas.  It  is  further  admitted 
that  the  notes  were  by  the  plaintiff  reduced  to  judgment  in 
July,  1910.  They  deny  all  other  allegations.  As  a  defense, 
however,  it  is  pleaded  that,  before  accepting  said  notes,  the 
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plaintiff  investigated  for  himself  the  character  and  value  of 
the  notes,  and,  after  such  investigation,  relied  wholly  upon 
his  own  judgment  and  upon  the  information  so  received,  in 
making  the  trade ;  that,  on  the  8th  day  of  July,  1910,  the  plain- 
tiff, with  full  knowledge  of  all  the  conditions  now  complained 
of,  and  with  full  knowledge  of  all  the  facts  connected  with 
the  transaction  in  question,  elected  to  treat  the  promissory 
notes  as  his  own,  and,  without  any  notice  to  these  defendants 
of  the  intention  to  repudiate  the  trade,  he  reduced  said  note:i 
to  judgment  against  Bietveld;  that,  after  reducing  the  notes 
to  judgment,  in  the  fall  of  the  year  1911,  and  before  the 
commencement  of  this  action,  the  plaintiff  procured  the  said 
Rietveld  to  convey  to  him  the  land  in  Holt  County,  Nebraska, 
and  agreed  to  and  did  accept  said  conveyance  as  a  full  and 
complete  satisfaction  and  payment  of  the  judgment  rendered 
and  security  on  the  notes,  thereby  releasing  and  discharging 
this  defendant,  and  thereby  rendering  it  impossible  for  him 
to  put  the  defendants  in  statu  qtu>.  Wherefore,  the  defend- 
ants say  that,  by  reason  of  the  facts  aforesaid,  the  plaintiff  has 
ratified  and  confirmed  the  trade  in  question,  and  has  been 
guilty  of  laches  in  asserting  his  claim  against  the  defendants, 
and  is  now  estopped  to  demand  the  relief  asked  for.  They 
pray  that  plaintiff's,  claim  be  dismissed  and  title  quieted  in^ 
defendants. 

In  April,  1912,  since  the  commencement  of  this  suit,  the 
plaintiff  sold  and  assigned  to  H.  0.  Michaels  the  judgment 
obtained  by  him  against  the  said  Bietveld  upon  the  notes 
referred  to  in  plaintiff's  petition. 

Upon  the  issues  thus  tendered,  the  evidence  was  intro- 
duced, and,  at  the  conclusion  of  all  the  evidence,  the  court 
entered  judgment  for  the  defendants  dismissing  plaintiff's 
petition,  and  from  this,  plaintiff  appeals. 

The  evidence  in  this  case  is  conflicting.  It  is  triable  de 
novo  here.  We  are  not  bound  to  accept  the  testimony  of  any 
witness  as  true,  nor  may  we  assume  a  fact  established  because 
a  witness  has  been  produced  whose  testimony  tends  to  estab- 
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lish  it.  Our  only  duty  is  to  account,  if  possible,  for  this 
conflict  in  the  evidence ;  to  reconcile  it  where  it  can  be  recon- 
ciled, and  ultimately  to  ascertain  out  of  it  all  what  the  truth  is. 
There  is  much  in  this  record  that  reflects  upon  the  char- 
acter and  integrity  of  some  of  the  witnesses  on  whom  the 
greatest  reliance  is  placed  to  establish  plaintiff's  contention. 
The  plaintiff  alleges  a  conspiracy  entered  into  between  Bouma 
and  Bietveld.  A  conspiracy  consists  in  an  alleged  under- 
standing and  agreement  entered  into  between  them,  by  which 
Rietveld  was  to  execute  to  Bouma  certain  notes,  Bouma,  to 
sell  or  trade  them  for  other  property,  and  the  proceeds  so 
obtained,  to  be  divided  between  them.  It  is  conceded  that  Riet- 
veld, at  the  time  that  these  notes  were  executed,  and  for 
some  time  prior  thereto,  was  generally  reported  to  be  a 
wealthy  man,  and  responsible  for  his  obligations.  It  is  claimed 
that  this  was  known  to  Bouma  and  Bietveld ;  that,  in  making 
these  notes,  they  speculated  upon  this  seeming  solvency  of 
Rietveld;  that  both  parties  at  the  time  knew  that  he  was 
insolvent,  and  that  the  notes  were  worthless.  This  conspiracy 
is  testified  to  by  Rietveld  alone ;  denied  by  Bouma.  Bietveld 
himself  makes  the  shameful  confession  without  shame,  and 
says  that  he  was  wholly  insolvent  at  the  time  that  these  notes 
were  made ;  that  both  he  and  Bouma  knew  this  fact ;  that  the 
notes  were  made  for  the  purpose  of  being  palmed  off  on  an 
unsuspecting  public  as  of  value,  when,  in  fact,  they  had  no 
value,  and  that  he  was  to  share  in  the  profits  of  the  wicked 
scheme.     Touching  the  conspiracy,  Rietveld  said: 

''It  was  arranged  and  agreed  that  I  should  sign  certain 
notes  and  mortgages  which  he  (meaning  Bouma)  would  have 
made  payable  to  himself,  and  seemingly  secured  by  real  estate 
mortgages  on  property  of  little  or  no  value,  on  which  I  had 
no  title  or  equity,  and  he  was  to  trade  these  off  for  property 
and  give  me  half  of  the  proceeds." 

He  said  that  the  land  on  which  the  mortgages  were  given 
was  of  little  or  no  value ;  that  some  of  it  he  had  no  title  to ; 
that  he  had  never  seen  the  land  in  Arkansas;  that  Bouma 
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had  seen  all  the  land  described  in  the  mortgages,  and  knew 
all  about  it,  and  knew  that  it  was  of  no  value.  He  said  that 
he  never  owned  any  land  in  Madison  County,  Arkansas ;  never 
bought  any  there ;  never  paid  for  any ;  in  fact,  never  had  any ; 
that  he  received  no  consideration  from  Bouma  for  the  notes ; 
that  the  only  arrangement  was  that  he  should  make  the  notes 
and  mortgages,  Bouma  should  dispose  of  them,  and  they 
would  divide  what  they  got  out  of  them.  He  further  testi- 
fied that  Bouma  said  that  the  public  did  not  know  his  finan- 
cial condition,  and  would  not  find  it  out  until  they  traded 
the  paper  off;  that  this  would  make  both  of  them  money.  He 
further  testified  that  Bouma,  since  the  commencement  of  this 
action,  said  that,  if  he  (Rietveld)  would  stay  by  him  in  the 
matter  and  he  could  win  it,  he  would  have  the  Howard  County 
land — ^the  land  in  controversy — deeded  to  him  (Rietveld). 
His  testimony  was  taken  by  way  of  depositions.    He  said: 

**I  got  a  copy  of  these  depositions  two  or  three  days 
before  my  deposition  was  given  before  the  notary ;  I  wrote  my 
answers  in  before  I  appeared  before  the  notary,  and  I  read 
my  answers  to  the  notary  as  they  appeared  in  the  copy.'* 

There  is  no  question,  for  it  is  admitted,  that  the  public 
generally  supposed  Rietveld  to  be  worth  from  $75,000  to 
$80,000  at  that  time.  He  had  been  in  the  banking  business. 
His  father  was  in  the  banking  business — ^the  father  a  reputable 
and  worthy  man,  as  this  record  shows.  We  must  judge  the 
testimony  of  Rietveld  in  the  light  of  his  own  confessions. 
What  influences  were  brought  to  bear  upon  him  to  induce  him 
to  make  these  statements  now  relied  upon  by  the  plaintiff  and 
set  out  in  the  deposition  are  not  made  plain  in  this  record. 
The  pressure,  however,  that  was  brought  to  bear  upon  the 
other  witnesses  in  this  case  to  induce  them  to  swear  to  facts 
serving  the  plaintiff's  purpose,  would  suggest  that  the  same 
hand  was  at  work  in  influencing  this  man  to  give  the  testi- 
mony that  he  has  given.  The  plaintiff,  for  4V^  years  after 
this  exchange  was  made,  made  no  complaint  to  anyone  of  the 
conduct  of  Bouma,  nor  did  he  suggest  that  Bouma  had  prac- 
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ticed  any  fraud  upon  him.  Not  until  after  this  matter  got 
into  the  hands  of  H.  0.  Michaels  did  the  theory  develop,  upon 
which  this  case  has  been  presented  to  this  court.  Michaels  was 
the  controlling  spirit  after  his  entry  into  the  case,  and  he  was 
also  a  witness  for  the  plaintiff  upon  the  trial.  It  was  through 
him  that  this  suit  was  commenced.  He  was  to  receive  one 
third  of  all  that  was  recovered.  He  was  to  receive  one  third 
of  this  farm  if  plaintiff  recovered  it.  He  took  an  assignment 
of  the  judgment  and  did  not  pay  any  consideration  for  it. 
Plaintiff  testifies  that  Michaels  now  owns  the  judgments,  but 
claims  that  he  may  have  them  back  at  any  time,  if  the  court 
orders  them  to  be  turned  over  to  the  defendants.  This  party 
visited  Hawkins,  the  attorney  who  obtained  the  judgment,  and 
made  a  vigorous  effort  to  influence  his  testimony ;  visited  Mr. 
Bouma  and  threatened  him  with  criminal  prosecution.  In 
his  own  testimony,  he  says  that  he  said  to  Hawkins  and 
Bouma : 

**If  you  will  take  care  of  me  and  my  part  of  it,  you 
gentlemen  can  make  any  settlement  you  care  to  with  Mr. 
Tidgwell ;  one  third  of  whatever  I  collected  of  the  obligations 
Mr.  Tidgwell  had  against  Mr.  Hawkins,  Mr.  Rietveld,  Mr. 
Bouma  and  Mr.  Hardy.  '*  (Mr.  Hardy  was  the  agent  by  whom 
the  trade  was  effected  that  is  now  complained  of.) 

He  further  said,  in  conference  with  Bouma  and  Hawkins : 

'*I  told  them:  'You  just  deed  the  farm  to  me.  I  have 
the  power  of  attorney  to  act  for  Mr.  Tidgwell.'  I  said:  *If 
you  deed  this  farm  to  me,  gentlemen,  Mr.  Tidgwell  will  surely 
have  to  pay  me  before  he  can  get  it. '  Q.  And  the  matter  of 
the  $3,000  cash  payment  was  discussed?  A.  No,  sir;  I  told 
them  $4,000.  I  told  them  if  they  would  give  me  $4,000  for 
my  share,  they  could  settle  with  Tidgwell,  but  I  would  tell 
Tidgwell  what  I  got  for  my  part,  and  that,  if  they  could  put 
in  any  cheap  stuff  for  him,  that  was  for  him,  and  not  for  me. '  ^ 

Touching  the  assignment  of  the  judgments,  he  said  that 
that  was  a  private  deal  between  him  and  the  plaintiff;  that 
he  had  some  agreement  that,  in  the  event  that  this  suit  went 
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in  favor  of  the  plaintiff,  and  the  court  ordered  it,  he  would 
reassign  the  judgments.  He  further  testified  that  he  had  a 
conversation  with  Bouma,  in  which  Bouma  offered  to  deed 
the  land  in  question  to  the  plaintiff;  that  he  said  that  he 
would  deed  it  to  the  plaintiff  if  the  plaintiff  would  agree 
not  to  prosecute  him  criminally ;  that  he  said  to  Bouma : 

''That  is  all  Tidgwell  is  asking  of  you  in  the  suit  now 
filed,  that  you  return  to  him  a  deed  for  the  Howard  County 
farm  and  the  rents  of  it. " 

He  said  that  the  plaintiff  would  surely  not  refuse  this 
offer  to  deed  the  land  if  Bouma  could  make  it  appear  that  he 
had  no  other  property,  neither  he  nor  his  wife.  He  says  that 
Bouma  told  him  that  the  deed  was  already  made  out  in  blank 
and  in  a  safe  at  Lynvillc;  that  in  the  conversation  he  told 
Bouma  to  go  and  get  the  deed  and  make  an  affidavit  that  he 
had  no  other  property,  and  to  come  back  on  the  next  day  and 
bring  the  deed ;  that  he  would  take  the  deed  to  Tidgwell  and 
try  to  bring  about  this  settlement,  only  that  Mr.  Tidgwell 
cannot  and  dare  not  promise  in  any  way  that  he  would  not 
prosecute  him  criminally.  He  says  that  he  left  the  matter 
right  there  and  went  home,  expecting  Boimia  back  the  next 
day ;  that  Bouma  never  came,  and  that  was  the  last  conference 
that  he  had  with  him.  He  further  testified  that  Bouma,  in 
this  conversation,  told  him  that  it  was  a  crooked  deal  that  he 
had  worked  on  Tidgwell. 

Bouma  testifies  that  no  such  conspiracy  was  entered  into 
as  detailed  by  Bietveld;  claims  that  the  general  public  con- 
sidered Bietveld  to  be  a  wealthy  man ;  that  he  also  believed 
it;  that  he  had  no  knowledge  of  Bietveld 's  insolvency;  that 
he  gave  Bietveld  a  consideration  for  these  notes ;  that  he  had 
never  seen  the  land ;  that  it  was  represented  to  him  by  Biet- 
veld to  be  ample  security  for  the  notes;  denies  that  he  ever 
told  plaintiff  that  Bietveld  was  worth  any  considerable  sum 
of  money;  testifies  that  he  told  him  that  he  was  a  banker 
and  reputed  to  be  worth  so  much  money;  that  he  gave  him 
the  description  of  the  land  and  told  him  that  he  knew  nothing 
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of  it  personally ;  that  this  was  a  description  given  to  him  by 
Rietveld ;  that  he  urged  the  plaintiff  to  investigate  for  himself ; 
that  plaintiff  did  investigate  before  this  deal  was  entered  into ; 
that  they  had  prior  dealings  in  which  these  notes  were 
involved ;  that,  prior  to  this  time,  the  plaintiff  had  seen  these 
notes  and  these  mortgages,  and  his  attention  was  called  to  the 
securities. 

E.  B.  Macy  testifies: 

* '  I  am  48  years  of  age ;  live  at  Lynville ;  am  in  the  lumber 
and  grain  business;  have  an  interest  in  the  bank.  In  the 
year  1906,  was  in  a  general  banking  business,  grain  and  lumber 
business." 

He  said  that  he  was  connected  with  the  Exchange  Bank ; 
that  he  was  cashier  of  the  bank;  that  he  had  been  in  that 
bank  since  1904;  that  he  was  acquainted  with  Bouma;  that 
he  met  the  plaintiff  about  December  19,  1906.  Plaintiff  called 
at  his  bank  on  account  of  a  deal  which  was  being  transacted 
through  the  bank  between  Bouma  and  other  parties.  He  said 
also  that  he  had  a  talk  with  Tidgwell  at  the  bank ;  that  Mr. 
Tidgwell  inquired  with  relation  to  the  financial  standing  of 
Mr.  Rietveld;  that  he  told  him  that  he  regarded  him  worth 
from  $75,000  to  $80,000 ;  that  that  was  his  opinion  at  the  time. 
He  further  testified : 

"All  I  can  say  is  that  Mr.  Rietveld  was  worth  about 
$75,000  at  that  time,  and  it  is  still  my  opinion  that  he  was. 
I  formed  that  opinion  by  several  years*  reputation  he  had  in 
our  neighborhood.  I  got  that  opinion  and  I  believe  it  was 
right." 

The  transaction  involved  in  this  suit  was  had  in  March, 
1907.  Up  to  the  year  1910,  Rietveld  was  still  running  the 
bank  with  which  he  was  connected  at  the  time  that  the  trade 
was  made.  For  nearly  three  years  after  the  trade,  he  con- 
tinued in  the  banking  business  and  other  lines  of  activity  in 
Pella.  He  had  bought  and  sold  considerable  quantities  of  real 
estate  in  Iowa  and  in  other  places  during  this  time.  About 
the  beginning  of  the  year  1910,  or  the  latter  part  of  the  year 


Apr.  1916]  TiDGWELL  v.  Bouma.  57 

1909,  he  suddenly  elaimed  and  appeared  to  be  insolvent,  and 
went  out  of  business  entirely,  so  far  as  that  section  of  the 
country  was  concerned. 

Tidgwell  testifies  that  he  came  to  the  conclusion  that  the 
notes  were  worthless  in  the  year  1909,  and  that  they  could 
not  be  collected.  He,  however,  made  no  effort  to  rescind  the 
contract,  but  made  an  effort  to  trade  the  notes  off  for  other 
property,  or  at  least  made  a  proposition  to  do  so,  and  after- 
wards had  Bietveld  deed  to  him  the  land  in  Nebraska.  Upon 
this  point  he  testified: 

**The  deed  that  I  took  from  Bietveld  on  the  Nebraska 
land  was  to  apply  upon  my  judgment  against  him.  I  made 
arrangements  with  him  that,  if  this  land  fetched  me  more  than 
the  mortgages  amounted  to,  I  would  give  him  credit  for  them 
on  the  judgment  he  owed  me." 

Nor  was  any  effort  made  to  rescind  the  contract,  nor 
any  claim  made  by  the  plaintiff  that  he  had  been  defrauded, 
until  the  16th  of  August,  1911,  or  about  the  time  when  this 
suit  was  begun. 

We  have  not  attempted  to  set  out  all  the  evidence,  or 
even  a  substantial  part  of  the  evidence,  but  sufficient  to  show 
the  conflicting  claims  of  the  parties,  and  the  nature  and 
character  of  the  testimony  which  is  given  in  support. 

Plaintiff  claims  that  he  relied  upon  a  statement  made  by 
Bouma  that  the  land  described  in  the  mortgage  was  amply 
sufficient  to  secure  the  amount  of  the  notes;  that,  from  the 
description  of  the  property  given  by  Bouma,  it  so  appeared 
to  him ;  and  yet  he  never  had  the  assignment  of  these  mort- 
gages recorded,  nor  did  he  make  any  investigation  as  to  the 
character  of  the  land,  although  he  knew,  nearly  three  years 
before  he  commenced  this  suit  (if  his  contention  is  to  be  fol- 
lowed that  the  mortgages  were  worthless  as  security),  that 
Bietveld  was  financially  irresponsible.  His  conduct  has 
probative  force  as  tending  to  negative  the  claims  now  made 
that  these  representations  now  relied  upon  were,  in  fact,  made 
by   Bouma.     The   land   deeded  by  the   plaintiff  to   Bouma 
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remained  just  as  it  was  deeded.  This  fact  was  known  to 
the  plaintiff,  and  yet  he  took  no  action  to  rescind,  reduced  the 
notes  to  judgment,  and  assigned  them  to  Michaels.  He  took 
deeds  to  the  mortgaged  property,  agreeing  to  credit  Bietveld 
on  the  judgment  with  the  amount  realized  therefrom.  The 
evidence  leaves  it  in  doubt  whether  or  not  Bietveld  was  ^ 
insolvent  at  the  time  these  notes  were  transferred.  That  he 
had  some  property,  we  are  satisfied  from  the  whole  record, 
although  he  denies  it.  If  we  accept  Michaels'  and  Bietveld 's 
testimony  as  a  verity,  we  would  have  no  trouble  in  ascertaining 
that  a  legal  fraud  had  been  practiced  upon  the  plaintiff,  but 
the  whole  record  does  not  justify  us  in  accepting  this  as  true. 

The  burden  is  on  the  plaintiff  to  establish  his  case.  Fraud 
is  never  presumed.  It  must  be  shown  by  clear  and  satisfac- 
tory evidence.  That  the  plaintiff  got  the  worst  of  the  deal 
does  not  argue  fraud.  These  men  were  dealing  at  arm's 
length.  If  we  accept  defendant's  testimony,  it  appears,  not 
only  that  the  plaintiff  was  urged  to  an  investigation  of  these 
securities  before  he  purchased  them,  but  that  he  actually  did 
make  an  investigation,  and  he  is  reported  to  have  said  that 
he  was  satisfied  with  his  investigation ;  that  he  cared  nothing 
for  the  mortgaged  property,  because  he  considered  Bietveld- 
amply  good  for  the  notes. 

With  this  uncertain  and  confusing  state  of  the  record 
touching  the  truth  or  falsity  of  the  ultimate  fact  sought  to 
be  proved,  we  turn  our  attention  to  what  we  consider  a  con- 
trolling factor  in  this  case,  and  one  that  must, 

**  pu!w2HA8iS^  ^^  ^*  ^^  itself,  dispose  of  plaintiff's  conten- 
n^iMion :  j. j^j^  jj^j^^  j^ j  ^f  j^jg  right  to  have  this  trans- 
action set  aside.  The  plaintiff  is  asking  the 
right  of  rescission  to  undo  a  transaction  that  has  stood  for 
four  and  a  half  years  as  unquestioned.  Two  and  a  half  years 
of  that  time  elapsed  after  he  had  full  knowledge  of  the 
character  and  value  of  the  property  that  he  received  in  the 
transaction,  and  of  the  circumstances  under  which  he  received 
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it.  During  this  time,  he  dealt  with  the  property  received 
as  his  own. 

It  is  elementary  that  a  party  defrauded  must  act  dili- 
gently. When  he  has  knowledge  of  the  facts  upon  which  he 
bases  his  right  to  rescind,  it  is  his  duty,  in  law  and  good 
conscience,  to  notify  the  other  party  of  his  intention  to  rescind 
within  a  reasonable  time.  The  rule  that  a  party  must  rescind 
within  a  reasonable  time  after  the  discovery  of  the  alleged 
fraud  is  well  settled  in  this  state,  and  is  the  uniform  holding, 
not  only  of  courts  of  law,  but  of  courts  of  chancery.  Courts 
have  even  gone  so  far  as  to  say  that,  where  the  means  of  the 
knowledge  lies  within  the  reach  of  the  party  who  seeks  rescis- 
sion, and  he  negligently  fails  to  avail  himself  of  the  means 
of  knowledge  thus  afforded  him,  he  cannot  extend  the  time 
for  rescission  by  such  negligent  conduct.  Under  such  circum- 
stances, he  will  not  be  heard  to  say  that  he  did  not  in  fact 
know,  until  the  time  the  suit  was  begun,  or  that  the  suit 
was  begun  within  a  reasonable  time  after  he  acquired  actual 
knowledge.  The  rule  is  a  general  one  and  of  uniform  appli- 
cation. It  has  its  foundation  in  the  very  equity  of  the  matter. 
It  rests  upon  the  thought  that  one  who  has  received  from 
another  property  of  any  value  and  desires  to  rescind  the  con- 
tract under  which  he  received  it  must,  within  a  reasonable 
time,  make  his  election  to  rescind,  and  place,  or  offer  to  place, 
the  other  party  as  nearly  as  possible,  in  the  same  position  in 
which  he  would  have  been  if  the  deal  had  not  been  made; 
or,  in  other  words,  it  has  been  said,  in  8tcUe  Bank  of  Iowa 
Falls  V.  Brown,  142  Iowa  190,  198 : 

''It  is  an  universal  rule  that,  where  one  is  induced  to 
purchase  property  by  fraud  and  deceit,  he  must,  within  a 
reasonable  time  after  discovering  the  fraud,  rescind  the  con- 
tract, and  place  the  other  party  in  statu  quo.  In  other  words, 
he  has  an  election,  after  discovering  the  fraud,  or  after  the 
means  of  knowledge  are  at  hand,  to  treat  the  contract  as 
valid,  or  to  rescind,  and,  if  he  fails  to  act  promptly  and  to 
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rescind,  he  will  be  held  to  have  waived  his  right  to  do  so/' 
citing  Moore  v.  Howe,  115  Iowa  62. 

In  the  last  case,  it  was  said: 

^'We  have  no  hesitancy  in  saying,  as  a  matter  of  law, 
that  the  retention  of  a  retail  stock  of  goods,  and  sale  therefrom 
in  the  ordinary  course  of  business,  and  appropriating  the  pro- 
ceeds thereof,  for  nearly  four  months  after  acquiring  knowl- 
edge of  the  alleged  fraud,  will  preclude  a  subsequent  rescis- 
sion of  the  contract.  Such  treatment  of  the  property  is  an 
unequivocal  election  to  accept  the  goods  and  carry  out  the 
contract.  Taking  any  benefit  or  changing  the  condition  of  the 
property  bought  after  learning  of  the  fraud  has  been  adjudged 
a  waiver  of  the  right  to  rescind." 

See  Oermani  Sav,  Bank  v.  Des  Moines  Xai'L  Bank,  122 
Iowa  737,  in  which  it  is  said : 

**  *A  party  seeking  relief  on  the  ground  of  fraud  must 
aver  and  show  that  he  used  diligence  to  detect  it,  and,  if  he 
had  the  means  of  discovery  in  his  power,  he  will  be  held  to 
have  known  it.'  .  .  .  The  rule  that  a  party  must  rescind 
within  a  reasonable  time  after  the  discovery  of  the  fraud  is 
equally  well  established.  .  .  .  We  conclude  that  as  the 
remedy  was  not  sought  within  a  reasonable  time  after  the 
fraud  alleged  ought  to  have  been  ascertained,  and  as  the 
plaintiff  has  continuously  treated  the  notes  as  its  own,  it 
ought  not  to  be  permitted  at  this  late  day  to  rescind  and 
recover  the  amount  paid." 

The  following  cases  support  the  above  propositions: 
Stetson  V.  Northern  Investment  Co.,  104  Iowa  393 ;  Barnes  v. 
Century  Sa/vings  Bank,  165  Iowa  141 ;  Evams  v.  Motitgomery, 
50  Iowa  325 ;  Blackma/n  v,  Wright,  96  Iowa  541 ;  Himes  v. 
Langley,  85  Ind.  77.    In  the  last  case,  it  is  said: 

''After  a  party  has  become  aware  of  his  right  to  rescind 

a  contract  for  fraud,  he  cannot  continue  to  claim  property 

acquired  under  the  contract,  as  his  own.  and  to  exercise  acts 

of  ownership  over  it,  without  forfeiting  his  right  of  rescission. ' ' 

See   Clampitt  v.   Doyle    (N.  J.),  70  Atl.   129;  Capital 
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Security  Co.  v.  Holland  (Ala.),  60  So.  495;  Traxizeiiel  v. 
Kjeilman  (Tex.  Civ.  App.),  163  S.  W.  689,  691 ;  Marshall  v. 
GUman,  47  Minn.  131  (49  N.  W.  688);  Skin)ier  v,  Scoit 
(OUa.),  118  Pac.  394;  McCoy  v.  Prince  (Ala.),  66  So.  950. 
The  last  ease  was  an  action  based  upon  fraudulent  representa- 
tions in  which  the  plaintiff  asked  a  rescission  of  the  contract 
and  the  return  of  the  purchase  price.    The  court  said : 

**If,  after  the  discovery  of  the  fraud  or  breach  of  war- 
ranty entitling  him  to  rescind,  the  purchaser  uses  and  deals 
with  the  property  as  his  own,  or  does  other  acts  inconsistent 
with  his  right  to  rescind,  then  he  is  held  to  have  elected  to 
ratify  the  contract  and  to  have  waived  his  right  to  rescind ; 
.  .  .  and,  in  such  event,  the  only  remedy  left  him  for  the 
redress  of  the  wrong  of  the  seller  is  either  a  suit  against  such 
seller  for  damages  (ex  delicto  if  there  was  fraud  or  deceit, 
and  ex  contractu  if  there  was  merely  a  breach  of  warranty) ; 
.  .  .  or,  if  sued  by  the  seller  for  the  purchase  price,  an 
abatement  pro  tanto  of  the  recovery  by  a  plea  of  recoupment 
or  counterclaim." 

See  Shappirio  v,  Ootdberg,  192  U.  S.  232  (48  L.  Ed.  419). 
In  this  case.  Judge  Day,  speaking  for  the  Supreme  Court,  said : 

**It  is  well  settled  by  repeated  decisions  of  this  court  that, 
where  a  party  desires  to  rescind  upon  the  ground  of  misrep- 
resentation or  fraud,  he  must  upon  the  discovery  of  the  fraud 
announce  his  purpose  and  adhere  to  it.  If  he  continues  to 
treat  the  property  as  his  own  the  right  of  rescission  is  gone, 
and  the  party  will  be  held  bound  by  the  contract.  [Citing 
authorities.]  In  other  words,  when  a  party  discovers  that 
he  has  been  deceived  in  a  transaction  of  this  character  he 
may  resort  to  an  action  at  law  to  recover  damages,  or  he  may 
have  the  transaction  set  aside  in  which  he  has  been  wronged, 
by  the  rescission  of  the  contract.  If  he  choose  the  latter 
remedy,  he  must  act  promptly,  *  announce  his  purpose  and 
adhere  to  it, '  and  not  by  acts  of  ownership  continue  to  assert 
right  and  title  over  the  property  as  though  it  belonged  to 
him.    ...    It  may  be  that  the  mere  lapse  of  time  in  this 
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case  would  not  of  itself  have  defeated  the  right  to  rescind, 
as  a  purchaser  has  a  reasonable  time  in  which  to  make 
election  of  such  remedy,  after  discovery  of  the  fraud  [citing 
authorities] ,  but  he  cannot  after  such  discovery  treat  the  prop- 
erty as  his  own  and  exercise  acts  of  ownership  over  it  which 
show  an  election  to  regard  the  same  as  still  his  and  at  the  same 
time  preserve  his  right  of  rescission." 

These  authorities  are  the  expression  of  the  almost  uni- 
versal holding  of  the  courts  of  this  country  upon  this  question, 
and  we  think  they  are  conclusive  upon  plaintiff's  rights  to. 
rescind  on  the  record  made  here. 

It  is  contended,  however,  that  equity  will  grant  relief, 
sometimes,  in  an  exercise  of  its  broad  equitable  power,  when  it 
is  made  to  appear  that  the  delay  or  conduct  of  the  party 

relied  upon  as  a  waiver  of  the  right  to  rescind 
*  BcisSonfre'-^*"  did  not  injuriously  affect  the  other  party,  and 

scission  In  spite    ,,  ^  *  -^      j 

of  laches:  con-    the  court  can  SO  frame  its  decree  as  to  pro- 

dltions. 

tect  the  other  party  in  granting  the  rights 
prayed  for.  Beliance  is  had  in  a  measure  upon  what  is  said 
by  this  court  in  Curtis  v,  Armagast,  158  Iowa  507,  518. 

The  record,  however,  does  not  place  the  plaintiff  in  a 
position  to  insist  upon  this  rule.  It  is  the  merest  speculation 
upon  this  record  as  to  what  position  the  parties  would  have 
been  in  had  the  plaintiff  acted  promptly  and  rescinded  his 
contract  within  a  reasonable  time  after  discovering  the  fraud, 
and  the  court  is  not  required,  nor  is  it  the  duty  of  the  court, 
to  speculate  upon  the  uncertain  showing.  Under  this  record, 
the  plaintiff  clearly  did  not  exercise  the  right  he  here  asserts, 
within  a  reasonable  time  after  discovering  the  fraud  of  which 
he  complains,  if  any.  It  therefore  is  incumbent  upon  him, 
if  he  would  invoke  the  equitable  power  of  the  court  upon  the 
theory  suggested,  to  show  plainly  to  the  court  that  it  now 
lies  within  the  power  of  the  court  to  so  frame  its  decree  that 
exact  justice  will  be  done  to  both  parties;  to  show  to  the 
court  that,  by  a  decree  formulated  upon  this  record,  the  court 
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can  place  the  defendant  in  the  same  position  that  he  would 
have  been  in  had  the  plaintiff  not  slept  upon  his  rights. 

Further  than  that,  we  think  that  the  record  in  this  case 
is  such  that  it  indicates  a  positive  election  on  the  part  of  the 
plaintiff  not  to  rescind  the  contract  on  the  ground  of  fraud 

during  all  the  time  intervening  between  the 
'  purchaser:        discovery  of  the  fraud  and  the  commencement 

fraud :  &fllnxi* 

ance:actsof      of  this  actiou :  that  his  conduct  manifests  a 

ownership.  ' 

purpose  and  intent  on  his  part  to  affirm  the 
contract,  or,  at  least,  not  to  insist  upon  a  rescission. 

With  this  state  of  the  record,  we  are  satisfied  with  the 
holding  of  the  court  below,  and  the  case  is  therefore — Affirmed. 

Deemeb,  Ladd  and  Salinger,  JJ.,  concur. 


I.  P.  Bonjoub,  Administrator,  Appellee,  v.  Iowa  Telephone 

Company,  Appellant. 

TELEGBAFHS  AND  TELEPHONES:     Ne^gence — ^Maintenance  of 

1  Wizeft— Private  Driveways^  The  original  construction  or  subse- 
quent maintenance  of  telephone  wires  over  a  private  driveway,  bo 
low  as  to  strike  and  injure  one  properly  using  the  driveway,  con- 
stitutes negligence — at  least  justifies  a  jury  in  so-  finding. 

NEGLIGENCE:    Proxiiiiate  Cause — ^Degree  and  Maimei  of  Proof — 

2  Negativing  Causes — ^Telegraphs  and  Telephones — ^Dangerous  Posi- 
tion of  Wires.  That  a  certain  negligent  act  caused  an  injury 
need  not  be  shown  by  direct  and  positive  proof,  nor  need  it  be 
shown  beyond  a  reasonable  doubt.  All  possible  causes  other  than 
the  negligence  of  defendant  need  not  be  negatived.  It  will  be 
sufficient  if  harmonious,  consistent  and  related  facts  and  circum- 

'  stances  are  such  as  to  fairly  warrant  the  conclusion  that  the  negli- 
gence alleged,  and  no  other,  was  the  cause  of  the  accident.  Evi- 
dence reviewed,  and  held  to  justify  a  jury 's  finding  that  deceased 
was  swept  from  a  load  of  hay  by  telephone  wires,  even  though  no 
living  eyewitness  saw  the  wires  hit  the  deceased. 

TELEGRAPHS    AND    TELEPHONES:      Maintenance    of    Wires— 

3  B^owledge  of  Deceased — Contributory  Negligence.  Evidence 
reviewed,  and  held  to  present  a  jmy  questicm  whether  deceased 
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was  guilty  of  contributory  negligence  in  maintaining  his  position 
on  top  of  a  load  of  hay  as  it  was  driven  beneath  telephone  wires^ 
even  though  deceased  was  admittedly  familiar  with  the  position  of 
the  wires  and  liad  driven  beneath  the  same  on  the  day  preceding. 

TBIAL:  VenUcts— 93,000 — ^EzcesBivenesB.  Verdict  of  $3,000  sua- 
4  tained.  Deceased  was  68  years  of  age,  with  a  life  expectancy  of  10 
years.  He  and  his  wife  constituted  the  family;  he  had  a  small 
homestead  which  he  devoted  to  fruit;  his  health  and  habits  were 
good ;  he  was  industrious  and  economical.  The  year  preceding  his 
death,  his  income  exceeded  his  living  expenses  by  $700. 

Appeal  from  Franklin  District  Court. — Charles  E.  Albbook^ 

Judge. 

Saturday,  December  18,  1915. 

Reheabino  Denied  Tuesday,  May  2,  1916. 

Action  at  law  to  recover  damages  for  the  death  of  plain- 
tiff's  intestate.  Verdict  and  judgment  for  plaintiff,  and 
defendant  appeals. — Affirmed, 

Parker,  Parrish  &  Miller,  and  E,  P.  Andrews,  for  ap- 
pellant. 

Clock,  Saley  cfe  Clock,  for  appellee. 

Weaver,  J. — The  defendant  owns  a  telephone  system  in 
the  city  of  Hampton,  Iowa.  In  connection  therewith,  defend- 
ant maintained  certain  wires  stretched  on  poles  along  a  certain 

street  upon  which  abuts  a  residence  property 

^'  Ind^e]^"^       owned  by  one  Archie  Bonjour,  son  of  the 

gence^^mai^n- "    deceased.     The  street  runs  north  and  south, 

wires :  private     and  leading  therefrom  at  right  angles  is  a 

driveways. 

driveway  or  private  road  into  Bonjour 's 
premises.  At  the  time  of  the  incident  from  which  this  litiga- 
tion arises,  the  defendant  was  maintaining  two  lines  or  ''leads*' 
of  wires  along  the  east  side  of  the  street  and  across  the  private 
way  just  mentioned.    The  west  or  outside  lead,  as  it  is  called 
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in  the  record,  was  just  outside  the  fence  bordering  that  side 
of  the  street,  while  the  other  lead  was  carried  along  inside  the 
fence.  The  poles  of  the  two  lines  were  about  17  feet  apart. 
The  wires  were  carried  on  cross-arms,  thus  reducing  the  clear 
space  between  the  two  leads  by  several  feet.  Upon  the  outside 
lead,  the  first  pole  to  the  north  of  the  gate  on  the  driveway 
was  about  12  feet  distant,  while  the  first  one  to  the  south  was 
distant  150  feet  or  more.  The  pole  on  the  north  had  been 
broken  and  reset,  with  the  necessary  result  of  reducing  the 
height  at  which  the  wires  were  carried.  There  is  evidence  that 
the  one  to  the  south  had  also  been  broken  off,  and  the  pieces 
spliced  or  wired  together.  The  wires  were  not  all  maintained 
at  the  same  height,  and  the  evidence  tends  to  show  that  one,  if 
not  two,  of  the  lower  wires  hung  at  a  height  variously  stated 
as  being  from  11  feet,  8  inches,  to  12  feet,  5  inches,  from  the 
surface  of  the  driveway.  On  December  19, 1913,  the  deceased, 
who  lived  on  the  opposite  side  of  the  street,  undertook  to  assist 
his  son  Archie  in  hauling  hay  from  a  point  some  distance  in 
the  country  to  the  bam  of  the  latter  on  the  described  premises. 
With  a  load  of  about  a  ton  they  returned,  the  son  being  in 
front  and  driving  the  team,  while  the  father  was  about  one 
third  of  the  way  frorrk  the  rear  end  of  the  load.  They  had 
captured  a  wild  goose  on  the  road,  and  this  the  old  man  was 
holding  down  under  a  horse  blanket.  As  they  approached 
home,  he  was,  when  last  noticed  by  his  son,  on  his  knees.  As 
they  turned  into  the  driveway,  and  just  as  they  reached  the 
outside  lead  of  wires,  the  deceased  called  to  his  son  to  look 
out  for  them.  The  son,  acting  from  the  warning  or  from  his 
own  view  of  the  necessity,  says:  "I  ducked  down  and  went 
under  them."  Then  he  says:  ''I  heard  some  kind  of  a  noise ; 
I  don't  know  whether  he  made  it  or  where  it  came  from. 
I  looked  back  and  he  was  gone."  The  witness  says  that  he 
himself  was  then  under  the  inside  lead.  The  father  was  found 
on  the  ground  in  the  driveway  behind  the  load.  He  was  dead 
or  in  a  dying  condition,  with  his  skull  crushed* 
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The  plaintiff  charges  that  the  death  of  his  intestate  was 
caused  by  the  negligence  of  the  defendant  in  maintaining  its 
wires  at  an  insufficient  height  to  avoid  travel  upon  the  drive- 
way; in  failing  to  comply  with  the  ordinance  of  the  city  of 
Hampton  requiring  such  wires  to  be  placed  at  a  height  of  not 
less  than  22  feet  above  the  ground ;  in  failing  to  replace  broken 
poles  with  others  of  proper  height ;  in  the  manner  of  fasten- 
ing or  supporting  the  wires ;  and  in  allowing  its  wires  to  sag 
or  sink  below  the  proper  eltvation.  The  defendant's  answer 
is  a  denial  of  all  the  allegations  of  the  petition. 

At  the  close  of  the  testimony,  the  court  having  refused  a 
motion  to  direct  a  verdict  for  defendant,  the  issues  were  sub- 
mitted to  the  jury,  which  returned  a  verdict  in  plaintiff's  favor 
for  $3,000.  Prom  the  judgment  entered  on  this  verdict,  the 
defendant  appeals. 

I.  While  not  admitting  the  charge  of  negligence,  counsel 
for  appellant  do  not  seriously  contend  that  the  evidence  upon 
this  point  was  insufficient  to  go  to  the  jury;  and,  without 
taking  time  to  go  into  details,  we  may  say  that  it  very  clearly 
appears  that,  either  from  fault  in  original  construction  or  in 
the  manner  of  its  maintenance,  the  outside  lead  of  wires  was 
a  menace  to  those  using  the  driveway,  and  especially  to  those 
riding  along  such  way  upon  loads  of  bulky  materials.  At 
least,  the  evidence  would  justify  such  finding,  as  well  as  the 
further  finding  that  ordinary  care  in  constructing  and  main- 
taining this  lead  would  have  remedied  that  defect. 

II.  But  the  defense  upon  which  the  greatest  reliance 
seems  to  be  placed  is  that,  even  if  such  negligence  be  proved, 
plaintiff  has  failed  to  show  that  the  death  of  the  intestate 

was  in  any  manner  attributable  thereto. 
2.  nbglioencb:  First,  it  is  said  that  no  witness  saw  the 

proximate  ' 

and*manne?of    ^^  Strike  deceased  and  sweep  him  from  the 
K««w£2^**^"    ^oad,  and  that  the  allegation  that  any  such 

collision  took  place  is  a  mere  unsupported 
inference.  Upon  this  question,  we  will  briefly  refer  to  the 
evidence.     In  addition  to  the  testimony  of  Archie  BonjoUr, 
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already  mentianed,  there  were  other  witnesses  in  the  vicinity 
at  the  time  of  the  accident. 

H.  Fredericks  was  passing  near  by,  and  saw  the  position 
of  the  deceased  just  before  the  accident,  but  did  not  see  him 
fall.  The  deceased,  when  witness  saw  him,  was  ''sitting  on 
his  feet,"  about  five  feet  from  the  rear  end  of  the  load. 

Albert  Fredericks  saw  the  deceased  fall;  saw  him  come 
backwards  off  the  load  of  hay;  saw  him  ''go  down  head  first 
and  slid  on  his  back."  The  last  witness  noticed  deceased 
before  his  fall;  he  was  "kneeling  or  squatting  down — sitting 
on  his  heels,"  with  his  face  to  the  front,  and  about  "three  or 
four  feet  from  the  back  end  of  the  load."  He  thinks  deceased 
was  east  of  the  west  line  of  wires  when  he  fell. 

Ed  Fredericks  was  some  10  or  15  rods  away.    He  testifies : 

"Mr.  Bonjour  was  kneeling,  sitting  on  his  heels  about  four 
feet  from  the  rear  end  of  the  load.  I  took  no  particular  noti«e 
until  I  saw  him  pitch  off  backwards.  I  saw  them  turn  into  th^ 
gateway  and  saw  the  old  man  kind  of  reach  forward  as  thoug^ii 
he  was  going  to  put  the  pitchfork  down,  and  the  next  thin^ 
I  saw  him  going  off  backward.  He  just  pitched  over  and  went 
down  head  first.  He  had  his  face  toward  the  front  and  at 
the  time  he  pitched  over  his  face  was  up.  I  didn't  see  him 
stand  up  at  any  time." 

On  cross-examination,  this  witness  says  that  he  saw  the 
deceased  and  his  son  as  they  turned  into  the  gateway,  and 
saw  them  continuously  until  the  old  man  pitched  off.  He 
adds: 

"The  father  was  sitting  on  his  heels.  He  remained  that 
way  so  far  as  I  know  until  I  saw  him  fall  backwards.  He 
reached  forward  as  though  he  was  going  to  push  a  fork  down 
in  the  hay  or  something.  I  didn't  notice  any  fork  in  front 
of  him.  He  just  leaned  forward  and  put  out  his  hand.  He 
just  reached  out  like  that  just  before  he  went  under  the  wire. 
Next  thing  I  saw  was  when  he  just  went  over  backwards. 
His  hands  were  sticking  out  like  that." 

The  witness  Stonebreaker,  a  rural  mail  carrier,  was  also 
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approaching  on  the  highway,  some  15  rods  distant.  He  says : 
"When  I  first  saw  them,  I  should  judge  Mr.  Bonjour 
was  on  his  knees.  ...  He  was  about  a  third  of  the  way 
from  the  rear  end  of  the  load;  Archie  was  in  front.  I  was 
looking  directly  at  them  at  the  time  of  the  accident.  I  didn't 
see  them  turn  in.  I  looked  just  as  they  had  gone  in  under 
the  first  lead  wire.  I  thought  it  was  the  first  lead.  I  couldn't 
see  the  lower  wires  at  that  time.  I  didn't  know  they  were 
there,  but  about  where  the — ^the  wire  on  that  cross-arm  or 
insulator  at  the  top,  he  went  under  those.  Just  as  he  got  under 
them  it  looked  to  me  as  though — ^the  two  leads  were  about 
four  feet  apart  that  time — ^it  looked  to  me  as  though  he  raised 
up  there  and  commenced  grabbing  with  his  hands  and  he 
went  right  off  the  hind  end  of  the  wagon  onto  the  ground, 
grabbing  all  the  way  down  to  the  ground.  He  went  down 
head  first,  straight  as  an  arrow,  waving  both  hands;  he  was 
turned  completely  over.  ...  It  didn't  seem  to  me  that  he 
iras  stumbling  or  slipping  off  the  load  at  any  time.  I  didn't 
flike  particular  notice  of  the  wires  at  that  time." 

The  witness  further  says  that,  owing  to  the  distance  and 
the  darkness  of  the  day,  he  could  not  see  the  wires  over  the 
driveway.  The  evidence  also  tends  to  show  that  the  lower 
wires  on  the  outside  lead  cleared  the  top  of  the  standard  of 
the  hayrack  on  which  deceased  was  riding  by  a  space  of  less 
than  a  foot,  and  that  the  driver,  sitting  or  standing  in  front 
where  the  binding  pole  would  naturally  compress  the  hay  lower 
than  at  a  point  farther  back,  was  required  to  stoop  to  pass 
under  the  wires.  Again,  two  or  three  witnesses  swear  that, 
after  the  accident,  the  two  lower  wires  were  found  tangled  or 
twisted  together. 

With  this  evidence,  most  of  which  is  undisputed,  it  is 
certainly  not  surprising  that  the  jury  found  that  deceased 
met  his  death  by  being  thrown  or  swept  from  the  load  of  hay 
by  the  low  hanging  wires.  Indeed,  assuming  the  witnesses  to 
have  told  the  truth  as  they  saw  it,  that  conclusion  is  inevit- 
able.   Counsel,  appreciating  the  situation,  have  assumed  the 
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burden  of  demonstrating  by  appeal  to  mathematics  and  the 
science  of  physics  that  the  witnesses  either  testify  falsely  or 
are  radically  mistaken  with  reference  to  the  cause  of  the  acci- 
dent, and  that  it  is  impossible  that  deceased  should  have  been 
thrown  to  his  death  by  contact  or  collision  with  the  wires  of 
the  outside  lead.  This  is  based  upon  the  fact  that  the  evidence 
tends  to  show  that  the  body  of  deceased,  when  approached 
after  his  fall,  lay  with  head  to  the  east  and  feet  to  the  west, 
the  head  being  approximately  seven  feet  east  of  a  point 
directly  under  the  wire  with  which  it  is  claimed  that  he  came 
into  collision.  To  negative  the  possibility  that  the  body  could 
have  fallen  thus,  we  are  cited  to  Newton's  Third  Law  of 
Motion,  Lommel's  Experimental  Physics,  and  the  mathematical 
tables  and  charts  made  use  of  in  electrical  construction,  and, 
after  applying  them  to  appellant's  theory  of  the  facts,  the 
argument  reaches  a  conclusion  which  we  quote  from  the  brief 
as  follows: 

**It  follows  thai  Mr,  Bon  jour,  if  he  had  been  struck  by 
the  telephone  wire,  would  have  fallen  with  his  head  either 
directly  under  the  wire,  or  at  least  quite  dose  to  a  point 
directly  under  the  wire.  Now  examine  the  contention  that  he 
rotated  slightly,  with  his  hips  as  the  axis  of  rotation.  Then, 
while  he  was  being  pulled  off  (assuming,  for  present  purposes, 
that  he  was),  his  head  would  at  all  times  have  remained  where 
the  wire  was,  or  directly  under  it  (because  either  in  contact 
with  the  wire,  or  else,  after  leaving  it,  moving  to  the  west  with 
a  greater  velocity  than  that  of  the  wagon  to  the  east,  and  hence 
remaining  under  or  west  of  the  wire),  and  his  hips  therefore 
could  at  no  time  after  the  falling  commenced  have  been  more 
than  a  couple  of  feet  east  of  the  wire,  and  probably  consider- 
ably less.  And  since,  after  the  balance  was  overcome,  the 
eastward  motion  was  neutralized,  his  hips  would  remain  in 
that  position,  or  move  slightly  to  the  west  while  falling,  so 
that  his  hips  could  not  at  any  time  have  ever  been  more  than 
a  foot  or  a  little  more  east  of  the  wire  during  the  course  of  the 
supposed  fall.    Assume,  therefore,  that  a  rotation  took  place, 
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with  the  hips  as  the  axis  of  rotation,  still  this  rotation  was 
shown  by  the  evidence  to  have  been  only  a  quarter  revolution^ 
since  he  did  not  spin  through  the  air  but  fell  straight  over 
backward  and  straight  to  the  ground,  head  downward.  Being 
then  only  a  quarter  revolution,  it  would  follow  that,  though 
you  assume  that  the  hips  fell  in  a  line  a  couple  of  feet  east 
of  the  wire  and  that  the  body  went  through  this  quarter 
revolution  with  the  hips  as  an  axis,  it  follows  that  the  head 
could  only  have  hit  the  ground  under  the  line  which  the  hips 
would  describe  in  falling  to  the  ground,  or  not  more  thorn  a 
couple  of  feet  east  of  the  wire,  at  the  very  most,** 

The  court  is  not  rash  enough  to  attempt  the  repeal  of  any 
law  of  nature,  nor  will  it  (if  it  knows  it)  permit  a  jury  to  do 
so,  but  it  cannot  shut  its  eyes  to  the  fact,  which  is  open  to 
common  observation,  that  there  is  often  a  wide  and  ineffaceable 
margin  between  pure  science  and  applied  science,  and  that, 
while  a  scientific  truth  remains  immutable,  the  variety  of  cir- 
cumstances affecting  its  application  to  human  affairs  tends  to 
produce  variety  of  results.  It  would  seem  a  reasonable  propo- 
sition that,  before  attempting  to  speak  with  certainty  as  to 
just  how  the  laws  of  motion  or  the  law  of  gravitation  or  other 
law  of  nature  operated  or  combined  to  efface  the  life  of 
deceased,  the  court  or  jury  should  know  with  reasonable  cer- 
tainty the  exact  truth  as  to  every  condition  or  material  cir- 
cumstance which  might  have  been  a  factor  in  the  fatal  result. 
This,  it  must  be  confessed,  we  do  not  have.  True,  we  have  the 
testimony  of  the  witnesses,  and  as  far  as  they  go,  many  of  them 
agree  concerning  some  material  circumstances ;  in  others  there 
is  the  variety  of  estimates  and  differences  of  observation  which 
are  inseparable  from  human  testimony.  Again,  may  it  not 
reasonably  be  said  that  the  degree  of  tension  at  which  these 
wires  were  stretched,  or  the  amount  of  slack  therein,  whether 
the  wires  were  rigidly  attached  to  the  poles  on  either  side,  or 
were  so  loosely  attached  that  a  strain  applied  over  the  drive- 
way would  take  up  the  slack  to  a  considerable  distance  in 
either  direction,  the  distance  to  which  the  wires,  if  any> 
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which  entangled  the  deceased  would  be  deflected  to  the  east 
before  gathering  force  enough  to  pull  him  from  the  load, 
whether  such  wire  (if  any)  struck  his  person  about  the  middle 
in  a  manner  to  carry  his  body  to  the  west,  as  assumed  by 
counsel,  or  hit  him  a  glancing  blow  about  the  head  or  shoul- 
ders suflScient  to  topple  him  over  without  carrying  his  weight 
at  ally  or  whether,  as  would  seem  likely  from  the  evidence,  on 
suddenly  realizing  his  peril  he  grasped  f  renziedly  at  the  wires 
and  was  drawn  backward  by  the  hands,  were  all  matters  which 
could  not  be  properly  ignored  in  working  out  even  a  scientific 
hyi)othesis  of  the  accident,  and  yet,  concerning  them  all  (if  we 
except  the  last  circumstance  suggested),  there  is  little  or  no 
evidence.  There  is  still  another  circumstance  appearing  in 
evidence  vitally  affecting  the  hypothesis  of  counsel.  At  least 
one  witness  testifies  that,  after  the  accident,  the  pole  imme- 
diately south  of  the  drive  was  found  loose  and  deflected  to  the 
east,  and  that  one  of  the  employees  of  the  company  straight- 
ened it  up.  If  this  be  true,  it  was  a  fair  inference  for  the 
jury  that  the  pole  had  been  carried  out  of  its  perpendicular 
by  the  strain  of  the  body  of  the  deceased  upon  the  wire. 
Moreover,  would  not  the  giving  way  of  the  pole  in  such  man- 
ner materially  affect  the  resistance  of  the  wire,  and,  as  well, 
the  effect  of  the  law  of  motion  cited  by  counsel?  In  short, 
it  seems  to  us  that  the  data  that  we  have  in  the  record  are 
entirely  insufficient  to  enable  us  to  say  that  the  correct  result 
may  be  obtained  upon  a  purely  mathematical  or  scientific  basis. 
Nor  can  we  see  any  compelling  reason  for  the  conclusion  or 
inference  that,  because  the  body  of  deceased  lay  a  few  feet 
east  of  the  line  of  the  wire  which  is  supposed  to  have  entangled 
him,  his  fall  could  not  have  been  so  produced.  He  was  riding 
near  the  rear  end  of  the  load,  facing  east.  He  was  sitting  or 
crouched  down  upon  his  knees.  The  evidence  shows  that,  as 
he  passed  under  the  wire,  or  instantly  thereafter,  he  seemed 
to  partially  arise,  throwing  out  his  hands,  struggling  for  an 
instant  before  he  went  over  backward.  During  that  instant, 
the  team  and  wagon  were  moving  east,  and,  even  if  he  struck 


_   I 
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the  ground  seven  feet  east  of  the  wire,  it  is  a  reasonable 
inference  that,  in  the  second  of  time  or  less  before  his  body- 
fell  from  the  load,  the  wagon  had  moved  that  distance  east- 
ward. At  the  very  least,  such  finding  by  the  jury  could  not 
be  said,  as  a  matter  of  law,  to  be  without  support. 

III.  Objection  is  raised  that  at  best  the  death  of  the 
intestate  in  the  manner  charged  is  a  mere  possibility,  not 
more  persuasive  or  better  supported  than  any  one  of  several 
other  possibilities,  and  that,  under  the  rule  relating  to  cir- 
cumstantial evidence,  plaintiff  must  negative  the  other  possible 
causes  before  a  recovery  can  be  had  in  this  case.  We  cannot 
so  regard  the  record.  The  fact  that  no  witness  swears  to 
seeing  the  actual  contact  of  the  wire  with  the  body  of  the 
deceased  is  not  decisive  of  the  question.  As  with  nearly  every 
other  fact  pertinent  to  an  issue  triable  in  court,  the  cause 
of  the  fall  and  the  death  of  the  intestate  may  be  established 
by  circumstances,  as  well  as  by  direct  evidence.  The  circum- 
stances which  plaintiff's  evidence  tends  to  show  are  all  con- 
sistent with  the  theory  that  deceased  was  thrown  from  the 
load  by  the  telephone  wire.  No  other  theory  is  suggested 
which  is  equally  reasonable  or  equally  consistent  with  all  the 
proved  facts.  The  thought  advanced  that  possibly  the  deceased 
might  have  been  stricken  with  heart  disease  or  apoplexy, 
though  there  is  not  the  slightest  evidence  thereof  or  that  he 
ever  showed  any  symptoms  of  or  tendency  to  such  disease,  is 
no  more  persuasive  than  would  be  a  suggestion  that  he  might 
have  taken  a  dose  of  prussic  acid,  or  have  become  suddenly 
insane  and  plunged  from  the  load  in  a  maniacal  frenzy. 
These  and  other  suppositions  do  credit  to  the  fertility  of 
counsel's  imagination,  but  neither  has  in  it  any  element  of 
probability,  nor  has  either  any  support  whatever  in  the  testi- 
mony; while  plaintiff's  case,  though  aided  materially  by  cir- 
cumstantial evidence,  is  not  wholly  dependent  thereon.  And 
if  it  were,  there  is  still  a  case  for  the  jury.  To  entitle  him  to 
a  verdict,  plaintiff  is  not  required  to  negative  all  possible 
causes  of  his  intestate's  death  other  than  defendant's  negli- 
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gence.  Nor  is  he  required  to  make  his  ease  beyond  reason- 
able doubt.  If  he  shows  a  cause  which  might  have  produced 
an  accident  in  the  way  alleged,  and  that  the  accident  com- 
plained of  happened  in  that  manner,  ''it  is  to  be  presumed, 
in  the  absence  of  showing  of  other  cause,  that  the  one  known 
was  the  operative  agency  in  bringing  it  about."  Brownfield  v. 
Chicago,  R.  /.  cfe  P.  B.  Co.,  107  Iowa  254,  258;  Lwnde  v. 
Cudaky,  139  Iowa  688,  701.  The  record  does  not  make  a  case 
where  the  jury  must  go  into  the  field  of  mere  conjecture,  or 
where  it  must  make  a  chi)ice  between  mere  possibilities  or 
probabilities  having  equal  support  in  the  proved  circum- 
stances, and  it  is,  therefore,  not  obnoxious  to  the  rule  of  the 
precedents  cited  by  appellant. 

IV.  Was  the  deceased  chargeable  with  contributory  neg- 
ligence as  a  matter  of  law  ?  The  court  cannot  so  hold.  That 
he  was  familiar  with  the  premises  and  on  the  day  before  had 

ridden  another  load  of  hay  under  the  wires  is 

*'  IS^ra^***        evidence  which  the  jury  should  have  consid- 

tenanceo?^*"'    cred,  and  we  must  presume  did  consider,  on 

edseofde-  that  issuc ;  but  it  is  insufficient  ground  on 

ceased :  con- 
tributory negU-   which  to  say  conclusively  that  he  was  not  m 

sence. 

the  exercise  of  reasonable  care  for  his  own 
safety.  So  far  as  shown,  the  one  prior  occasion  referred  to 
was  the  only  time  that  he  had  ridden  a  load  through  there 
while  the  wires  were  in  that  condition,  and  the  load  being 
drawn  at  that  time  was  a  smaller  one.  And,  even 
though  he  knew  that  the  wires  were  low  (which  he  evi- 
dently did)  and  that  he  would  be  required  to  bend  his  body 
or  stoop  to  escape  them,  it  would  not  do  to  say,  as  a  matter 
of  law,  that,  as  an  ordinarily  prudent  man,  he  might  not 
][)elieve,  and  act  upon  the  belief,  that  he  could  make  the  passage 
in  safety.  Nor  would  the  mere  fact  that  he  misjudged  the 
clear  space  under  the  wires,  or  the  safety  of  the  position  that 
he  assumed  to  make  the  passage,  necessarily  convict  him  of 
negligence.  It  was  for  the  jury  to  determine  whether  he 
exercised  reasonable  care  to  avoid  injury. 
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V.  Complaint  is  made  that  the  verdict  is  excessive. 
Deceased  was  68  years  of  age.  His  children  had  reached 
maturity  and  gone  out  for  themselves,  and  he  and  his  wife 

constituted  the  family  at  home.  He  had  a 
'  diets :  ssfooo :      Small  homcstead  property,  which  he  devoted 

to  the  raising  of  fruit.  He  also  peddled  or 
sold  fish.  He  was  a  man  of  good  health,  good  habits,  indus- 
trious and  economical.  He  had  given  some  aid  to  his  children. 
During  the  year  preceding  his  death,  his  income  was  about 
$750  over  and  above  his  living.  His  expectancy  of  life  was 
10  years.  While  he  was  advanced  in  years,  his  family  expenses 
were  naturally  diminished  by  the  departure  of  his  children 
to  homes  of  their  own,  and  it  is  but  fair  to  presume  that  he  had 
fair  prospect  of  adding  substantially  to  his  estate,  had  he  lived 
out  his  time.  The  verdict  does  not  indicate  that  it  was  influ- 
enced by  passion  or  prejudice,  and  we  are  of  the  opinion  that 
it  should  stand. 

No  ground  for  reversal  being  shown,  the  judgment  of  the 
district  court  is — Affirmed. 

m 

Evans,  C.  J.,  Deemer  and  Preston,  JJ.,  concur. 


Mblvin  a.  Ingebrbtsen,  Appellee,  v.  Minneapolis  &  St. 
Louis  Railroad  Company,  Appellant. 

FLEADIKO:    Amendment — Oonfonnlng  Inroes  to  Facts  Proved — ^Dfs- 

1  cietion  of  Court.  Amendments  conforming  the  issues  to  the  facts 
proved  are  specifically  authorized  by  statute.  (Sec.  3600,  Code» 
1897.)  So  held  where,  at  the  close  of  the  evidence,  the  court  per- 
mitted an  amendment  alleging  that  plaintiff  ^s  injuries  were 
permanent. 

JUBY:     €nbAUonge8--Overnillng  Challenge  for  Canae — ^Exclusion  on 

2  Peremptory — ^Effect.  The  exclusion  of  a  juror  on  peremptory 
challenge  precludes  complaint  of  the  overruling  of  a  challenge  for 
cause  to  the  same  juror. 

PLEADIKO:    Issae,  Proof  and  Variance— Admission  of  Evidence  on 

3  Ifaterial  AIlegationB  Amblguoiuly  Admitted.     Evidence  is  ad* 
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missible  on  a  material  allegation  of  the  petition,  so  long  as  such 
allegation  is  not  met  with  an  admission  fully  as  broad  as  the  alle- 
gation itself.  And  an  ambiguous  answer  will  be  construed  against 
the  pleader. 

PRINCIPLE  APPLIED:  PlaintifT  alleged  (a)  that,  bj  reason 
of  the  negligence  of  the  employees  of  the  defendant,  one  of  its 
trains  crashed  into  the  rear  of  the  train  on  which  plaintiff  was  a 
passenger;  (b)  that  he  (plaintiff)  received  numerous  specifically 
described  injuries;  (c)  that  his  injuries  were  permanent;  (d)  that 
he  suffered  a  grave  ner\'0U8  shock  and  great  bodily  pain  and  mental 
anguish.  Defendant  admitted  (a)  the  negligence  of  its  employees, 
and  (b)  that  defendant  is  liable  for  the  actual  damages,  but 
denied  (c)  that  "plaintiff  was  injured  in  the  manner,  nature  or 
extent  claimed. '^  Held^  oral  evidence  and  photographs  were  prop- 
erly received  to  prove  the  manner,  circumstances  and  incidents  of 
the  wreck. 

EVIDENCE:      Photographs— Admissibility— IlltuitratioiL   in   Aid   of 

4  Oral  Testimony.  The  admissibility  of  photographs  is  almost 
wholly  a  matter  of  discretion  with  the  trial  court,  and  emphat- 
ically is  this  true  when  they  are  intended  to  perform  the  office  of 
an  illustration  in  aid  of  oral  or  written  testimony,  rather  than  as 
being  in  themselves  independent  evidence.  So  held  in  a  personal 
injury  action  growing  out  of  a  railway  wreck, 

EVIDENCE:    Photographs— Identification  and  Aocniacy — Snfllciency 

5  of  Showing.  The  sufficiency  of  the  identification  and  showing  of 
accuracy  of  photographs  rests  almost  wholly  with  the  trial  court — 
a  discretion  non-reviewable  except  in  a  clear  case  of  abuse  of  dis- 
cretion. Evidence  reviewed,  and  held  sufficient  to  justify  the  recep- 
tion in  evidence  of  certain  photographs  of  a  wreck,  even  though 
no  witness  specifically  stated  that  they  were  correct,  and  of  certain 
X-ray  pictures  of  an  injured  leg,  even  though  no  witness  specifically 
stated  that  they  were  a  correct  representation  of  the  leg. 

EVIDENCE:     Bes  Gestae— Expressions  Indicating  State  of  BCind — 

6  Mental  Anguish.  Whenever  it  is  material  to  prove  the  state  of 
a  person's  mind,  or  what  was  passing  in  his  mind,  then  tchat  he 
said  may  be  original  and  competent  evidence.  So  held  as  to  what 
an  injured  person  said  indicating  the  depressed  and  discouraged 
state  of  bis  mind. 

PRINCIPLE  APPLIED:  Plaintiff  suffered  severe  injuries  in 
a  wreck  in  which  other  persons  lost  tlieir  lives.  In  an  action  for 
damages,  his  mental  anguish  and  suffering  were  an  issue.  While 
suffering  great  physical  pain,  he  expressed  a  wish  (a)  'Hhat  he 
might  have  gone  with  the  other  two;"  (b)  "that  he  might  not  be 
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left  to  suffer  what  he  did  and  was  afraid  he  might  lose  his  limbs 
if  he  did  get  well/'  and  said  (c)  "that  he  didn't  think  he  could 
get  well  and  that  it  would  have  been  better  had  he  died  with  the 
rest."    Held^  properly  received  on  the  question  of  mental  anguish. 

EVIDENOE:    Opinion  Evidence— Pennanency  of  Injuries.    Whether 

7  certain  personal  injuries  are  permanent  or  otherwise  is  very  prop- 
erly  a  subject  for  expert  testimony,  especially  where  the  expert,  a 
physician,  has  personal  knowledge  of  the  injuries  and  their  con- 
dition. 

EVIDENCE:     Opinion  Evidence— NervonB  Shock— Expert  Opinion. 

8  Whether  or  not  a  person  caught  in  a  railway  wreck  was  liable  to 
sustain  a  great  nervous  shock  is  a  proper  question  for  expert 
opinion,  the  injured  person  having  seen  the  impending  collision 
shortly  before  it  occurred  and  being  unable  to  escape. 

DAMAGES:     Measure  of— Injuries  to  Personr— "Present  Worth" — 

9  Instruction — Sufficiency.  Omission  to  specifically  instruct  that, 
in  assessing  damages  for  future  pain  and  suffering  and  for  loss  of 
future  earnings,  the  jury  must  be  confined  to  the  present  worth  of 
the  sum  so  found,  is  not  error  when  the  instruction  given  does  not 
inhibit  the  computation  of  damages  on  the  basis  of  present  worth. 

TRIAL:    Instructions — ^Foxm,  Bet|uisites  and  Sufficiency — Correct  But 

10  Not  Explicit — ^Entering  Exceptions — Waiver.  If  an  instruction 
is  correct,  as  far  as  it  goes,  though  not  as  explicit  or  limited  as 
desired,  request  must  be  made  for  the  more  explicit  or  limited 
instruction,  or  the  right  thereto,  if  it  exists,  will  be  waived;  and 
this  rule  is  not  obviated  by  taking  an  exception  to  the  instruction 
given.  So  held  where  instructions,  otherwise  correct,  were  inex- 
plicit as  to  the  present  worth  of  damages  for  loss  of  future  earnings, 
etc. 

DAMAGES:  Pleading— Personal  Injury— "Decreased  Earning  Oapac- 

11  ity ' ' — Sufficiency  of  Allegation.  Language  is  only  a  vehicle  with 
which  to  convey  thought.  Held,  "decreased  earning  capacity"  was 
sufficiently  alleged  by  a  pleading  that  charged  that  plaintiff  (a) 
"will  continue  to  suffer  great  bodily  and  mental  anguish  during 
his  lifetime,"  (b)  "was  maimed,  bruised  and  wounded,"  (c)  *'is 
now  a  cripple,  not  having  any  use  of  his  left  leg,  and  his  right 
leg  is  weak  and  quickly  gives  out"  and  (d)  "is  suffering  from 
injuries  that  are  permanent." 

TBIAI<:     Verdict— Excessiveness— 914,000.     Verdict  of  $19,000  for 

12  personal  injuries,  reduced  by  trial  court  to  $14,000,  sustained. 
Plaintiff,  a  farmer,  was  20  years  of  age  when  injured,  and  then  had 
a  life  expectancy  of  41  years.  The  right  leg  was  fractured  and  dis- 
located.   The  left  leg  suffered  a  double  compound  fracture  of  the 
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tibia  and  fibula.  Some  of  the  bones  protruded  through  the  flesh. 
Heel  of  left  foot  was  bruised.  The  face  was  cut  and  bruised  in 
numerous  places — ^in  fact,  "bruises  all  over  the  body."  Condi- 
tion was  so  grave  that  no  attempt  was  made  to  reduce  the  fracture 
for  four  days.  Repeated  operations  and  wiring  of  the  bones  failed 
to  bring  about  a  union  of  the  broken  bones.  Severe  and  long-con- 
tinued infection,  resulted.  The  union  finally  obtained  was  imperfect. 
The  left  leg  is  permanently  stiff  and  crooked.  Great  physical  and 
mental  suffering  necessarily  resulted.  At  time  of  injury,  plaintiff 
was  managing  a  farm  of  680  acres  and  his  services  therefor  were 
worth  $1,000  per  year. 

Appeal  from  Franklin  District  Court, — C.  G.  Lee,  Judge. 

Friday,  December  17,  1915. 
Bbhearino  Denied  Tuesday,  May  2,  1916. 

Action  at  law  to  recover  damages  on  account  of  personal 
injury.  Verdict  and  judgment  for  plaintiff,  and  defendant 
appeals. — Affirmed.  • 

C.  H.  E,  Boardman,  W.  H.  Bremner  and  F.  M.  Miner,  for 
appellant. 

E.  P.  Andrews,  for  appellee. 

Weaver,  J. — On  March  2, 1913,  the  plaintiff,  a  young  man 
of  20  years  of  age,  loaded  a  car  of  cattle  at  Sheffield,  Iowa, 
for  shipment  over  defendant's  line  of  railway  to  Chicago, 
Illinois.  Plaintiff  accompanied  the  shipment,  taking  passage 
upon  the  caboose  or  way  car  attached  to  the  freight  train. 
Arriving  at  Steamboat  Bock,  a  station  upon  the  defendant's 
road  in  Hardin  County,  the  train  was  stopped  and  the  engine 
detached  therefrom  for  some  purpose,  leaving  the  train  stand- 
ing upon  the  main  line.  While  waiting  thus  for  the  return  of 
the  engine,  another  freight  train  following  upon  the  main 
track  came  from  the  north  at  a  high  rate  of  speed  and  crashed 
with  great  violence  into  the  rear  of  the  standing  train,  occa- 
sioning a  very  serious  wreck,  destroying  the  way  car,  killing 
two  of  its  occupants  and  inflicting  very  serious  injuries  upon 
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plaintiff.  After  alleging  these  matters,  the  petition  states  fur- 
ther that  plaintiff  was  cut,  maimed,  bruised  and  wounded 
about  the  head,  arms,  legs  and  body;  that  the  right  leg  was 
broken  at  or  near  the  ankle  joint ;  that  he  suffered  a  compound 
fracture  of  the  bones  of  the  left  leg;  that  one  of  his  fingers 
was  broken;  that  he  was  cut  about  the  head  and  scalp  and 
on  his  chin  and  cheeks;  was  bruised  on  his  arms  and  back, 
and  received  a  violent  shock  to  his  nervous  system,  causing 
him  to  suffer  great  physical  pain  and  mental  anguish,  which 
effect  will  continue  for  his  lifetime.  He  further  says  that  his 
injuries  are  permanent  and  have  made  him  a  cripple,  with- 
out having  any  use  of  his  left  leg,  while  the  right  leg  is  weak 
and  gives  out  after  a  few  hours'  use.  He  charges  that  the 
wreck  and  his  consequent  injuries  were  caused  by  the  negli- 
gence of  defendant  in  several  respects,  which,  for  reasons 
hereinafter  shown,  require  no  particular  statement.  Upon 
the  showing  thus  made,  he  demands  a  recovery  of  damages 
in  the  sum  of  $30,000.  * 

The  defendant,  answering,  admits  that  plaintiff  was 
injured  while  a  passenger  upon  its  train,  admits  that  such 
injury  was  occasioned  by  the  negligence  of  its  employes  and 
that  it  is  liable  to  the  plaintiff  for  damages  so  sustained,  but 
denies  that  his  injuries  are  as  serious  or  the  resulting  damages 
as  great  as  stated  in  the  petition.  In  an  amendment  filed  at 
the  time  of  the  trial,  defendant  "denies  that  plaintiff  was 
injured  in  the  manner,  nature  and  extent  claimed  in  the 
petition." 

From  this  statement  of  the  issues,  it  will  be  seen  that 
the  dispute  between  the  parties  turned  solely  upon  the  nature 
and  extent  of  plaintiff's  injuries,  and  the  amount  of  damages 
he  was  entitled  to  recover.  These  questions  having  been  sub- 
mitted to  the  jury  upon  the  evidence  and  the  charge  of  the 
court,  a  verdict  was  returned  assessing  the  damages  at 
$19,000.  Thereafter,  the  court,  holding  that  the  amount  was 
excessive,  gave  the  plaintiff  the  option  to  remit  $5,000  from 
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the  amount  of  the  verdict  and  accept  judgment  in  the  sum  of 
^14y000y  and,  this  condition  being  complied  with,  defendant's 
motion  for  new  trial  was  overruled  and  judgment  entered. 

We  have,  then,  to  consider  whether  the  record  shows  any 
reversible  error  necessitating  a  new  trial.  Appellant's  counsel 
at  the  outset  concede  that  they  find  it  difficult  to  designate 
''^individual  and  specific  errors"  which  one  may  say  influenced 
or  misled  the  jury  into  returning  a  large  verdict,  but  they 
attribute  such  result  rather  to  the  cumulative  effect  of  all  the 
mistakes  and  adverse  rulings  of  the  court  below.  Following 
as  well  as  we  can  the  specific  complaints  mentioned  in  the 
argument,  they  are  as  follows: 

I.  Plaintiff's  petition  as  drawn,  and  as  it  stood  at  the 
elose  of  the  evidence,  did  not  allege  in  so  many  words  that 
his  injuries  were  permanent,  and  he  was  then  allowed  to  amend 

his  petition  by  adding  such  allegation.    This 

1.  PzxAiHNo:  ruling  is  excepted  to  by  appellant  as  an  abuse 

conforming  Is-     of  discretion  by  the  trial  court.     There  are 

sues  to  facts  *' 

ucm^  court  ^    Sufficient  reasons  why  the  exception  cannot 

be  sustained.  In  the  first  place,  the  practice 
of  allowing  amendments  to  conform  the  issues  to  the  evidence 
is  one  for  which  there  is  not  only  statutory  authority,  but  the 
authority  of  a  large  and  familiar  line  of  precedents.  In  the 
next  place,  we  are  not  at  all  convinced  that  it  needed  any 
amendment  to  the  petition  to  permit  the  introduction  of  the 
evidence  or  to  allow  the  jury  to  find  the  injuries  permanent 
and  return  a  verdict  accordingly. 

II.  In  empaneling  the  jury,  one  H.  J.  Pals  was  called 
into  the  box,  who,  upon  his  examination,  stated  that  he  was 
a  neighbor  and  friend  of  plaintiff's,  and,  after  going  somewhat 

minutely  into  the  relations  between  plaintiff 

^'  te^^^verrui-  ^^^  jnror  and  into  his  present  feelings  and 

tof^uSe?ex'      opinions,  the  appellant  challenged  him  for 

Snptory  f  ^«ct  causc,  and,  the  challenge  being  overruled,  then 

challenged  him  peremptorily,  and  the  juror 
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did  not  sit  upon  the  trial.  Error  is  assigned  for  the  alleged 
reason  that  the  action  of  the  court  compelled  appellant  to 
use  his  last  peremptory  challenge  in  order  to  remove  the  juror 
from  the  panel. 

No  rule  of  the  kind  contended  for  has  ever  been  recog- 
nized by  this  court,  and  we  think  it  equally  unknown  to  courts 
in  general.  The  statute  provides  for  each  litigant  five  per- 
emptory challenges.  This  number  the  legislature  apparently 
deemed  sufiicient  to  protect  the  average  party  in  his  right  to 
an  impartial  jury;  for,  after  having  removed  all  jurors 
against  whom  he  can  show  cause  for  challenge,  he  is  still  per- 
mitted to  exercise  five  additional  challenges  without  cause, 
and  these  he  may  use  in  removing  any  of  the  twelve  first 
drawn  into  the  box,  or  in  removing  any  of  those  who  may  be 
called  in  later  to  fill  vacancies.  It  may  be  wise  strategy  for 
counsel  to  keep  one  of  his  challenges  in  reserve  as  long  as  he 
can,  because  of  the  possibility  that  a  juror  may  yet  be  dravm 
whom  he  regards  as  more  undesirable  than  any  of  those  in 
the  box,  and  the  reserved  challenge  may  be  useful  in  removing 
him;  but  this  is  a  matter  upon  which  each  party  must  take 
his  chances.  So,  also,  if  a  challenge  for  cause  which  ought 
to  be  sustained  is  erroneously  overruled,  there  is  no  prejudice 
to  the  challenger  if  he  still  has  the  opportunity  to  get  rid  of 
the  objectionable  juror  by  peremptory  challenge.  This  has 
so  often  been  held  by  the  courts  as  not  to  be  open  to  debate. 
It  follows  of  necessity  that,  where  the  party  has  the  oppor* 
tunity  to  exclude  the  juror  by  peremptory  challenge,  and  does 
in  fact  so  remove  him,  the  overruling  of  the  challenge  for  cause 
will  afford  no  ground  for  reversal  of  the  judgment  finally 
rendered.  See  State  v.  Foster,  136  Iowa  527,  and  cases  there 
cited.  The  case  before  us  is,  in  all  respects,  within  both  the 
spirit  and  the  letter  of  the  established  rule,  and  defendant 
is  without  legal  ground  for  complaint. 

Ill,  The  plaintiff  was  allowed  to  prove  the  manner, 
circumstances  and  incidents  of  the  wreck  in  which  he  was 
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injured.    In  so  doing,  photographs  of  the  wrecked  train  and 

its  surroundings  were  identified  and  put  in 
3.  PLBADiNo:ia.     evidence.     To  this,  defendant  has  excepted, 

sue.  proof  and 

variance :  ad-      for  the  reason  that  the  answer  admits  liability, 

mission  of  evi-  "^ ' 

teriai  auega"       ®°^  *^®  evidence  SO  admitted  has  no  tendency 
oiSSyaSmitted,    *<>  prove  the  nature  or  extent  of  plaintiff's 

injuries,  or  the  amount  of  compensation  to 
which  he  is  entitled. 

It  is  true  that  defendant's  answer,  as  originally  filed,  did 
admit  that,  **by  reason  of  the  lack  of  care  of  its  employes, 
plaintiff  was  injured  while  a  passenger  on  its  train  on 
March  4,  1913,  and  that  defendant  is  Eable  for  the  actual 
damages,"  but,  even  if  the  answer  had  been  left  wholly 
unchanged  by  subsequent  amendment,  we  are  of  the  opinion 
that  it  would  not  deprive  plaintiff  of  the  right  to  go,  to  a 
reasonable  extent,  into  the  details  of  his  injuries  and  the 
manner  and  circumstances  of  their  infliction.  The  admission 
made  in  the  answer,  it  must  be  observed,  is  by  no  means  as 
broad  as  the  charge  made  in  the  pleadings.  It  concedes  the 
defendant 's  negligence  and  that  defendant  is  liable  in  damages 
in  some  uncertain  or  indefinite  amount,  but  leaves  upon  plain- 
tiff the  burden  of  proving  every  other  element  of  his  case. 
He  claims  to  have  received  a  large  number  of  specifically 
mentioned  injuries  and  to  have  suffered  nervous  shock  and 
injury  of  a  grave  and  permanent  nature,  and  that  therefrom 
he  has  been  made  to  endure  great  bodily  pain  and  mental 
anguish.  None  of  these  things  were  admitted,  and  it  cannot 
be  doubted  that  plaintiff  was  entitled  to  offer  evidence  to  the 
jury  upon  all  these  matters.  Moreover,  for  the  purposes  of 
this  appeal,  we  must  further  look  to  the  issues  as  affected  by 
the  amendment  to  the  answer,  which  denies  that  * '  plaintiff  was 
injured  in  the  manner,  nature  and  extent  claimed"  by  him. 
This  denial  is  somewhat  ambiguous,  in  that  it  is  not  clear 
whether  the  words  **in  the  manner"  are  to  be  construed 
as  referring  to  the  manner  in  which  the  injuries  were  occa- 

Vol.  176Ta.— G 
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sioned,  or  the  manner  in  which  the  injuries  have  affected  the 
plaintiff's  physical  condition.  The  former  would  seem  to  be 
the  most  natural  construction,  though  defendant,  in  argument 
upon  this  appeal,  maintains  the  attitude  of  admitting  plain^ 
tiff's  claim  in  all  respects  except  the  extent  and  gravity  of  his 
injury  and  the  amount  of  his  damages.  At  the  very  best, 
the  admissions,  as  made  in  the  answer  as  amended,  are  so 
limited  by  its  denials  that  the  court  did  not  err  in  allowing 
plaintiff  to  prove  the  fact  as  to  his  injuries  and  to  the 
manner  in  which  they  were  received.  We  should  also  say  that, 
even  if  the  answer  should  be  treated  as  raising  no  issue  except 
the  extent  of  plaintiff's  injury  and  the  amount  of  his  recovery, 
we  see  no  reason  for  holding  that  proof  of  the  manner  and 
circumstances  of  such  injury  should  not  have  been  admitted. 
The  defendant  (as  it  had  the  right  to  do)  sought  to  minimize 
the  seriousness  of  plaintiff's  bruises  and  pounds.  On  the  other 
hand,  plaintiff  sought  to  show  (as  he  rightfully  might  do  if 
such  were  the  fact)  that  these  injuries  were  of  such  extensive 
and  grave  character  as  might  naturally  have  been  expected 
from  being  involved  in  a  wreck  characterized  by  great  violence 
and  by  the  crushing  of  the  car  in  which  he  wa»  entrapped. 
These  things  afford  circumstantial  evidence  bearing  upon  the 
probability  of  the  truth  of  the  matter  in  dispute.  Again, 
mental  shock  and  suffering  accompanying  the  injury  afford 
grounds  of  recovery,  and  this  cannot  be  adequately  presented 
to  or  appreciated  by  the  jury  except  by  showing  the  plaintiff's 
experience  at  the  time  and  place  of  the  accident. 

Particular  complaint  is  made  of  the  use  of  photographs 
offered  by  the  plaintiff.    In  the  first  place,  it  is  urged  that  the 
photographs  were  not  properly  identified  as  correct  repre- 
sentations, and,  in  the  second  place,  that  they 
4.  Evidence  :  pho-  should   have  been  excluded  on  the  ground 

tograjphs :  ad- 

miBsibiiity :  11-     assigned  by  defendant  for  the  exclusion  of  all 

lustration  in  o  ./ 

'  mon*y  °'^**^**^*'  evidence  bearing  upon  the  facts  and  circum- 
stances of  the  wreck  of  the  train.    As  to  the 
latter  objection,  what  we  have  already  said  in  this  paragraph 


May  ,1916]    Inobbretsen  v.  M.  &  St.  L.  B.  Co.  83 

sufficiently  indicates  the  reason  why  it  cannot  be  sustained. 
It  is  further  to  be  said  that  the  photographs  were  not  offered 
or  used  as  independent  or  original  evidence,  but  rather  as 
mere  illustrations  in  aid  of  oral  evidence  given  by  witnesses 
who  were  on  the  ground.  Whether  photographs  are  to  be 
admitted  or  excluded  is  a  question  very  largely,  if  not  entirely, 
in  the  discretion  of  the  court,  and  this  is  more  emphatically 
the  case  where,  as  we  have  said,  they  are  intended  to  perform 
the  office  of  an  illustration  or  diagram  in  aid  of  oral  or 
written  testimony,  rather  than  as  being,  in  themselves,  inde- 
pendent evidence.  Faivre  v.  Mcmderschied,  117  Iowa  724,  732 ; 
NoUe  V.  Chicago,  B.  I,  &  P.  B.  Co.,  165  Iowa  721,  and  cases 
there  cited.  See  also  Cubiage  v.  Toungerman,  155  Iowa  39,  49. 
As  to  the  sufficiency  of  the  identification,  we  see  no  ground 
for  valid  objection.  The  sufficiency  of  the  showing  was  a 
preliminary  question  for  the  court  to  pass  upon  when  the 

photographs  were  offered,  and  the  holding  will 
5.  ByiDBNCE:pho-   not  be  interfered  with  except  in  dear  case  of 

tocraphs :  iden- 

uflcationand      abuse  of  discretion.     Van  Hotiien  v.  Morse, 

accuracy :  auf-  ' 

ShowSk:?'  162  Mass.  414 ;  Jwmeson  v.  Weld,  93  Me.  345 ; 

Bolan  V.  MuttuU  B,  F.  L.  Assn,,  173  Mass. 
197 ;  Harris  v.  City  of  Ansonia,  73  Conn.  359 ;  Pritchard  v. 
Austin,  69  N.  H.  367 ;  Nolte  v.  Chicago,  B.  L  &  P.  B.  Co.,  supra. 
The  pictures  were  identified  both  by  the  persons  taking  them 
and  by  one  or  more  witnesses  present  at  the  time  they  were 
taken,  one  of  the  witnesses  having  also  seen  the  collision  take 
place.  The  artist  taking  the  pictures  says  they  are  photo- 
graphs taken  by  himself.  Another  who  was  present  says  he 
recognizes  the  photographs  shown  him  as  **  pictures  of  the 
wreck  mentioned."  It  is  true,  as  defendant  objects,  that  no 
witness  testifies  in  so  many  words  that  the  pictures  are  correct, 
nor  was  that  question  specifically  asked;  but  the  reasonable 
inference  from  the  language  employed  is  that  the  photographs 
fairly  represent  the  situation  as  the  witnesses  saw  it.  Alto- 
gether, while  the  identification  could  have  been  made  more  spe- 
cific, there  is  no  such  lack  of  evidence  upon  the  subject 
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that  we  can  say  that  the  court  abused  its  discretion  in  admit- 
ting the  photographs  in  evidence.  Some  weight,  we  think, 
should  also  be  allowed  to  the  matter  of  common  knowledge  that 
a  photograph  taken  in  the  usual  manner  produces  a  picture 
of  the  object  or  scene  to  which  the  camera  is  directed,  with 
sufficient  fidelity  to  materially  aid  the  court  or  jury  in  under- 
standing and  applying  the  testimony  of  witnesses  who  speak 
with  reference  thereto.  There  was  in  this  case  no  attempt 
to  show  that  the  photographs  were  not  in  fact  faithful 
pictures  of  the  scenes  so  illustrated. 

In  this  connection,  we  may  also  consider  defendant's  ob- 
jections to  the  skiagraphs  of  plaintiff's  injured  leg,  introduced 
in  evidence.  The  evidence  of  physicians  and  surgeons  tended 
to  show  that,  at  various  times  between  the  date  of  the  injury 
and  the  time  of  the  trial  below,  skiagraphs,  or  pictures  obtained 
by  the  so-called  X-ray  process,  of  the  plaintiff's  broken  legs 
were  taken,  and  these  were  identified  both  by  the  surgeon 
taking  them  and  by  other  surgeons  present  on  these  occasions. 
Some  of  the  later  pictures  were  from  plates  taken  with  the 
assistance  or  in  the  presence  of  the  surgeons  employed  by  and 
testifying  for  the  defendant.  One  of  the  surgeons  employed 
by  the  defendant,  one  who  treated  the  plaintiff  several  months, 
testified  to  having  himself  taken  several  skiagraphs  of  the 
broken  limbs  at  different  times  and  said  they  were  present  in 
court ;  but  the  record  does  not  seem  to  indicate  that  they  were 
put  in  evidence,  nor  do  defendant's  expert  witnesses,  or  any 
of  them,  deny  or  question  the  accuracy  of  the  skiagraphs 
offered  by  the  plaintiff.  The  objection  urged  by  counsel  is 
practically  the  nme  as  was  made  against  the  photographs 
of  the  wreck,  that  is,  that  there  is  no  sufficient  identification 
or  showing  that  they  are  correct  representations  of  the  plain- 
tiff's legs  at  the  time  they  were  taken.  In  one  sense  of  the 
word,  no  such  identification  is  possible.  A  skiagraph  is  a  pic- 
ture of  a  state  or  condition  of  things  which  is  not  visible  to 
the  naked  eye,  and  its  correctness  is,  at  best,  a  conclusion. 
Owing  to  its  novelty,  the  courts  were,  for  a  time,  somewhat 
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slow  to  admit  a  skiagraph  in  evidence  except  upon  quite 
minute  preliminary  proof  of  its  scientific  accuracy,  but  its 
use  has  become  so  common  and  the  general  correctness  of  its 
representations  has  been  so  fully  proved  by  investigation  that 
the  present  rule  as  to  photographs,  diagrams,  maps  and  other 
illustrative  evidence  is  now  very  generally  extended  to  pic- 
tures obtained  by  the  use  of  the  Rontgen  ray.  That  a  wide 
margin  of  discretion  in  reference  to  the  sufficiency  of  the 
preliminary  showing  is  reposed  in  the  trial  court  is  well 
illustrated  in  the  case  of  Kimball  v.  Northern  Electric  Co,, 
decided  by  the  California  court  in  113  Pacific  156.  There  the 
court,  considering  the  same  objection  that  is  here  made,  says : 

''While  it  would  have  been  better,  no  doubt,  to  have  intro- 
duced evidence  of  the  familiarity  of  the  physicians  with  the 
process  of  X-ray  photography  and  the  methods  employed  in 
preparing  these  particular  exhibits,  we  cannot  see  that  the 
omission  so  to  do  amounted  to  error  necessitating  the  reversal 
of  the  cause.  The  witnesses  were  qualified  surgeons.  It  is 
well  known  that  the  X-ray  is  almost  universally  understood 
and  used  by  surgeons  of  the  present  day  in  examining  injuries. 
Doubtless  the  court  required  less  preliminary  proof  from  such 
witnesses  than  would  have  been  exacted  from  laymen.  The 
surgeons  had  testified  without  objection  that  they  had  exam- 
ined the  injuries  themselves  by  the  use  of  the  X-ray  apparatus, 
and  this  testimony  in  itself  was  an  indication  that  they  were 
familiar  with  the  uses  of  the  Rontgen  rays.  When,  therefore, 
they  testified  to  taking  certain  X-ray  pictures,  or  rather  the 
making  of  plates,  the  court  doubtless  assumed  that  the  ordi- 
nary methods  of  those  familiar  with  such  matters  had  been 
followed.  .  .  .  But,  even  if  an  error  were  committed  in  the 
admission  of  the  testimony  .  .  .,  it  was  harmless,  for  it 
is  evident  that  the  condition  shown  by  the  photographs  did 
not  differ  from  the  circumstances  disclosed  by  the  testimony 
of  the  physicians  based  upon  their  own  observations.  A  pho- 
tograph is  used  like  any  other  chart,  for  illustrative  purposes." 

To  much  the  same  effect  are  Carlson  v.  Benton  (Neb.), 
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92  N.  W.  600,  and  Prescott  &  N.  W.  R.  Co.  v.  Franks  (Ark.), 
163  S.  W.  180.  That  pictures  of  this  kind  are  admitted  in 
evidence  as  illustrative  rather  than  as  independent  evidence, 
see  also  Smith  v.  Orant,  29  Chicago  Legal  News  145.  The 
record  in  this  case  satisfactorily  shows  the  competent  character 
of  the  skiagraphs,  and  the  assignment  of  error  thereon  is  not 
sustained. 

v.  Several  witnesses,  the  nurse  and  members  of  plain- 
tiff's family,  testified  to  the  condition  of  the  plaintiff  while 
in  the  hospital,  and,  over  the  objection  of  defendant,  were 

permitted  to  say,  after  describing  his  battered 
6.  bvidbncb:  re*     and  broken  condition,  that  he  expressed  the 

lOI 

f 

ifr 


fM^lute'S"^"      ^'^^^  ''ihdX  he  might  have  gone  with  the  other 
SSSiST''*^      two;*'  "that  he  might  not  be  left  to  suffer 


what  he  did  and  was  afraid  he  would  lose  his 
limbs  if  he  did  get  well;**  ''didn't  think  he  could  get  well 
and  that  it  would  have  been  better  had  he  died  with  the  rest.*' 
This  evidence  is  said  to  be  clearly  incompetent,  and  that  its 
only  purpose  was  to  excite  prejudice  against  defendant  in  the 
minds  of  the  jurors. 

We  are  of  the  view  that  the  testimony  was  competent  for 
its  bearing  upon  the  question  of  the  plaintiff's  alleged  mental 
suffering.  It  would  be  only  natural  that  a  person  suffering 
the  effects  of  great  bodily  injuries  and  facing  the  possibility 
of  death,  or  of  life  in  a  badly  crippled  condition,  should  suffer 
extreme  mental  depression,  and  we  see  no  reason  why  the 
expression  of  that  feeling  in  words  spoken  while  yet  racked 
by  physical  pain,  and  before  there  is  reason  to  believe  that 
he  is  malingering  or  is  manufacturing  evidence  by  which  to 
enhance  his  claim  for  damages,  should  not  be  admissible 
equally  with  his  expressions  of  present  physical  pain,  the 
admissibility  of  which  is  not  open  to  doubt.  Keyes  v.  City  of 
Cedar  Falls,  107  Iowa  509 ;  Battis  v.  Chicago,  R.  I.  &  P.  R,  Co., 
124  Iowa  623,  624;  Y eager  v.  Incorporated  Town  of  Spirit 
Lake,  115  Iowa  593,  596;  Bnffey  v.  Consolidated  Block  Coal 
Co.,  147  Iowa  225,  230. 
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VI.  Dr.  Collins,  who  treated  the  plaintiff  after  he  left 
the  hospital,  testified  to  the  condition  in  which  he  found  his 
patient  and  the  history  of  the  case  thence  to  the  time  of  the 

trial,  and  was  then  asked  to  state  to  the  jury 

7.  ESvidbncb: 

opinion  evi-        **in  what  way  the  present  condition  of  the 

dence :  perina- 

i^cy  of  injure  leg  will  affect  its  permanent  use.  *  *  The  objec- 
tion was  overruled,  and  the  witness  said: 

**It  will  never  be  a  good  leg.  He  will  never  be  able  to 
walk  normally.  What  I  mean  is  he  will  never  have  good  use 
of  it — ^a  stiff  leg.  The  muscles  themselves  are  not  toned  up 
as  they  ought  to  be.  They  are  all  glutiny,  stuck  together, 
adhesions,  in  other  words  it  is  a  fibrous  union." 

Very  clearly,  the  objection  that  this  is  an  invasion  of  the 
province  of  the  jury  is  not  well  taken.  See  Mcunton  v.  Stevens, 
170  Iowa  495,  508.  If  plaintiff's  leg  had  been  amputated,  or 
if  he  was  crippled  in  some  other  manner  which  made  it  per- 
fectly plain  to  the  eyes  of  the  jury  that  the  disability  was 
permanent,  it  would  need  no  testimony,  expert  or  otherwise, 
to  prove  that  fact.  But  there  was  no  amputation;  and 
although  it  may  have  been  plain  to  the  ordinary  observer  that 
he  was  still,  to  a  greater  or  less  degree,  physically  crippled, 
its  continuance,  whether  likely  to  be  for  life* or  for  a  period 
of  years  or  months,  was  a  question  for  expert  opinion,  and  the 
testimony  of  Dr.  Collins  was,  therefore,  both  material  and 
competent.    Vohs  v.  SharthiU,  130  Iowa  538,  542. 

Other  physicians  were  asked  as  to  the  probable  effect 
upon  a  person  caught  in  a  car  in  the  manner  described  by 
plaintiff,  seeing  the  oncoming  train  about  to  collide  with  the 

car  and  being  unable  to  escape,  and  being  then 
opinion  evi-        involved  in  the  crash,  resulting  m  great  bodily 

dence :  nervous 

shock :  expert      injury.    The  answer  thus  elicited  was,  in  sub- 
opinion. 

stance,  that  a  person  passing  through  that 
experience  would  probably  sustain  a  great  nervous  shock. 
The  objection  to  this  testimony  is  of  the  same  character  as 
that  which  counsel  raise  to  the  testimony  of  Dr.  Collins,  and 
for  like  reasons  we  hold  that  the  objection  was  properly 
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overruled.  The  petition  alleges  nervous  shock,  as  well  as 
other  injuries;  and,  as  that  allegation  is  not  admitted,  this 
evidence  has  a  legitimate  bearing  on  the  issue  so  presented. 
VII.  The  court,  speaking  of  the  measure  of  damages, 
said  to  the  jury:  "It  was  such  sum  as  in  your  fair  and 
impartial  judgment,  it  is  shown,  by  a  preponderance  of  the 

evidence,   will  fairly  and  fully  compensate 
'  measure  of:  in-   him,  in  dollars  and  cents,  for  the  injuries 

juries  to  per- 
son :  "present      resulting  to  his  person,  and  for  the  physical 

strucuon :  auf •    and  mental  pain  and  suffering  endured  by 

him,  if  any,  and  for  such  pain  and  suffering  as 
it  is  reasonably  certain  will  be  endured  by  him  in  the  future, 
if  any,  resulting  therefrom.  In  considering  injuries  to  the 
person,  you  should  consider  whether  or  not  such  injuries  are 
permanent  or  otherwise  and  the  effect,  if  any,  they  have  had 
upon  his  earning  capacity  since  reaching  his  majority,  and 
whether  it  is  reasonably  certain  the  same  will  have  any 
effect  upon  his  earning  capacity  since  reaching  his  majority, 
and  whether  it  is  reasonably  certain  the  same  will  have  any 
effect  upon  his  earning  capacity  in  the  future  and  if  so  to 
what  extent,  and  you  will  also  consider  the  inconvenience,  if 
any,  which  has  resulted  therefrom  or  which  it  is  reasonably 
certain  will  result  therefrom  in  the  future.'' 

The  defendant  requested  the  court  to  give  certain  other 
instructions  bearing  upon  the  issues  being  tried,  but  did  not 
request  any  other  or  additional  instruction  upon  the  measure 
of  damages.  It  did,  however,  file  an  objection  to  the  instruc- 
tion so  given,  on  the  ground,  among  other  things,  that  the 
jury  was  not  limited  in  assessing  the  damages  to  the  present 
value  of  the  sum  so  found,  and  we  are  asked  to  reverse  the 
judgment  because  of  the  alleged  error  in  failing  so  to  charge. 
The  instruction  in  the  form  given  does  not  inhibit  or 
negative  a  computation  of  damages  on  the  basis  of  present 
worth,  and  we  cannot  assume  that  the  jury  did  not,  in  fact, 
so  reach  its  determination.  Such,  indeed,  would  naturally  be 
the  course  of  intelligent  jurors  in  estimating  a  sum  which 
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would  ''fully  and  fairly  compensate"  the  plaintiff  for  the 
wrong  done  him.  As  was  well  said  in  the  Oreenway  case, 
speaking  of  an  instruction  like  the  one  given  in  this  case, 
^'It  may  well  be  assumed  that  the  jurors  appreciated  without 
explicit  explanation  that  they  were  to  estimate  the  present 
Talue  of  future  earnings  lost  to  the  injured  person." 

Being  correct  then,  as  far  as  it  goes,  it  was  incumbent 
upon  defendant,  if  it  wished  a  more  explicit  statement,  to 
request  an  instruction  in  accordance  with  its  theory  of  the  law. 

In  its  requests  for  instructions,  nothing  of  this 

10.  tbiai.:  In-         kind  IS  asked,  and  we  think  that  defendant  is 

structions :  cor*  ' 

expilcSt^'S^      ^^*  ^^  position  to  insist  that  the  court  should 
fionSf  waiver.    ^*^ve  charged  the  jury  otherwise  than  it  did 

on  this  subject.  The  taking  of  an  exception 
to  an  instruction  was  not,  in  our  judgment,  the  equivalent  of 
a  request  to  the  court  to  give  a  specific  instruction  which  the 
party  believed  stated  the  better  rule  of  law.  Oreenway  v. 
Taylor  County,  144  Iowa  332,  341 ;  Clark  v.  City  of  Cedar 
Bapids,  129  Iowa  358,  362 ;  Breen  v.  Iowa  Cent.  B.  Co,,  159 
Iowa  537;  Woodworth  v.  Iowa  Cent.  B.  Co.,  170  Iowa  697. 
VIII.  As  will  be  noted  from  the  instruction  above  quoted, 
the  court  permitted  the  jury  to  consider,  in  estimating  plain- 
tiff's damage,  the  extent,  if  any,  to  which  his  earning  capacity 

had  been  impaired  by  his  injury  from  the 

11.  DAMAGBs:         time  he  reached  his  majority,  and  whether  it 

pleading :  per- 

^ecreSed'^'     had  been  shown  with  reasonable  certainty  that 
1^?' Buf^?*^"  ^^®  earning  capacity  in  the  future  had  been 
«wgrof  aUega-  g^  impaired.    Counsel  except  to  the  instruc- 
tion at  this  point,  because,  as  they  insist,  the 
petition  makes  no  claim  for  decreased  earning  capacity  in  the 
future,  and  because  damages  of  that  nature  are  remote  and 
speculative.     This  objection  counsel  reinforce  by  the  state- 
ment that,  at  the  time  of  the  trial,  plaintiff  was  yet  a  minor. 
The  record  does  not  bear  out  the  exception.    It  appears,  in 
the  abstract  prepared  by  appellant,  that  plaintiff  had  ar- 
rived at  his  majority  after  the  suit  was  brought,  but  before 


90  Ingebbetsen  v.  M.  &  St.  L.  B.  Gk).    [176  Iowa 

the  trial.  In  the  next  place,  the  petition  specifically  alleges 
plaintiff's  d^reased  earning  capacity  when  it  states  that  he 
'^will  continue  to  suffer  great  bodily  pain  and  mental  anguish 
during  his  lifetime;"  that  he  was  ''maimed,  wounded  and 
bruised;"  that  he  ''is  now  a  cripple,  not  having  any  use  of 
his  left  leg  and  his  right  leg  is  weak  and  givea  out  after  being- 
used  a  few  hours;"  that  "the  injuries  set  out  in  the  petition 
and  amendment  are  permanent ;  and  that  he  will  be  a  cripple 
during  his  lifetime,  incapacitated  from  pursuing  his  avocation 
of  farming  or  any  avocation  requiring  him  to  be  on  his  feet 
or  to  use  his  legs,  and  that  such  inability  is  permanent." 
True,  there  is  no  assertion,  in  so  many  words,  of  "decreased 
earning  capacity;"  but,  had  he  made  use  of  such  words,  it 
would  have  been  a  mere  repetition  in  another  form  of  what 
he  had  already  said,  and  would  have  added  nothing  to  the 
meaning  or  effect  of  the  pleading  as  it  reads.  The  mere  state- 
ment of  the  pleadings  demonstrates  the  unsoundness  of  the 
objection  and  obviates  the  necessity  of  further  discussion 
thereof. 

IX.  The  final  insistence  of  appellant  is  that  the  verdict 
is  excessive.  The  statement  of  counsel  that  the  question  here 
raised  is  whether  the  plaintiff  "can  recover  $14,000  for  a 

,„  ^  stiff  ankle — 50  per  cent,  efficient,"  is  neither 

12.  TBiAL:vei>  ^  ' 

fvenees  ^^**"      accurate  nor  fair.     The  evidence  offered  by 
$14,000.  plaintiff  is  without  substantial  contradiction, 

except,  perhaps,  in  the  varying  opinions  of  the  expert  wit- 
nesses concerning  his  probable  future  physical  condition.  The 
physician  first  reaching  the  plaintiff  at  or  near  the  scene  of 
the  wreck  describes  his  condition  at  that  time  as  follows : 

"I  saw  the  plaintiff  in  this  case  about  the  time  he  was 
injured;  I  should  think  within  15  or  20  minutes,  possibly, 
after  his  injury.  He  had  been  removed  to  the  house,  about 
a  block  from  where  the  accident  took  place,  and  there  was  a 
Pott's  fracture  with  a  complete  dislocation  of  the  right  leg, 
and  the  left  leg  there  was  a  double  compound  fracture  of  the 
'tibia  and  fibula,  near  the  junction  of  the  lower  third,  and 
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heel  of  the  left  foot  was  bruised,  and  on  his  face  there  was 
signs,  dirt  ground  in,  in  fact  all  over  the  face,  the  chin  was 
cut  and  there  was  a  cut  on  the  forehead,  just  back  of  the 
hair,  the  hair  had  to  be  shaven  off  in  order  to  dress  it.  His 
face  was  bruised  and  there  were  bruises  all  over  his  body, 
blood  all  over  his  face  from  this  cut  on  the  head  and  chin, 
as  I  remember.  As  to  whether  any  of  the  broken  bones  had 
protruded  through  the  flesh,  that  was  the  compound  fracture 
on  the  left  leg,  the  bones  had  been  through  the  flesh,  of  course, 
when  I  saw  it  they  had  lifted  him  up  and  they  had  pulled 
back  into  the  flesh,  you  could  see  the  edge  of  the  bones  stick- 
ing up  right  at  the  edge  of  the  fracture.'' 

The  injured  man  was  removed  at  once  to  the  hospital  at 
Eldora  kept  by  the  defendant's  local  surgeon,  who,  as  a  witness 
for  the  defense,  says  that  plaintiff  was  then  suffering  from 
shock,  that  his  wounds  and  injuries  had  been  partly  cleaned 
and  dressed,  and  that  proper  care  and  attention  were  promptly 
given.  For  reasons  which  he  deemed  to  require  it,  no  attempt 
was  made  to  reduce  the  compound  fracture  of  the  left  leg 
until  March  8th,  four  days  later,  when,  with  the  assistance 
of  two  other  doctors,  he  attempted  to  get  the  bones  in  proper 
position ;  but  the  attempt  was  unsuccessful,  for  reasons  which 
he  states  as  follows : 

"There  was  an  injury  and  cut  on  the  heel  directly 
through  almost  the  center  of  the  heel  on  the  lame  foot,  cut 
it  right  down  here,  and  made  it  impossible  for  the  porous 
splint  on  the  back  of  the  limb,  it  was  impossible  to  put  it  on ; 
for  a  splint  of  that  character  becomes  very  hardened  and  too 
much  pressure  on  the  heel.  Then  the  combined  fracture 
occurred  about  three  inches  above  the  ankle  joint,  so  that 
distance  of  three  inches  did  not  give  us  sufficient  space  to  put 
on  the  ordinary  adhesive  plaster  to  make  any  extension  so  that 
when  we  reduced  the  fracture  and  got  it  directly  in  appo- 
sition, which  we  could  hardly  tell  because  the  wound  was  open. 
We  found  after  24  hours  that  the  muscles  of  the  leg  had  con- 
tracted so  as  to  draw  that  fracture  back;  in  other  words  it 
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was  almost  where  it  was  in  the  first  place.  The  company's 
surgeon  was  notified  of  the  condition  of  the  fracture  so  he 
came  up  on  the  12th  of  March,  and  we  took  a  second  skia- 
graph, after  Dr.  J.  W.  and  Dr.  Willard  Caldwell  and  myself 
attempted  to  reduce  the  fracture,  we  took  a  second  skiagraph. 
Then  on  March  12th  Dr.  Nichols  came  in  response  to  our  call 
and  the  four  of  us,  Dr.  J.  W.  and  Dr.  Willard  Caldwell,  Dr. 
Nichols  and  myself,  then  placed  him  under  ether  and  made 
an  attempt  to  reduce  the  fracture  and  hold  it  in  proper  posi- 
tion. I  spoke  of  the  two  Dr.  Caldwells,  I  referred  to  the  doc- 
tor that  was  here  on  the  witness  stand — he  is  the  younger 
doctor — ^and  his  father.  I  used  the  term  apposition;  that 
means  holding  the  bones  in  exactly  the  position  they  should 
be  in,  end  to  end  would  be  proper  position.  After  Dr.  Nichols 
got  up  there,  with  me  and  Dr.  Nichols  and  all  the  other  doc- 
tors, then  we  made  a  second  attempt  to  adjust  the  fracture 
and  hold  it  in  apposition.  Then  after  we  attempted  to  treat 
it  in  this  way,  the  next  thing  done  was  that  on  March  18th 
we  took  another  skiagraph  and  found  that  the  bones  had 
pulled  out  of  place  again,  and  on  March  19th  Dr.  J.  W.  Cald- 
well and  the  younger  Dr.  Caldwell  and  myself  made  the  third 
attempt  to  pull  the  bones  in  proper  position  and  to  hold  them 
there,  we  then  put  on  a  different  method  of  extension,  a 
method  that  is  commonly  used  and  accepted  for  that  purpose 
with  an  attempt  then  to  contract  or  hold  the  bones  down  in 
their  proper  place.  That  did  not  hold  them.  Then  on  March 
24th  we  took  another  skiagraph  and  it  still  showed  there  was 
not  sufiicient  power  on  the  apparatus  we  used  to  hold  the 
bones  down;  then  I  notified  Dr.  Nichols  again  and  he  came 
up  there  and  Dr.  Nichols  and  myself  and  the  younger  Dr. 
Caldwell  then  wired  those  bones  together.  I  say  we  wired 
them  together.  I  mean  by  that — ^there  are  several  ways  we 
have  to  repair  in  relation  to  these  bones,  that  is  the  Lane's 
plate,  the  use  of  ordinary  spikes,  and  the  wiring.  "We  then 
chiseled  off  a  piece  of  the  shin  bone  about  two  or  three  inches.'^ 
Thereafter,  says  the  doctor: 
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*  *  In  spite  of  our  eare  infection  occurred.  Prom  that  time 
there  was  sloughing,  little  pus  pockets  would  form  and  make 
their  appearance  and  we  r/ould  have  to  open  and  drain  them. 
...  He  got  better  very  slowly,  the  healing  of  the  bones 
went  on  very  well  until  the  latter  part  of  June — he  had  a 
very  fair  union  at  that  time.  About  this  time  the  leg  was 
put  into  a  plaster  cast  having  openings  or  windows  through 
which  to  treat  the  open  sores.  On  July  3d  plaintiff  was 
allowed  to  go  home.  Prom  the  time  of  his  injury  he  was 
unable  to  sit  in  a  chair  until  the  first  of  May.  When  he  went 
home  he  was  able  to  sit  up  and  to  bear  his  weight  on  the 
right  leg." 

After  leaving  the  hospital,  he  was  treated  by  Dr.  Collins, 
a  ph3rsician  nearer  his  home.  This  physician  testifies  that 
plaintiff  came  to  him  on  the  day  following  his  last  visit  to 
the  hospital;  the  foot  was  very  badly  swollen  and  paining 
him,  and  the  holes  were  discharging  pus.  Witness  took  off 
the  plaster  cast  and  found  **the  thing  loose,  had  not  been 
united,  had  been  wired  with  wires.  He  could  move  the  limb 
but  there  was  not  any  union  between  the  bones  to  speak  of." 
With  the  assistance  of  another  doctor,  the  leg  was  dressed 
and  put  in  splints.  A  month  later,  another  examination 
showed  the  wires  still  there  and  loose,  then  the  witness 
returned  with  plaintiff  to  the  hospital,  where  the  wires  were 
taken  out.  Thereafter,  the  witness  says  he  dressed  the  leg 
every  day  or  two,  but  that,  when  the  opening  would  get 
nearly  healed  up,  it  would  fill  up  again.  In  these  treatments, 
several  pieces  of  bone  were  taken  out,  and  another  piece  of 
wire  was  discovered  and  removed.  There  was  infection.  At 
the  time  of  the  trial,  plaintiff  was  still  unable  to  use  his  leg ; 
the  wound  therein  was  still  unhealed ;  and,  according  to  the 
witness,  the  bones  are  not  in  correct  position  with  reference 
to  each  other ;  the  leg  ia  crooked  and  the  joint  has  not  cor- 
rect articulation;  and,  in  the  opinion  of  the  physician,  he  can 
never  regain  the  normal  use  of  the  limb.  This  opinion  is 
corroborated  by  other  physicians   who  examined  the   case. 
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From  the  testimony  of  plaintiff  himself,  as  well  as  of  the 
nurses  and  members  of  his  family  who  attended  him,  it  is 
very  clearly  shown  that  he  suffered  great  pain  both  of  body 
and  mind,  and  the  evidence  is  sufficient  to  sustain  a  finding 
that  the  injuries  received  by  him  are  in  many  respects  per- 
manent. When  injured,  plaintiff  was  a  young  man  just  arriv- 
ing at  his  majority.  He  was  a  farmer's  son,  with  the  education 
usually  acquired  in  the  common  school,  and  he  expected  to 
remain  a  farmer.  His  mother  owned  about  1,300  acres  of 
land,  of  which  plaintiff  was  managing  or  operating  680  acres, 
upon  which  was  a  large  amount  of  live  stock  and  other  per- 
sonal property,  and  there  is  evidence  tending  to  show  that 
his  services  in  that  capacity  were  worth  $1,000  per  year.  His 
expectancy  of  life,  as  shown  by  the  tables  in  evidence,  was 
about  41  years.  It  is  very  evident  that,  if  plaintiff  is  entitled 
to  recover  anything,  and  it  is  admitted  that  he  is,  the  injury 
and  loss  for  which  he  is  to  be  compensated  are  very  much 
more  than  a  ** partially  stiffened  ankle.'*  The  jury  could 
very  properly  find  that  his  efficiency  and  capacity  for  earning 
money  and  for  performing  the  duties  of  the  life,  occupation 
and  station  in  which  he  had  been  bom  and  reared  were  very 
materially  and  permanently  impaired;  that  he  had  suffered 
extreme  bodily  pain  and  agony  through  a  period  of  many 
months;  and  that  such  handicap  to  usefulness  and  peace  of 
mind  was  quite  certain  to  extend  far  into  the  future,  if  not 
to  the  end  of  his  life.  The  trial  court  reduced  thie  damages 
assessed,  by  the  sum  of  $5,000,  and  in  so  doing  went  as  far 
in  that  direction  as  was  reasonably  justified  by  the  record. 
At  least,  the  verdict,  as  so  modified  and  as  it  passed  the 
scrutiny  and  revision  of  the  trial  court,  which  had  the  plaintiff 
and  the  witnesses  before  it,  is  not  so  extravagant  that  we  are 
at  liberty  to  interfere  with  it. 

There  is  no  error  shown  calling  for  a  reversal  of  the 
judgment  entered  below  and  it  is — Affirmed. 

Evans,  C.  J.,  Deemer  and  Preston,  JJ.,  concur. 
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State  of  Iowa,  Appellee,  v.  H.  A.  A.  Edmund,  Appellant. 

CRIMINAL  LAW:     Appeal— -Bccoid — ^TnwnfWfilmicy.     Alleged   error 

1  in  overruling  a  motion  for  directed  verdict  and  in  the  giving  of 
instructions  will  be  disregarded  when  the  record  on  appeal  fails  to 
show  (a)  that  any  such  motion  was  ever  made  and  (b)  that  any 

'  exceptions  were  ever  taken  to  the  instructions.    A  general  omnibus 
exception  to  the  instructions  as  a  whole  is  insufficient. 

CSIMIKAL  LAW:     Tzlal-—In8tnictioiis— Stating  Substance  of  Stat- 

2  nte.  An  instruction  in  a  criminal  case  which  states  the  substance 
of  the  statute  under  which  accused  is  being  prosecuted  is  unob> 
jectionable.    So'held  under  the  Medical  Practitioners'  Act. 

Appeal  from  Story  District  Court, — H.  E.  Fry,  Judge. 

Tuesday,  May  2,  1916. 

Defendant  was  convicted  of  illegally  practicing  the 
healing  art  without  a  license,  and  appeals. — Affirmed. 

Sol.  L.  Long  and  C  H.  Pasley,  for  appellant. 

George  Cosson,  Attorney  General,  John  Fletcher,  Assist- 
ant Attorney  General,  and  F.  E.  Hansen,  for  appellee. 

Deemer,  J. — Defendant  is  what  is  called  a  *  *  chiropractor, ' ' 
and,  upon  trial  to  a  jury,  he  was  convicted  of  assuming  the 
duties  of  a  physician  and  of  treating  persons  afflicted  with 

disease,  without  having  a  license  from  the 
'  aSeai^^BcoM:   State  Board  of  Medical  Examiners.     In  the 

brief  filed  for  him,  it  is  claimed  that  the  court 
erred  in  overruling  his  motion  for  a  directed  verdict,  and  in 
its  instructions  to  the  jury. 

The  record  does  not  show  that  any  motion,  either  for  a 
directed  verdict  or  for  a  new  trial,  was  ever  filed,  and  it  does 
not  appear  that  any  exceptions  were  taken  to  the  instructions, 
as  the  law  requires.    A  general  exception  appears  to  be  noted 
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to  the  instructions  as  a  whole,  in  these  words :"  To  all  of  which 
defendant  duly  excepted."  Some  rulings  on  the  admission 
and  rejection  of  testimony  were  excepted  to,  but  none  of  these 
are  challenged  in  the  briefs. 

The  argument  proceeds  upon  the  theory  that  no  convic- 
tion should  have  been  had,  because  it  was  not  shown  that  any 
of  the  patients  whom  defendant  treated  were  afflicted  with  a 

disease.  Instruction  No.  4,  given  by  the  trial 
Instructions :  *  court,  is  Complained  of  in  argument ;  but,  as 
stance  of  Stat-     it  merely  states  the  substance  of  our  Medical 

ute.  "^ 

Practice  Act,  there  is  no  merit  in  the  com- 
plaint, even  if  it  had  been  properly  excepted  to.  The  record 
is  not  such  as  to  present  any  question  for  review ;  and,  had  it 
been,  we  discover  no  error. 

The  judgment  must  therefore  be,  and  it  is — Affirmed. 

Evans,  C.  J.,  Weaver  and  Preston,  JJ.,  concur. 


August  Dobbebstein,  Appellee,  v.  Emmet  Countt,  Bella 

Nasbt  et  al.,  Appellants. 

NEW  TBIAL:     Newly  Discovered  Evidence — ^Mistake  of  Witness. 

1  Newly  discovered  and  uncontradicted  evidence  fairly  demonstrating 
that,  on  a  former  trial  of  a  cause  (in  which  the  evidence  was  at 
least  quite  evenly  balanced),  a  material  witness  was  mistaken  in 
his  testimony,  demands  the  reopening  of  the  cause  for  a  new  trials 
the  petitioner  for  new  trial  having  been  diligent  in  discovering^ 
such  new  evidence.     (Sec.  4091,  Code,  1897.) 

NEW  TBIAL:    Newly  Discovered  Evidence — ^Impeaclunent  of  Wit- 

2  ness — ^Demonstrating  Mistake.  In  an  application  for  ^  new  trial, 
there  is  a  marked  distinction  between  newly  discovered  evidence 
which  could  only  work  the  impeachment  of  the  character  or  credi- 
bility of  a  witness,  and  evidence  which  demonstrates  that  such 
witness  was  mintaken  in  his  former  testimony.  The  latter  is  none 
the  less  grounds  for  new  trial  because  it  may,  in  a  sense,  impeach 
the  witness. 

NEW  TBIAIi:    Newly  Discovered  Evidence— Ck>ndnslvene88  of  Por- 
8   mer  Plndlng»— Non-Apidicablllty  of  Prlndide.   The  principle  that 
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the  findings  of  a  court  or  jury  in  the  trial  of  a  cause  are  con- 
elusive,  until  set  aside,  cannot  possibly  have  any  application  or 
bearing  on  a  petition  for  new  trial,  under  Sec.  4091,  Code,  1897. 

APPEAL  ANB  EBBOB:    Beview— Scope  and  Extent— New  Trial-- 

4  Newly  Discovered  Evidence— Pindings  of  Trial  Oonrt— Law  and 
Pftct  Distlngoished.  If,  in  the  trial  of  an  application  for  a  new 
trial  under  Sec.  4091,  Code,  1897,  there  be  conflict  in  the  evidence 
with  reference  to  the  grounds  upon  which  a  new  trial  is  asked,  the 
findings  of  the  trial  court  will  be  treated  as  a  jury  verdict — that 
is,'  conclusive  on  appeal.  But,  if  there  be  no  conflict  in  such  evi- 
dence, then  the  sufiiciency  thereof  as  a  basis  for  new  trial  becomes 
a  question  of  law,  and  reviewable  on  appeal  as  any  other  question 
of  law. 

NEW  TBIAL:    Newly  Diacovered  Evidence— Discretion  of  Cknirt— 

5  Granting  and  Befujdng  New  Trial  Distlngnifllied.  The  ruling  of 
the  court  upon  an  application  for  new  trial  is  largely  a  matter  of 
discretion,  but  this  is  more  broadly  true  where  a  new  trial  has 
been  granted  than  where  it  has  been  refused. 

NEW    TBIAL:      Newly   Diecovered    Evidence— When    New    Tlial 

6  Granted.  A  new  trial  (due  diligence  being  shown)  should  be 
granted  under  Sec.  4091,  Code,  1897,  if  the  newly  discovered  evi- 
dence is  material  and  presents  a  controversy  or  issue  of  fact  upon 
which  the  jury  might  reasonably  adopt  either  view. 

Appeal  from  Emmet  District  Court. — D.  F.  Coyle,  Judge. 

Tuesday,  January  11,  1916. 
Rehearing  Denied  Thursday,  May  4,  1916. 

AcnoN  to  establish  disputed  comers  and  boundary  lines. 
There  was  a  judgment  for  plaintiff,  and  within  a  year  there- 
after, the  defendants  filed  a  petition  for  new  trial,  which  was 
denied,  and  defendants  appeal.  The  facts,  so  far  as  they  are 
material  upon  this  appeal,  are  stated  in  the  opinion. — Reversed 
and  Reminded. 

Francis  <j&  Owen,  Byron  M,  Coon,  and  Morse  &  Kennedy, 
for  appellants. 

C.  TT.  Crim  and  Marling  dk  Marling,  for  appellee. 
V0L.17CIA.— 7 
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Weaver,  J. — The  principal  comer  over  which  this  liti- 
gation has  arisen  is  the  common  comer  of  Sections  7,  8, 17  and 
18,  Township  100,  Range  34,  in  Emmet  County.  PlaintifF 
owns  the  north  half  of  Section  18,  and  the  defendants  (except 
Emmet  County)  own,  respectively,  other  tracts  of  land  afFected 
in  some  degree  by  the  location  of  that  comer.  The  county  is 
made  a  party  because  of  the  fact  that  a  public  road  is  laid 
east  and  west  along  the  line  between  Sections  7  and  18,  and 
another  road  is  also  laid  north  and  south  between  Sections  18 
and  17.  On  the  petition  of  plaintiff,  a  commissioner  was 
appointed  to  make  a  survey,  locate  the  corner  and  report  his 
findings  to  the  court.  The  defendants  appeared  to  the  pro- 
ceeding, denied  the  plaintiff's  claim  that  the  comer  was  located 
elsewhere  than  at  the  point  indicated  by  the  present  occupa- 
tion and  use  of  the  lands  at  that  point,  and  alleged  that  the 
comers  and  lines  as  claimed  by  them  had  been  recognized  and 
acquiesced  in  by  all  the  adjacent  owners  for  more  than  10 
years.  The  commissioner  made  the  survey  and  heard  evi- 
dence as  to  the  location  of  the  ancient  monuments,  as  well 
as  of  facts  bearing  upon  the  question  of  acquiescence,  and 
reported  to  the  court  in  substance  that,  while  a  present  survey 
retracing  the  lines  according  to  the  government  field  notes 
from  other  acknowledged  corners  would  indicate  the  true 
original  location  of  the  disputed  common  comer  to  be  north 
and  east  of  the  spot  claimed  by  the  defendants,  yet  such  spot 
had  been  acquiesced  in  by  all  the  owners  of  land  affected  by 
such  location  as  the  true  comer,  and  that  such  owners  had 
adjusted  their  lines,  fences  and  improvements  with  reference 
thereto  for  more  than  15  years,  and  such  practical  location 
should  be  considered  established  by  acquiescence,  without 
regard  to  the  variations  therefrom  which  might  be  developed 
by  a  strict  technical  survey,  according  to  such  data  of  the 
original  measurements  as  are  now  obtainable.  Exceptions 
being  taken  to  this  report,  a  trial  thereon  was  had  to  the 
court,  which  disapproved  the  finding  of  the  commissioner  that 
the  comer  and  lines  had  been  established  by  acquiescence. 
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and  ordered  that  the  comer  be  established  at  the  point  men- 
tioned by  the  commissioner,  north  and  east  of  the  present 
comer.  This  order  or  decree  was  entered  on  February  15, 
1913,  and,  though  a  notice  of  appeal  seems  to  have  been 
served  by  the  defendants,  it  was  withdrawn,  pending  the 
disposition  of  the  petition  for  new  trial  which  was  filed  by 
defendants  in  August,  1913.  In  support  of  the  demand  for 
new  trial,  the  petition  sets  out  the  substance  of  the  contro- 
versy and  claims  of  the  respective  parties,  and  a  more  or  less 
complete  recitation  of  the  testimony  produced  on  the  trial.  It 
is  then  alleged  that,  since  said  trial,  new,  material  and 
important  evidence  has  been  discovered,  tending  to  show  that 
the  judgment  was  rendered  upon  a  mistaken  conclusion  s& 
to  the  facts,  and  that  there  is  no  sufficient  support  for  the 
claim  asserted  by  the  plaintiff.  The  showing  so  made  is  to 
the  effect  that,  upon  said  trial,  the  evidence  tended  to  estab- 
lish the  fact  that  the  land  in  and  about  the  neighborhood  in 
question  had  been  settled  for  a  period  of  from  40  to  50  years ; 
that  the  government  mounds  and  marks  of  the  original  sur- 
vey had  long  since  disappeared;  that  fences  had  been  built, 
roads  laid  and  improved,  trees  and  hedges  planted,  buildings 
erected  and  lands  occupied  with  reference  to  what  was 
believed  to  be  the  true  lines  and  comers,  without  controversy 
and  with  general  acquiescence  of  all  concerned,  until  some 
nine  years  or  more  after  plaintiff  had  come  into  possession  of 
the  north  half  of  Section  18,  when  he,  believing  that  the  true 
common  comer  was  north  and  east  of  the  corner  which  was 
then  being  recognized  by  the  adjacent  owners,  began  this 
proceeding.  Of  necessity,  living  witnesses  who  could  speak 
from  memory  and  personal  observation  of  the  exact  location 
of  the  original  monuments  were  few,  and  much  reliance  had 
to  be  placed  upon  evidence  of  a  merely  circumstantial  char- 
acter. Plaintiff,  however,  di^overed  that  one  Holm,  who  was 
the  first  occupant  of  the  southeast  quarter  of  Section  18,  a 
half  mile  south  of  the  disputed  comer,  was  still  living  in  the 
state  of  Minnesota,  and  procured  his  attendance  as  a  witness. 
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He  testified  that  he  left  the  neighborhood  in  1871,  something 
over  40  years  before,  and  never  revisited  it  until  immediately 
before  the  trial.  He  had  lo6ked  the  ground  over  and  said 
that  he  found  the  present  grade  of  the  road  between  Sections 
17  and  18  some  six  rods  west  of  the  line  upon  which  it  was 
laid  and  used  during  the  time  that  he  lived  there.  Accord- 
ing to  his  recollection,  the  stake  marking  the  common  comer 
of  the  four  sections  was  north  and  east  of  the  comer  now  used 
and  recognized.  The  circumstance  on  which  he  depended  as 
fixing  in  his  mind  the  location  of  the  road  between  Sections 
17  and  18  was  that,  while  he  was  living  on  Section  18,  his 
child,  about  18  months  old,  died,  and  the  body  was  buried 
near  his  house  and  inside  his  road  fence,  some  six  rods  from 
the  highway.  On  revisiting  the  place,  just  before  the  trial, 
he  found  that  the  house  had  been  removed  and  there  was  no 
visible  sign  of  his  former  residence  there,  but  he  found  what 
he  claimed  to  recognize  as  the  child 's  grave,  within  the  bounds 
of  the  highway  as  at  present  laid  out  and  used.  It  was  not 
marked  by  any  stone  or  monument  of  any  kind,  but  there 
was  a  depression  in  the  surface  of  the  ground  which  convinced 
him  that  it  was  in  fact  the  child's  grave;  and  from  that  as  a 
starting  point,  he  placed  the  location  of  the  road  and  the 
quarter  comer  between  Sections  17  and  18,  as  they  existed 
when  he  lived  there,  at  points  corresponding  with  the  present 
claim  of  the  plaintiff. 

It  is  the  theory  of  appellants  that  this  testimony  of  the 
witness  Holm  was  quite  influential  in  determining  the  result 
of  the  trial.  They  further  say  that  the  production  of  the 
evidence  of  this  witness  was  a  surprise  to  them,  and  that  their 
opportunity  to  investigate  the  facts  and  rebut  the  testimony 
was  very  limited  and  insufficient  to  permit  the  same  to  be 
done  in  time  for  use  in  such  trial  or  in  time  for  filing  the 
ordinary  nfbtion  for  new  trial;  that,  immediately  after  said 
trial,  they  did  investigate  diligently,  and  thereby  discovered 
with  reasonable  certainty  that  Holm  was  mistaken  in  suppos- 
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ing  that  he  found  the  grave  of  his  child  witlun  the  limits  of 
the  present  highway,  and  also  mistaken  concerning  the  loca- 
tion of  the  house  which  he  occupied  on  Section  18,  and  that 
in  fact  the  real  location  of  the  grave  and  of  the  place  where 
the  house  stood  is  several  rods  west  of  the  highway,  and  there 
has  been  no  change  in  the  location  of  the  section  line  or  high- 
way since  the  date  of  which  the  witness  undertook  to  speak. 
On  the  hearing  upon  the  petition  for  new  trial,  the  attorneys 
for  appellants  testified  to  various  facts  tending  to  show  dili- 
gence in  their  efforts  to  discover  the  desired  testimony,  and  to 
ascertain  all  sources  of  information  bearing  upon  the  truth  of 
the  evidence  so  produced  by  plaintiff,  and  that  they  were 
unable  to  accomplish  that  end  until  after  it  was  too  late  for 
use  either  upon  the  trial  or  within  the  three  days'  period 
allowed  for  filing  a  motion  for  new  trial.  Evidence  was  also 
produced  to  the  effect  that,  at  the  place  which  Holm  recog- 
nized, or  thought  he  recognized,  as  the  grave  of  his  child, 
excavation  had  been  made  covering  a  considerable  area,  dis- 
closing no  grave  or  human  remains,  and  no  indications  that 
the  original  strata  of  soil  or  subsoil  had  ever  been  disturbed, 
as  would  be  likely  to  be  shown,  had  a  grave  ever  been  made 
therein.  Other  excavations  made  inside  of  the  fence  several 
rods  west  of  the  road  had  brought  to  view  indications  of  the 
site  of  the  house  where  Holm  resided,  according  to  the  evi- 
dence of  some  of  the  witnesses,  and  measuring  from  this  to  a 
point  designated  by  a  witness  (formerly  resident  there  but 
now  brought  from  another  state)  who  claimed  to  remember 
the  burial  and  the  location  of  the  grave,  still  another  exca- 
vation was  made.  The  earth  at  this  point  showed  a  mixture 
of  the  soil  strata,  but  no  human  remains.  The  witness  Mrs. 
Hendrickson,  who  pointed  out  the  location  of  the  Holm  resi- 
dence and,  approximately,  as  she  believed,  the  child's  grave, 
had  lived  in  those  days  on  the  south  of  these  premises  and 
passed  them  daily  in  going  to  and  from  school,  each  time  very 
near  the  grave.    There  was  evidence,  also,  that,  sometime  after 
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the  trial,  the  witness  Holm,  who  has  since  died,  on  being  inter- 
viewed on  the  subject,  said  and  made  affidavit  to  the  effect 
that  his  testimony  as  given  on  the  trial  was  largely  influenced 
by  the  belief  that  the  spot  found  by  him  within  the  bounds 
of  the  public  road  was  his  child's  grave,  and  that,  if  it  should 
appear  that  he  was  mistaken  in  that  respect,  he  would  revise 
his  testimony  and  would  want  to  look  the  ground  over  again. 
He  is  further  shown  to  have  said  that,  on  revisiting  the  place, 
he  could  not  find  any  of  his  "old  landmarks,"  and  had  to 
rely,  in  designating  the  location  of  the  grave,  on  the  appear- 
ance of  the  depression  in  the  ground  and  on  the  information 
which  someone  gave  him  that  trees  had  formerly  been  grow- 
ing there.  The  defendants  further  produced  the  deposition 
of  one  Pingrey,  who  was  one  of  the  early  settlers  on  Section 
7,  living  there  and  in  that  vicinity  from  1858  to  1885,  since 
which  he  has  resided  in  Oregon.  He  places  the  location  of 
the  government  stake  at  the  common  comer  substantially 
according  to  the  claim  of  the  defendants.  The  plaintiff  offered 
no  testimony  in  rebuttal^  save  that  of  one  of  his  counsel,  who 
visited  Holm  shortly  after  the  interview  to  which  we  have 
referred,  and  testifies  that  he  found  him  in  a  weakened  con- 
dition of  body  and  mind,  and  that  Holm  said  that  he  had 
made  a  statement  or  affidavit  at  the  request  of  defendants, 
but  that  it  was  only  to  the  effect  that  his  former  testimony 
was  true. 

The  one  question  presented  by  the  appeal  is  whether,  upon 
showing  made,  the  trial  court  should  have  granted  a  new  trial. 
In  passing  thereon,  it  is  not  within  the  province  of  this  court 

to  retry  the  merits  of  the  issues  decided  by 
^'  ni^yducov-     the  judgment,  or  to  reverse  such  judgment 

fifed  evldGxicG  * 

mistake  of  wit-    becausc  of  any  alleged  or  apparent  error  in 

the  proceedings  up  to  and  including  such 
entry,  but  the  petition  for  new  trial  cannot  be  intelligently 
or  fairly  considered  without  examining  the  entire  record. 
Indeed,  under  the  practice  prevailing  in  most  states,  it  is 
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required  that  a  petition  for  new  trial  ahall  set  out  in  sub- 
stantial fullness  all  the  testimony  introduced  upon  the  trial 
in  which  the  judgment  was  rendered.  If,  upon  such  ezami- 
nation,  it  shall  be  made  to  appear  that  the  truth  of  the 
essential  facts  on  which  the  controversy  turns  is  involved  in 
serious  doubt,  and  that  the  alleged  newly  discovered  evidence 
is  of  a  character  to  aid  materially  in  developing  the  very 
truth  of  the  matter,  the  court  will  grant  the  rehearing  much 
more  readily  than  where  the  evidence  leaves  little  room  for 
doubt  that  the  judgment  as  rendered  effectuates  substantial 
justice;  and  this  is  done,  not  because  of  any  reversible  error 
of  the  trial  court  in  rendering  the  judgment,  but  because  the 
court  did  not  have  the  benefit  of  material  evidence  which  now 
seems  obtainable  and  may,  on  another  trial,  lead  to  a  different 
result. 

That  most  of  the  new  evidence  proposed  by  the  defendants 
is  of  a  material  character,  we  cannot  doubt,  and  that  they 
fairly  purge  themselves  of  negligence  or  want  of  diligence  in 
its  discovery,  we  think  clear.  While  we  cannot  know  for  a 
certainty  what  effect  the  evidence  of  Holm  had  upon  the  find- 
ing of  the  court,  or  whether,  without  such  evidence,  the  judg- 
ment would  have  been  different,  it  was  of  a  character  which 
may  have  been  decisive  of  the  result.  Without  his  testimony,  if 
we  may  judge  from  a  reading  of  the  record,  the  apparent  pre- 
ponderance of  the  evidence,  if  not  clearly  in  favor  of  the  de- 
fendants, was,  to  say  the  least,  wavering  in  an  uncertain  bal- 
ance. When,  therefore,  with  something  of  dramatic  effect,  the 
story  of  this  evidently  honest  and  conscientious  old  man,  at- 
tested by  the  grave  of  his  dead  child,  was  thrown  into  the  scale 
near  the  close  of  the  trial,  it  may  well  have  served  to  tip  the 
beam  in  plaintiff's  favor.  It  seems  very  certain,  however,  that 
Holm  staked  the  correctness  of  his  identification  of  the  section 
line  wholly  upon  his  discovery  of  what  he  supposed  to  be  the 
grave.  The  40  odd  years  which  had  intervened  had  naturally 
dimmed  his  memory,  and  had  also  destroyed  or  removed  all 
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the  artificial  monuments  and  landmarks  with  which  he  had 
been  familiar;  but  the  grave,  once  found,  was  a  starting  point 
from  which  he  could  trace  the  lines  with  some  degree  of  cer- 
tainty. He  found  what  he  believed  or  assumed  to  be  the  spot, 
and,  if  the  court  believed  him  to  be  correct  in  this,  it  could 
not  do  otherwise  than  to  accord  to  his  evidence  a  material 
degree  of  weight.  If,  then,  the  newly  discovered  evidence  be 
true  (and  it  is  undisputed),  it  fairly  demonstrates  the  mis- 
take of  Holm  with  reference  to  the  location  of  the  grave,  and 
deprives  his  evidence,  with  respect  to  the  section  line,  of 
material  value.  This,  we  thiok,  was  a  point  of  sufficient 
importance  to  call  for  a  reoi)ening  of  the  case  for  another 
hearing. 

It  is  said  by  the  appellee  that  the  new  evidence  is  at  best 
merely  a  matter  of  impeachment  of  Holm,  and  that  a  new 
trial  will  not  be  granted  for  that  purpose.    It  is  probably  true 

that  a  new  trial  will  ordinarily  not  be  allowed 

^'  newiydiscov-     simply  to  producc  evidence  impeaching  the 

Impeachment  of  Credibility  or  character  of  a  witness.    On  the 

onstraung  mis-  other  hand,  it  has  often  been  held  that  newly 

take.  "^ 

discovered  evidence  to  successfully  contradict 
a  witness  upon  a  material  point  may  be  cause  for  allowing  a 
new  trial,  and  it  is  no  objection  to  such  order  that  the  evidence 
may  incidentally  impeach  a  witness.  Murray  v.  Weher,  92 
Iowa  757 ;  Alger  v.  Merritt,  16  Iowa  121 ;  MaU/y  v.  MaUy,  114 
Iowa  309 ;  29  Cyc.  920,  and  cases  there  cited. 

Again,  it  is  said  by  counsel  *that,  the  original  action  being 
at  law,  the  findings  of  the  trial  court  are  conclusive  unless 
there  be  an  entire  absence  of  evidence  in  their  support.    This 

may  be  conceded  for  the  purpose  of  this  case, 
s.  NEW  trial:        but  the  right  and  authority  to  grant  a  new 

newly  discov-  ^  •f  o 

TOrSiusiveneas    ^^^*^  bccause  of  ucwly 'discovered  evidence  are 
?nffi.™®'*"^"    °^*  thereby  diminished  or  excluded. 

Counsel  next  argue  that  the  hearing  upon 
the  petition  for  new  trial  was  at  law,  and  not  in  equity,  and 
the  finding  of  the  court  thereon  is  to  be  treated  as  a  jury 
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verdict.    In  support  of  this  proposition,  we  are  cited  to  Andres 

V.  Schlueter,  140  Iowa  389.  The  opinion  thus 
4.  Appeal  AND  BR-   relied  on  states  the  rule  more  cprrectly  to  be 

tSt?n^  Sal :   *^**>  * '  ^^  *^®^®  ^^  ^^y  conflict  in  the  evidence ' ' 
ened  eirtdence^   •  ^^^^  reference  to  the  grounds  upon  which  a 

new  trial  is  asked,  the  finding  of  the  trial 
court  will  be  upheld  as  a  finding  at  law,  and  not  in  equity. 
In  the  case  before  us,  the  showing  made  by  the  defendants  for 
a  new  trial  is  in  no  manner  contradicted  except  in  pleading. 
The  disposition  to  be  made  of  the  petition  for  new  trial  thus 
became  one  of  law,  and  not  of  fact,  and  is  reviewable  in  this 
court. 

It  is  also  true,  as  counsel  say,  that  the  ruling  of  the 
court  upon  an  application  for  new  trial  is  largely  a  matter 
of  discretion,  but  this  is  more  broadly  true  where  a  new  trial 

has  been   granted  than  where  it  has  been 

**  nSJiySTOov-      denied.     Shepherd  v.  Brentan,  15  Iowa  84, 

discretion  of^*     91;  Tegeler  V,  Jones,  33  Iowa  234;  Mvrray 

court.  

V.  Weber,  92  Iowa  757 ;  Grotte  v.  Schmidt,  80 
Iowa  454. 

If  it  be  clear  that  the  newly  discovered  evidence  would 
not  aflfect  the  result  of  another  trial,  then  the  petition  for 
new  trial  is,  of  course,  to  be  denied;  but  if  the  evidence  be 

material,  and  if  it  presents  a  controversy  or 
*'  newi3?diflcov-      an  issue  of  fact  upon  which  the  jury  might 

ered  evidence :  ,,         j      ^      -xi  •  xi.         xt_  a* 

when  new  trial    reasonably  adopt  either  view,  then  the  peti- 

flrranteda 

tion  should  be  sustained.  Wilcox  v.  Barclay, 
48  Hun  (N.  Y.)  54;  Holmes  v.  Roper,  32  N.  Y.  St.  Rep.  470 
(10  N.  Y.  Supp.  284) ;  Mackin  v.  People's  St  B.  Co.,  45  Mo. 
App.  82. 

Taking  the  record  as  a  whole,  we  are  of  the  opinion  that 
justice  will  be  more  nearly  obtained  by  granting  the  petition, 
and  the  ruling  appealed  from  will  be  reversed  and  cause 
remanded,  with  directions  to  sustain  the  petition  and  set  the 
cause  for  retrial. — Reversed  and  Remanded, 

Evans,  C.  J.,  Deemeb  and  Preston,  JJ.,  concur. 
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Elizabeth  Hoslet  et  al.,  Appellants,  v.  Joseph  SHHiUNOLAw 

et  al.,  Appellees. 

UBOTATION  OF  ACfTIONS:    Oompotation  of  Period — Setting  Aside 

1  Will— Tolling  of  Statute.  The  right  to  bring  an  action  to  set 
aside  a  will  which  provides  for  a  certain  trust  may  be  brought 
before  the  appointment  of  either  executor  or  trustee.  The  death 
of  such  trustee  and  delay  in  appointing  his  successor  present  no 
circumstance  contemplated  by  Sec.  3447-a,  Code  8upp.,  1907  (Code 
Supp.,  1913,  same),  as  excusing  a  delay  of  more  than  five  years  in 
bringing  such  action. 

STIPX7LATI0NS:     Oonstraetion — ^Fonner  Ruling  of   Oourt— Effect. 

2  A  correct  ruling  on  a  motion  to  strike  will  not  be  rendered  erro- 
neous by  a  subsequent  stipulation  between  counsel  that  the  motion 
shall  be  deemed  a  demurrer,  even  though  the  motion  assigned 
reasons  or  grounds  not  assignable  on  demurrer.  ^ 

STIPX7LATI0NS:      Oonstruction— Ohsnglng   Nature   of   Pleading — 

3  Propriety.  The  practice  of  counsel  agreeing  that  a  motion  shaD 
have  the  force  and  effect  of  a  demurrer  is  condemned. 

Appeal  from  Hamilton  District  Court, — R.  il.  Wright,  Judge. 

Saturday,  November  27, 1915. 
Rehearing  Denied  Thursday,  May  4,  1916. 

Action  to  set  aside  the  will  of  Andrew  Shillinglaw  on  the 
ground  of  mental  incompetency  and  undue  influence.  The 
defendants  pleaded  the  statute  of  limitations,  in  that  the  action 
was  not  commenced  within  five  years  after  notice  of  the  filing^ 
of  the  will  of  decedent.  This  plea  was  sustained  by  the  trial 
court,  and  the  plaintiffs  appeal. — Affirmed. 

Wesley  Martin,  for  appellants. 

A,  N.  Boeye  and  0.  J.  Henderson,  for  appellees. 

Evans,  C.  J. — I.  The  will  in  question  purported  to  be 
executed  in  October,  1902.  The  testator  died  July  3,  1907. 
The  will  was  filed  July  13,  1907,  and  notice  of  such  filing  was 


May  1916]  .  Hosley  v.  Shillinglaw.  107 

duly  published  July  18,  July  25,  and  August  1,  1907.  This 
action  to  set  the  same  aside  was  begun  in  September,  1912. 
The  devising  portions  of  the  will  in  question  are  as  follows : 

"I  give,  devise  and  bequeath,  all  my  property,  both  real 
and  personal,  after  my  just  debts  and  funeral  expenses  have 
been  paid,  in  trust,  to  M.  H.  Brinton,  of  Ellsworth,  Hamilton 
County,  Iowa,  to  be  held  and  managed  by  the  said  M.  H. 
Brinton  for  the  support  and  keeping  of  Joseph  Shillinglaw 
and  William  Shillinglaw,  my  nephews,  during  their  lifetime. 
After  the  death  of  both  the  above  named,  Joseph  Shillinglaw 
and  William  Shillinglaw,  I  direct  said  trustee,  M.  H.  Brinton, 
to  sell  and  convey  all  my  property  and  distribute  the  proceeds 
as  follows : 

** First,  to  Jennie  (Shillinglaw)  Claussen,  my  niece,  the 
sum  of  $500  over  and  above  her  share  as  a  legal  heir.  The 
balance  to  be  divided  among  my  legal  heirs,  except  Allen 
Shillinglaw,  a  nephew,  who  after  having  been  paid  for  his 
labor  is  to  have  only  $100." 

The  plaintiffs  are  the  certain  beneficiaries  of  the  will 

whose  interests  are  made  subject  to  the  trust  for  the  benefit 

of  Joseph  and  William  Shillinglaw,  the  defendants,  during 

,  the   lifetime   of   said    cestuis   que   trustent. 

^'  ^^^^T^^^'    Plaintiffs  moved  to  strike  the  plea  of  the 

M?BM\Tig'      Statute  of  limitations  on  the  ground  that  it 

Sg^ofltatuul^"   was  filed  too  late.    This  motion  was  overruled. 

Thereupon  the  plaintiffs  filed  an  amendment 
to  their  petition  and  also  a  reply  to  the  answer,  in  each  of 
which  they  pleaded  an  avoidance  of  the  statute  of  limitations. 
The  facts  thus  pleaded  were  that  M.  H.  Brinton,  who  is  named 
as  trustee  in  the  will,  died  on  June  6,  1912;  **that  his  will 
was  not  probated  until  the  October  term,  1912;''  that  the 
present  trustee,  P.  0.  Peterson,  was  not  appointed  until  the  8th 
of  November,  1912.  The  contention  is  that  these  facts,  under 
the  provisions  of  Code  Supp.  Section  3447-a,  constitute  an 
avoidance  of  the  plea  of  the  statute  of  limitations.  On  motion 
of  the  defendants,  these  allegations  were  stricken  out  as  being 


108  HosLET  V.  Shillinglaw.  [176  Iowa 

irrelevant  and  immaterial.  The  plaintiffs  refusing  to  plead, 
further  judgment  was  entered  dismissing  their  petition.  The 
real  question,  therefore,  in  the  case  is  as  to  whether  Code 
Section  3447-a  is  available  to  the  plaintiffs  in  avoidance  of 
the  statute.    Such  section  is  as  follows : 

*  *  That  in  all  cases  where  by  the  death  of  the  party  to  be 
charged,  the  bringing  of  an  action  against  his  estate  shall 
have  been  delayed  beyond  the  period  provided  for  by  statute, 
the  time  within  which  action  may  be  brought  against  his  estate 
is  hereby  extended  for  six  months  from  the  date  of  the  death 
of  said  decedent." 

The  argument  for  appellants  is  that  Brinton  as  trustee 
necessarily  took  the  legal  title  of  the  Shillinglaw  estate  and 
that  he  was  therefore  a  necessary  party  to  an  action  to  set 
aside  the  will.  The  terms  of  the  statute  do  not  reach  the 
claim  of  the  plaintiffs.  In  an  action  to  set  aside  the  will  of 
Shillinglaw,  Brinton  was  not  **the  party  to  be  charged."  The 
action  to  be  brought  was  not  '^ against  his  ( Brinton 's)  estate." 
The  extension  of  time  which  the  statute  grants  is  to  actions 
which  ''may  be  brought  against  his  (Brinton 's)  estate." 
Brinton 's  estate  has  no  manner  of  interest  in  this  proceeding. 
Brinton 's  executor  would  not  even  be  a  proper  party  to  this 
proceeding.  It  appears  from  the  pleadings  that  Brinton  was 
appointed  executor  of  the  will.  It  does  not  appear  that  he 
accepted  his  appointment  as  trustee.  Indeed,  the  petition 
alleges  that  the  "trust  was  not  executed  by  the  said  Brinton 
in  his  lifetime."  We  think  it  clear  that  the  plaintiffs'  right 
of  action  to  set  aside  the  will  was  in  no  manner  dependent 
upon  the  acceptance  of  the  trust  by  Brinton ;  nor  dependent 
upon  the  actual  appointment  of  any  trustee;  nor  dependent 
upon  the  appointment  of  an  executor.  There  was  no  legal 
impediment  to  the  commencement  of  this  action  before  any 
appointment  of  either  executor  or  trustee.  When  appointed, 
they  were  appropriate  parties,  but  they  were  not  essential  to 
the  institution  of  the  suit.  This  suit  was  actually  begun  in 
September,  1912,  by  serving  notice  upon  the  beneficiaries  and 
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entitling  the  ease  against  them  alone.  This  was  proper  and 
it  was  a  beginning  of  the  suit,  notwithstanding  the  death  of 
the  first  executor,  Brinton.  The  death  of  Brinton,  therefore, 
could  not  have  caused  any  necessary  delay  in  a  mere  com- 
mencement of  the  action.  The  order  of  the  trial  court  sus- 
taining the  plea  of  the  statute  of  limitations  was  therefore 
proper. 

II.  A  question  of  practice  is  presented  for  our  consid- 
eration. After  the  court  had  ruled  upon  the  respective 
motions  of  the  parties,  counsel  agreed  of  record  that  the 

defendants'  motion  to  strike  should  be  deemed 
^'  SSS^uS??'    *  demurrer  and  the  plaintiffs  would  stand 

of™Srt7(Sf£!t.  upon  their  petition  as  amended;  and  judg- 
ment was  entered  accordingly.  It  is  now 
urged  by  appellants  that  the  defendants'  motion  to  strike  their 
pleading  was  based  only  upon  the  ground  that  it  was  **  irrele- 
vant and  immaterial,"  and  that  such  are  not  grounds  of 
demurrer.  Manifestly,  such  are  not  grounds  of  demurrer. 
For  that  reason,  counsel  ought  not  to  have  agreed  to  treat 
them  as  such.  They  chose,  however,  to  do  so.  The  order  of 
the  trial  court  sustaining  the  defendants'  motion  was  right 
when  it  was  made.  It  could  not  be  rendered  erroneous  by 
agreement  of  counsel  to  treat  the  motion  as  a  demurrer.  We 
are  concerned  only  as  to  the  correctness  of  the  ruling,  and 
not  as  to  the  propriety  of  the  agreement  of  counsel. 

Agreement  of  counsel  to  treat  a  motion  as  a  demurrer, 
and  to  treat  this  or  that  as  something  else,  is  a  practice  not 
to  be  commended.    It  sometimes  saves  a  little  labor  for  the 

moment,  and  just  as  often  results  in  confu- 
■  conatruction : '    sion  later  on.     We  are  not  friendly  to  the 

lure  of  plead-      practice;  but  when  counsel  enter  into  such 

agreement,  it  will  not  be  repudiated  here  for 
the  purpose  of  reversal.  It  is  our  conclusion  that  the  plea 
of  the  statute  of  limitations  was  properly  sustained,  and  the 
order  of  the  trial  court  is  accordingly — Affirmed. 

Debmer,  Weaver  and  Preston,  JJ.,  concur. 
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Mrs.  B.  p.  Ballaoh,  Appellee,  v.  Interstate  Business  Men's 

Accident  Association,  Appellant. 

IN8UAAK0E:  Aoddent  Immnuica— AbxMion  of  Skin— Septiemnia 
1  — ^Xntervenlng  Oanse.  SepticsBiniai  resulting  in  death,  but  set  in 
motion  or  caused  by  an  external,  violent  and  accidental  abrasion 
of  the  skin,  howsoever  slight,  is  not  an  ' '  intervening  cause ' '  within 
the  meaning  of  an  accident  policy  providing  indemnity  for  death 
'' resulting  directly  and  without  i^ervemng  ooMse  from  a  bodily 
injury,     .  and    effected    solely    by    external,    violent    and 

accidental  means."    The  abrasion  of  the  skin  remains,  in  law,  as 
the  direct  cause  of  death. 

mSTTRAKOE:  Aoddent  Imrorinea  Policy— Oonstnietlon — ''Wltb- 
.2  out  Intorrenliig  OaUBe."  Articles  of  incorporation  of  an  accident 
insurance  company,  and  a  part  of  the  policy  issued,  limiting  indem- 
nity to  members  dying  "solely  by  accidental  means,"  receives  no 
added  meaning  by  the  insertion  of  the  clause,  "without  intervening 
cause/' 

INSXntANOE:      Accident    Insurance — Policy— Oonstmction — "SUn 

3  or  Oater  Covezing  of  Eye."  Whether  the  words  "the  skin  or 
outer  covering  of  the  eye,"  appearing  in  an  accident  policy,  refer 
to  the  skin  of  the  body  generally  or  to  the  skin  or  outer  covering 
of   the  eye  only,   qtUFte. 

INSXntANOE:       Accident     Insaxance— Proximate     Oame    "Death 

4  Resulting  From  Infection" — ^Non-Applicability  of  dause.  A 
provision  of  a  by-law  constituting  a  part  of  an  accident  insurance 
policy,  which  limits  liability  for  death  when  ''resulting  from  infec- 
tion," but  which  is  not  pleaded  as  grounds  of  affirmative  defense, 
furnishes  no  reason  for  denying  liability  when  the  uncontroverted 
evidence  shows  that  the  sole  proximate  cause  of  the  death  was  an 
accidental  abrasion  of  the  skin  resulting  in  septictemia. 

PUSADINO:    Matters  Specially  Pleaded— Insurance  Olanse  TJmiHng 

5  Liability.  A  by-law  which,  by  reference,  is  made  a  part  of  an 
accident  insurance  policy,  and  which  limits  the  liability  of  the 
company  for  death  "resulting  from  infection,"  must  be  specially 
pleaded  if  expectation  is  had  of  relying  on  it  as  an  affirmative 
defense.     (Sec.  3629,  Code,  1897.) 

Deemeb,   J.,  specially  concurs. 
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Appeal  from  Jasper  Dietrict  Court. — ^Henbt  Silwold,  Judge. 

Satubday,  December  18, 1915. 
Beheabino  Denied  Friday,  May  5,  1916. 

AcnoN  at  law  upon  a  policy  or  certificate  of  accident 
insurance.  Judgment  for  plaintiff,  and  defendant  appeals. — 
Affirmed. 

Bj  M.  Haines,  and  Dunshee  &  Haines,  for  appellant. 
Read  dk  Bead,  and  Morgan  &  Korf,  for  appellee. 

Weaver,  J. — Plaintiff  alleges  that  her  husband,  now 
deceased,  was,  in  his  lifetime  and  at  the  date  of  his  death,  a 
member  of  the  defendant  association,  which  issued  to  him  a 
benefit  certificate  of  membership,  and  that,  during  the  remain- 
der of  his  life,  he  conformed  to  all  the  conditions  of  such 
membership,  and  was  in  good  standing  in  the  association  when 
lie  died.  She  further  alleges  that,  by  the  terms  of  said  cer- 
tificate, the  defendant  undertook,  upon  the  death,  accidentally 
occasioned,  of  a  member  in  good  standing,  to  pay  the  person 
properly  designated  by  him  for  that  purpose  the  proceeds  of 
one  assessment  of  $2  on  each  member  of  the  association,  not 
exceeding  in  the  aggregate  the  sum  of  $5,000.  The  death  of 
her  said  husband,  she  alleges,  was  the  result  of  bodily  injury- 
effected  solely  by  external,  violent  and  accidental  means  and 
without  intervening  cause,  and  such  death  occurred  within 
less  than  six  months  from  the  date  of  the  injury,  and  she 
further,  alleges  that  said  association  has  more  than  2,500  mem- 
bers and  that  a  single  assessment  at  $2  each  upon  the  mem- 
bership will  produce  more  than  $5,000.  For  answer,  the 
defendant  admits  its  corporate  capacity  and  its  business  as 
alleged,  and  that  defendant's  husband  was  a  member  of  the 
association  in  his  lifetime,  becoming  such  member  in  October, 
1909,  and  continuing  in  good  standing  during  the  remainder 
of  his  life,  and  that  plaintiff  is  his  widow  and  duly  appointed 
beneficiary.    It  also  admits  that  proofs  of  death  were  fur- 
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nished  in  due  form  and  in  due  time,  and  that  its  membership 
is  such  that  a  single  assessment  will  produce  more  than  $5,000. 
It  denies,  however,  that  the  benefit  contract  is  as  alleged  by 
plaintiff,  and  denies  that  it  is  indebted  to  plaintiff  upon  said 
contract  in  any  sum  whatever.    It  further  alleges  that,  under 
its  contract,  liability  to  pay  benefits  can  arise  only  when  the 
death   of   a  member  results   from  bodily  injury  produced 
through  external,  violent  and  accidental  means,  independent 
of  all  other  causes,  and  that  the  right  to  demand  and  receive 
such  benefits  is  subject  to  the  limitations  and  conditions  of 
its  constitution  and  by-laws  as  they  stand  at  the  date  of  the 
death.    It  further  alleges  that,  at  the  time  when  the  deceased 
received  his  injury,  the  laws  of  the  association  provided  that 
the  association  should  not  be  liable  for  the  disability  or  death 
of  a  member  resulting  from  infection,  except  as  provided  in 
Section  3  of  Article  6  of  the  by-laws,  which  is  hereinafter  set 
forth  in  fulL    It  is  finally  alleged  that  the  proofs  of  death 
furnished  by  plaintiff  disclosed  the  fact  or  claim  that  the 
deceased,  in  cranking  a  motor  car,  received  a  slight  abrasion 
on  the  leg,  and  that  the  wound  became  infected  by  certain 
bacteria  known  to  the  medical  profession  as  streptococci,  which 
produced  blood  poisoning,  ending  in  death,  and  that,  after 
investigation  by  the  defendant,  it  became  convinced  that  the 
death  of  the  deceased  did  not  result  solely  and  without  inter- 
vening cause  from  an  accidental  injury,  but  that  death  was 
caused  or  contributed  to  by  reason  of  a  diseased  condition 
existing  in  the  body  of  such  member  long  prior  to  the  date 
of  said  accident.    Defendant  therefore  refused  to  acknowledge 
liability  to  any  extent  beyond  $500,  which  sum  it  tendered 
to  plaintiff,  who  refused  to  accept  it,  and  defendant  ^alleges 
that  the  tender  has  since  been  kept  good  and  is  brought  into 
court  for  plaintiff's  use. 

At  the  close  of  the  testimony,  the  defendant  moved  for  a 
directed  verdict  in  its  favor,  on  the  ground  that,  under  the 
terms  of  the  contract  and  under  the  conceded  facts,  it  con- 
clusively appears  that  plaintiff  was  not  entitled  to  recover. 
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The  motion  having  been  overruled,  plaintiff  moved  for  a 
directed  verdict  in  her  favor  for  the  sum  of  $5,000  and 
interest,  because  there  appears  to  be  no  conflict  in  the  evi- 
dence requiring  the  consideration  of  the  jury,  and  plaintiff's 
right  to  recover  is  manifest  upon  the  face  of  the  record.  This 
motion  was  sustained,  a  verdict  returned  as  directed,  and 
judgment  entered  accordingly. 

No  error  is  assigned  upon  the  failure  or  refusal  of  the 
court  to  send  the  issues  to  the  jury,  and  the  sole  question 
before  us  is  the  construction  and  effect  of  the  contract,  and 
whether  the  evidence  is  sufficient  to  sustain  a  finding  that  the 
death  of  plaintiff's  husband  was  a  casualty,  upon  the  hap- 
pening of  which  defendant  had  undertaken  to  pay  the  full 
benefit  of  $5,000,  mentioned  in  the  certificate  sued  upon. 

The  testimony  relating  to  the  death  of  the  member  is  very 
brief  and  wholly  undisputed.  It  is,  in  substance,  as  follows : 
The  deceased  and  one  Sterling  were  driving  an  automobile. 
During  the  trip,  deceased  had  occasion  to  crank  the  engine, 
and  in  so  doing  said  to  his  companion  that  he  had  hurt  him- 
self, and  rubbed  his  knee  several  times.  On  arriving  home, 
he  told  his  wife  that  he  had  nearly  broken  his  leg,  and  that 
in  cranking  the  car  he  had  hurt  his  left  leg  below  the  knee. 
This  was  on  Thursday  evening,  August  20,  1914.  The  next 
morning,  he  continued  to  complain,  rubbed  the  leg  and  said 
that  it  was  sore.  On  Saturday,  he  Vas  still  suffering  pain. 
On  Sunday,  he  was  worse,  and  a  physician  was  called ;  but  he 
continued  to  fail  until  his  death  on  the  following  Thursday. 
So  far  as  surface  appearance  was  concerned,  the  marks  of 
injury  were  slight,  being  chiefly  indicated  by  a*  red  streak  or 
scratch  below  the  knee.  The  attending  physician  testifies  that, 
when  he  was  called  to  treat  the  deceased,  he  found  him  suffer- 
ing from  a  very  virulent  case  of  ** streptococci  poisoning," 
commonly  known  as  blood  poisoning  or  septicemia,  and  that 
there  was  an  apparent  abrasion  of  the  skin  upon  the  left  leg 
just  below  the  knee.    In  the  opinion  of  the  witness,  the  blood 

Vol.  176  Ia.--8 
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poisoning  was  without  doubt  introduced  into  the  system 
of  deceased  through  the  in ji\ry  to  his  left  leg.    He  adds : 

''The  cause  of  his  death  was  undoubtedly  streptococci  poi- 
soning, and  I  am  sure  there  was  no  other  cause  which  con- 
tributed to  his  death,  nor  was  he  diseased  in  any  other  way 
at  the  time.  I  am  unable  to  give  an  opinion  as  to  when  he 
got  the  poisoning,  except  that  it  must  have  been  at  least  48 
hours  prior  to  the  time  I  was  called  to  see  him.  Streptococci 
germs  may  get  into  the  system  from  the  open  air  and  it  is 
impossible  for  them  to  get  into  the  S3rstem  except  throu^  an 
abrasion  of  the  skin,  thus  permitting  the  bacteria  to  get  into 
the  blood.  It  is  possible  the  germs  got  into  his  system  through 
exposure  of  the  wound  to  the  open  air  or  from  touching  an 
article  or  in  almost  any  way;  there  is  no  way  to  tell  how  it 
happened. ' ' 

As  stating  the  terms  and  conditions  of  the  contract  sued 
upon,  the  plaintiff  relies  upon  the  foUowing  provision  of  the 
defendant's  articles  of  incorporation,  which  is  substantially 
embodied  in  the  certificate  : 

**  Article  V.  Section  10. — The  association  shall  pay  to 
the  beneficiary  designated  in  writing  by  any  member  of  the 
accident  department,  who  must  be  either  the  surviving  wife 
or  an  heir  of  such  member,  the  proceeds  of  one  assessment  of 
two  dollars  on  each  member  of  the  accident  department  in 
good  standing  at  the  time  of  the  accident  to  an  amount  not 
exceeding  $5,000  on  account  of  the  death  of  any  member  of 
the  accident  department  occurring  within  90  days  from  the 
happening  of  the  accident  and  resulting  directly  and  without 
intervening  c&use  from  a  bodily  injury  sustained  by  the  mem- 
ber while  in  good  standing  and  aflfected  solely  by  external, 
violent  and  accidental  means,  subject  only  to  the  conditions, 
provisions  and  limitations  of  the  by-laws." 

And,  as  limiting  and  modifying  the  effect  of  such  pro- 
vision, the  defendant  relies  upon  certain  of  its  by-laws,  read- 
ing as  follows : 

**  Article  IV.    Section  2. — This  association  shall  not  be 
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liable  to  any  member  of  the  aecident  department,  nor  to  any 
person  claiming  by,  through  or  under  any  certificate  issued  to 
a  member,  for  the  payment  of  any  certificate  issued  to  a  mem- 
ber, for  the  payment  of  any  benefits  or  indemnity  on  account 
of  disability  or  death  resulting  from  poison,  voluntarily  or 
involuntarily  taken,  administered,  absorbed  or  inhaled  or  from 
contact  with  poisonous  ivy  or  other  poisonous  animal,  mineral 
or  vegetable  substance,  or  resulting  from  the  inhalation,  volun- 
tary or  involuntary,  of  illuminating  or  other  gas ;  or  resulting 
from  infection,  except  as  provided  in  Section  3  of  Article  VI 
of  these  by-laws. 

"Article  VI.  Section  3. — ^Whenever,  as  the  direct  result 
of  an  injury  occurring  solely  by  external,  violent  and  acci- 
dental means,  the  skin  or  the  outer  covering  of  the  eye  shall 
be  abraded,  cut  or  punctured,  and  there  shall  be  introduced 
into  the  system  through  said  abrasion,  cut  or  puncture,  and 
by  the  very  instrument  or  means  causing  said  abrasion,  cut  or 
puncture,  any  specific  bacteria,  which  shall,  within  a  period 
of  10  days  after  said  injury,  produce  septicsemia,  pyaemia  or 
tetanus,  or  any  other  kind  of  blood  poisoning  or  infection,  the 
liability  of  the  association  for  the  payment  of  the  benefits  or 
indemnity  on  account  of  disability,  loss  or  death  resulting 
therefrom  shall  in  no  case  exceed  the  amount  of  $500. ' ' 

I.  The  fundamental  proposition  upon  which  appellant 
relies  is  that  the  evidence  failed  to  establish  that  the  death 
of  plaintiflf's  husband  resulted  directly  and  without  inter- 
vening cause  from  the  injury  received;  in 
1.  inbubancb:        other  words,  even  if  the  effect  of  the  by-laws 

accident  Insur-  '  ^ 

afskin ^sept?"    ^pou  the  extent  and  scope  of  the  insurance 
v^^nVcauSeT      ^  disregarded,  the  blood  poisoning  is  still  an 

** intervening  cause,"  within  the  terms  of  the 
contract,  and  there  can  be  no  recovery  on  the  contract.  In 
the  words  of  the  brief : 

**The  proof  established  only  that  a  bodily  injury  insig- 
nificant in  itself  furnished  a  portal  of  entry  for  the  strepto- 
cocci which  poisoned  the  blood  stream  and  produced  death. 
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It  was  not  even  in  the  most  technical  legal  sense  a  catise  of 
death.    It  was  merely  a  passive  condition." 

Counsel  candidly  admit  that,  in  Delaney  v.  Modem  Acci- 
dent Club,  121  Iowa  528,  this  court  reached  a  conclusion  which 
is  directly  opposed  to  the  proposition  for  which  he  here  con- 
tends, and  asks  that  we  now  overrule  it  as  unsound.  To  that 
end,  he  takes  up  and  reviews  the  several  authorities  cited  in 
that  opinion,  criticises  its  reasoning,  and  undertakes  to  demon- 
strate that  the  holding  is  indefensible  upon  the  principle. 

We  are  not  prepared  to  thus  introduce  confusion  into  our 
cases.  The  precedent  thus  established  has  stood  the  test  of 
time  unchallenged  for  the  last  12  years  or  more;  there  is 
nothing  intrinsically  unjust  in  the  doctrine  there  a£Srmed; 
and  the  opinion  has  the  support  of  the  weight  of  authority. 
It  takes  up  and  considers  the  very  proposition  which  counsel 
now  urges  us  to  affirm,  and,  upon  both  principle  and  prece- 
dent, rejects  it  as  unsound.  Upon  such  consideration,  the 
conclusion  was  reached  that : 

"It  is  wholly  immaterial  when  or  how  the  specific  bacilli 
which  caused  the  disease  known  as  blood  poisoning  which 
resulted  in  the  death  of  Delaney  were  introduced  into  the 
wound,  whether  at  the  time  It  was  inflicted  or  subsequently. 
Blood  poisoning  is  a  disease,  just  as  niany  other  pathological 
conditions  of  the  human  system  resulting  from  the  introduc- 
tion therein  of  other  specific  bacilli  are  diseases.  ...  It 
is  wholly  immaterial  whether  the  pathological  condition  which 
resulted  in  death  was  due  to  bacilli  or  not.  The  simple  ques- 
tion is  whether  the  death  of  Delaney  resulted  through  natural 
causes,  without  the  interposition  of  a  new  and  independent 
cause,  from  the  cut  on  his  finger.  Disease  brought  about  as 
the  result  of  a  wound,  even  though  not  the  necessary  or  prob- 
able result,  yet  if  it  is  the  natural  result  of  the  wound,  and 
not  of  an  independent  cause,  is  properly  attributed  to  the 
wound ;  and  death  resulting  from  the  disease  is  a  death  result- 
ing from  the  wound,  even  though  the  wound  was  not,  in  its 
nature,  mortal  or  even  dangerous.'' 
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Tliis  condusion  was  concurred  in  by  the  entire  court.  It 
has  since  been  cited  and  followed  in  Lehmcuti  v.  Great  Western 
Acc.  Assruy  155  Iowa  737,  740;  CaldweU  v.  Iowa  St.  T.  M. 
Assn.,  156  Iowa  327,  329 ;  Simpki^ns  v.  Hawkeye  C.  M.  'Assn., 
148  Iowa  543;  Bathjen  v.  Woodmen  Acc.  Assn.  (Neb-),  141 
N.  W.  815;  Mo(m  v.  Order  (Neb.),  146  N.  W.  1037. 

That  the  cases  cited  by  the  author  of  that  opinion  may 
not  all  present  an  exact  parallel  with  the  one  there  being 
considered  is  not  particularly  important.  They  do  deal  with 
the  interpretation  of  contracts  of  the  same  general  character, 
and  affirm  rules  and  principles  in  point  with  the  position  there 
taken.  For  example,  the  opinion  in  Omberg  v.  United  States 
M.  A.  Assn.,  101  Ky.  303,  dealing  with  a  case  of  blood  poison- 
ing from  the  bite  of  an  insect,  says : 

''The  blood  poisoning  was  consequent  on  the  wound;  the 
bite  would,  therefore,  be  the  proximate  cause  of  death." 

In  Freeman  v,  MercaaUile  M.  A.  Assn,,  156  Mass.  351,  it 
is  said: 

''An  injury  which  might  naturally  produce  death  in  a 
person  of  a  certain  temperament  or  state  of  health  is  the  cause 
of  his  death,  if  he  dies  by  reason  of  it,  even  if  he  would  not 
have  died  if  his  temperament  or  previous  health  had  been  dif- 
ferent; and  this  is  so  as  weU  when  death  comes  through  the 
medium  of  a  disease  directly  induced  by  the  injury  as  when 
the  injury  immediately  interrupts  the  vital  processes." 

Thus  we  might  go  again  over  the  precedenta  cited  by  the 
author  of  that  opinion  and  note  where  each,  in  some  of  its 
features,  is  fairly  in  point  in  the  matter  then  under  discus- 
sion, but  we  think  it  unnecessary.  The  cases  so  mentioned  are 
but  few  of  the  very  many  holding  to  the  principle  of  the 
Delaney  case,  and  we  suggest  with  all  due  deference  that  even 
the  savage  assault  thereon  which  counsel  indulges  in  cannot 
disturb  its  standing  as  respectable  authority. 

To  hold  as  counsel  contend  for  would  tend  to  but  one  re- 
sult, and  t^at  is  that  the  defendant  association  could  be  held  to 
liability  upon  its  contracts  for  no  death  loss  whatever  except 
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where  death  is  the  instant  result  of  the  accident;  for,  if  the 
injured  party  survives  any  substantial  length  of  time,  there 
are  numerous  diseases  of  traumatic  origin,  some  one  of  which 
is  practically  certain  to  make  its  appearance,  lay  its  hand  upon 
the  injured  body  and  thus  become  the  medium  or  instrument 
through  which  the  injury  effects  its  fatal  result.  Yet  in  all 
such  cases,  if  the  appellant  is  right  in  this  case,  the  inter- 
vening disease  is  an  iudependent  intervening  cause,  and  the 
insurance  does  not  cover  the  loss  so  occasioned.  That  such  is 
not  the  reasonable  interpretation  of  the  contract  has  so  often 
been  held  that  we  are  hardly  justified  in  consuming  time  and 
space  to  add  to  the  citation  of  authorities  made  in  the  Delaney 
case.  We  venture,  however,  to  quote  from  Judge  Sanborn,  in 
Western  C.  T.  Association  v.  Smith,  29  C.  C.  A.  223.  There 
the  injury  was  an  abrasion  of  the  skin  upon  the  toe  of  the 
injured  person,  caused  probably  by  wearing  an  ill-fittiag  shoe, 
and  this  was  followed  by  blood  poisoning.     The  court  says : 

"If  the  death  was  caused  by  bodily  injuries  effected  by 
external,  violent  and  accidental  means  alone,  the  association 
was  liable  to  pay  the  promised  indemnity.  If  the  death  was 
caused  by  a  disease  which  was  not  the  result  of  any  bodily 
infirmity  or  disease  in  existence  at  the  time  of  the  accident, 
but  which  was  itself  caused  by  the  external,  violent  and  acci- 
dental means  which  produced  the  bodily  injury,  the  associa- 
tion was  equally  liable  to  pay  the  indemnity.  In  such  a  case, 
the. disease  is  an  effect  of  the  accident,  the  incidental  means 
produced  and  used  by  the  original  moving  cause  to  bring* 
about  its  fatal  effect,  a  mere  link  in  the  chain  of  causation 
between  the  accident  and  the  death,  and  the  death  is  attribu- 
table, not  to  the  disease,  but  to  the  causa  cavsans — ^to  the  acci- 
dent alone." 

To  the  same  effect  is  Cory  v.  Preferred  Acc.  Ins.  Co.,  127 
Wis.  67.  This  also  was  a  case  of  blood  poisoning,  not  mate- 
rially unlike  the  case  at  bar,  and  the  court  there  says : 

''The  bacterial  infection  and  the  resultant  septicaemia 
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were  in  the  natural  course  of  events  dependent  upon  and  set 
in  motion  by  the  abrasion  of  the  skin  caused  by  the  fall.  The 
entry  of  bacteria  into  the  system  cannot  be  considered  as  an 
independent  cause  and  as  having  intervened  between  the  acci- 
dental fall  and  the  death  because  of  the  fact  that  it  was  con- 
ditioned on  the  existence  of  the  abrasion  of  the  skin  and  was 
wholly  incidental  to  and  set  in  motion  by  it,  thus  making  it 
one  of  the  events  in  the  chain  of  causation.'' 

The  list  of  authorities  affirming  this  rule  is  very  great, 
but  enough  has  been  mentioned  to  show  the  trend  of  judicial 
thought  upon  the  subject.  It  is  true  that  cases  may  be  found 
giving  some  support  to  the  views  advanced  on  the  part  of 
appellant,  but  they  are  not  in  harmony  with  the  course  of 
our  own  decisions  and  are  opposed  to  the  weight  of  authority 
in  other  jurisdictions. 

II.  It  is  next  argued  that,  even  if  the  decision  in  the 
DeUmey  case  be  adhered  to,  the  insurance  contract  in  the 
present  case  was  prepared  after  that  decision  was  announced, 

with  the  express  purpose  of  avoiding  liability 

^  5?^-^^'*®"  ui  cases  of  this  nature,  and  that,  as  the  asso- 

SoSu^SSon:      ciation  may  lawfully  choose  for  itself  the 

vMimff  otuf!^*    classes  of  risks  against  which  it  is  willing  to 

offer  indemnity,  the  court  should  give  effect 
to  that  purpose.  Counsel  may  know  the  impelling  motive  and 
purpose  of  the  change  in  the  phraseology  of  the  contract,  but 
the  court  can  ascertain  such  purpose  by  reference  to  the  con- 
tract alone.  Without  stopping  to  examine  the  record  in  the 
Delaney  case,  we  think  that  we  are  correct  in  saying  that  the 
contract  there  considered  was  substantially  what  appears  in 
this  case  in  Article  5,  Section  10,  of  the  articles  of  incorpora- 
tion which  we  have  above  quoted.  But,  if  it  be  true  that  the 
words  ''without  intervening  cause,"  now  appearing  therein, 
are  a  part  of  the  change  subsequently  made,  they  add  nothing 
whatever  to  the  meaning  or  effect  of  that  section;  for  the 
limitation  of  the  insurance  to  members  dying  ''solely  by  acci- 
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dental  means"  necessarily  excludes  deaths  attributable  to  the 

intervention  of  some  other  cause.  Reliance 
'"  c?dS5uSsur*^'  seems  to  be  placed  particularly  upon  the  eflfect 

&IIC6  *  DoUcy  * 

construction':      of  the  provisions  of  the  two  other  sections 

"skin  or  outer 

covering  of         quotcd  from  the  by-laws  of  the  association. 

Of  these  sections,  the  one  last  quoted  (Section 
3  of  Article  6)  seems  at  first  blush  to  be  without  relevance  to 
this  case,  as  it  professes  to  deal  solely  with  accidental  injuries 
to  the  **skin  or  the  outer  covering  of  the  eye.'*  If,  however, 
a  critical  reading  and  interpretation  of  this  language  should 
justify  the  conclusion  that  the  word  **skin,"  as  there  em- 
ployed, has  reference  to  the  skin  of  the  body  generally,  and 
not  simply  to  the  '* outer  covering  of  the  eye,"  such  reading 
does  not,  for  reasons  which  we  are  about  to  state,  relieve  the 

defendant  from  liability  to  pay  the  promised 

*•  cfdSiuSSf^/""  indemnity.    The  exceptions  made  in  the  con- 

nSS«  caSwe'       tract  to  the  general  liability  assumed  by  the 

in|from?nfec-    association  in  Article  5,  Section  10,  of  its 

pucabiutyof ^    articles  of  incorporation,  are  found  in  Article 

4,  Section  2,  of  the  by-laws,  which  is  also 
quoted  in  a  previous  paragraph  of  this  opinion.  The  excepted 
cases  there  listed  include  all  those  where  death  has  resulted 
from  poison  voluntarily  or  involuntarily  taken,  administered, 
absorbed  or  inhaled,  and  from  contact  with  poisonous  ivy  or 
other  substance,  mineral  or  vegetable,  or  resulting  from  the 
inhalation  of  gas,  "or  resulting  from  infection."  It  is  upon 
the  last  clause,  '*or  resulting  from  infection,"  that  appellant 
plants  its  chief  defense.  The  argument  is  that  the  deceased 
did  not  die  from  the  accidental  injury  received,  but  from  the 
blood  poisoning  which  followed  the  injury ;  that  blood  poison- 
ing is  infection  or  the  result  of  infection;  and  the  case  is 
therefore  within  the  plain  meaning  of  the  exception.  This 
brings  us  once  again  to  the  same  question  which  is  considered 
in  the  first  paragraph  of  this  opinion,  and  that  is,  conceding 
that  the  injury  to  the  deceased  was  in  its  origin  comparatively 
slight  and  not  necessarily  fatal,  and  that  blood  poisoning 
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through  the  wound  either  accompanied  the  injury  or  followed 
it  as  a  natural  consequence  thereof,  and  that  blood  poisoning 
is  infection  within  the  proper  significance  of  that  word,  and 
that  this  series  of  events  led  in  natural  order  to  the  death, 
does  it  follow  that  the  proximate  cause  of  such  death  was  the 
infection  or  blood  poisoning,  or  was  it  the  original  injury? 
We  have  already  expressed  our  agreement  with  the  precedents 
which  hold  that  in  such  cases  the  original  injury  is  the  sole 
proximate  cause,  and  that  the  death  in  such  case  is  not  a 
^* death  resulting  from  infection,"  within  the  meaning  of  the 
contract.  The  court  has  had  very  recent  occasion  to  consider 
the  principle  here  involved,  in  an  opinion  by  Ladd,  J.,  where . 
the  cases  are  quite  thoroughly  reviewed,  and  a  result  is  reached 
contrary  to  the  contention  of  the  appellant.  See  Berry  v. 
United  Commercial  Travelers,  172  Iowa  429.  We  content  our- 
selves at  this  point  with  an  additional  reference  to  a  pertinent 
authority  upon  the  true  meaning  of  ** proximate  cause:*' 

''The  proximate  cause  .  .  .  is  the  dominant  cause,  not 
the  one  which  is  incidental  to  that  cause,  its  mere  instrument. 
...  *  The  inquiry  must  always  be  whether  there  was  any 
intermediate  cause  disconnected  from  the  primary  favlt  and 
self -opera  ting,  which  produced  the  injury.'  "  Insurance  Co. 
V,  Boon,  95  U.  S.  117,  133. 

IV.     Finally,  we  wish  to  note  the  issue  tendered  by  the 
defendant 's  answer.     The  only  plea  there  offered,  except  that 
of  bare  denial  and  a  plea  of  tender,  is  the  affirmative  allega- 
tion that  its  refusal  to  recognize  plaintiff's 


. special 

luiSfScJ  Ma™     the  ground  that  it  had  investigated  the  claim 


5.  Pleading:  claim  and  pay  the  promised  benefits  was  upon 

ly  pleaded :  in* 
surance  clause 

limiting  iiabu-    ^j^^  f^^j^^  ^j.  believed  that  the  death  of  the 

deceased  did  not  result  solely  and  without 
intervening  cause  from  an  accidental  injury,  but  that  the 
death  was  contributed  to  by  reason  of  a  diseased  condition 
existing  in  the  body  of  deceased  ^'long  prior  to  the  date  of  the 
alleged  accident,^'  It  would  seem  that  appellant  here  selected 
the  ground  on  which  it  chose  to  contest  the  plaintiff's  claim, 
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though  it  was  wholly  lost  si^t  of  in  the  court  below,  and  is 
not  urged  in  this  court.  No  eyidence  of  any  kind  was  offered 
in  its  support,  nor  is  there  anything  in  the  record  from  which 
such  an  inference  could  be  drawn.  It  follows  that  the  only 
issues  here  to  be  considered  are  such  as  are  raised  by  the 
denials  in  the  answer,  and  to  these  we  have  given  sufficient 
attention. 

For  the  reasons  stated,  the  judgment  of  the  district  court 
is — Affirmed, 

Evans,  C.  J.,  Deemeb  and  Preston,  JJ.,  concur. 

Deemer,  J. — I  do  not  wish  to  dissent  from  the  conclusion, 
reached  in  this  case,  because  of  the  nature  of  the  issues  ten- 
dered by  the  defendant;  but,  to  avoid  any  misapprehension 
as  to  the  effect  of  defendant's  by-laws,  Article  4,  Section  2, 
and  Article  6,  Section  3, 1  wish  to  emphasize  the  thought  that, 
if  the  issue  had  been  properly  tendered,  I  think  the  case  should 
at  least  have  gone  to  the  jury,  for  it  to  determine  whether 
or  not  the  death  of  the  assured  resulted  directly  from  an  abra- 
sion or  cut  of  the  skin,  through  which  there  was  introduced 
into  the  system,  by  the  instruments  or  by  the  means  causing 
the  abrasion  or  cut,  specific  bacteria,  which,  within  a  period 
of  10  days  after  the  injury,  produced  blood  poisoning  or  infec- 
tion, and  that,  had  the  jury  so  found,  the  limit  of  plaintiff's 
recovery  would  have  been  $500.  We  must  give  these  two 
by-laws  some  effect,  and  the  most  that  can  be  said  for  them 
is,  that,  if  the  pleader  had  properly  tendered  the  issue,  defend- 
ant is  liable  for  the  death  of  assured,  due  to  blood  poisoning  or 
infection,  to  the  full  amount  of  the  policy,  in  the  event  that 
the  germ  which  was  brought  into  the  system  was  not  intro- 
duced through  an  abrasion  or  cut,  but  in  some  other  way,  and 
that  the  abrasion  or  cut  was  the  direct  result  of  an  accident. 
I  am  not  prepared  to  say,  in  view  of  the  issues  tendered  and 
the  motion  filed  by  defendant,  that  the  question  is  now  before 
us  as  to  whether  the  matter  should  have  gone  to  the  jury  at 
all.    What  I  wish  to  be  clear  about  is  this :    In  my  opinion^ 
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had  the  issue  been  properly  tendered,  defendant,  on  the  testi- 
mony appearing  in  the  record,  was  entitled  to  have  the  ques- 
tion above  mooted  submitted  to  a  jury.  Defendant  undoubt- 
edly intended  to  limit  its  liability  in  certain  cases  of  blood 
poisoning  or  infection,  and  had  enough  testimony  to  take  the 
case  to  the  jury  upon  the  question  of  its  limited  liability. 

For  these  reasons,  I  am  impelled  to  file  this  separate 
opinion. 


Grant  Howard,  Appellant,  v.  James  Burke,  Appellee. 

AKIMAIiS:      Damage    Feasant— COiattel    Mortgages— Priority— Be- 

1  plevin.  The  claim  for  damages,  duly  assessed,  of  one  taking  up 
trespassing  animals,  is  superior  to  the  right  of  a  prior  and  recorded 
chattel  mortgage  on  said  animals,  the  statute  granting  such  right 
of  distraint  not  providing  that  such  claim  for  damages  shall  be 
subject  to  prior  recorded  liens. 

Weaves,  J.,  dissents. 

AKIMAIiS:      Damage    Feasant— Priority    Over    Mortgage— PubUe 

2  PdUcy.  A  statute  not  specifically  so  declaring,  but  requiring  a 
construction  that  the  claim  for  damages  of  one  taking  up  tres- 
passing animals  is  superior  to  the  right  of  a  prior  mortgagee  of 
the  animals,  is  not  contrary  to  "public  policy." 

OOKSnTUnONAL    LAW:      Impairment    of    Contracts— Dajnage 

3  Feasant  laaw.  One  may  not  claim  that  his  contract  has  been 
impaired  by  a  statute  when  the  statute  was  in  existence  prior  to 
entering  into  the  contract  in  question.  So  held  as  to  the  damage 
feasant  statute,  which  involves  the  holding  that  the  claim  for 
damages  thereunder  is  prior  in  right  to  a  chattel  mortgage. 

Appeal  from  Woodbury  District  Court, — Qeobge  Jbpson, 

Judge. 

FBmAY,  May  5,  1916. 

Action  in  replevin  to  recover  two  swine  under  and  by 
virtue  of  plaintiff's  chattel  mortgage,  and  claiming  that  his 
chattel  mortgage  lien  was  superior  to  the  claim  of  appellee 
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for  damages  caused  by  trespassing  animals.    The  court  found 
for  the  defendant,  and  the  plaintiff  appeals. — Affirmed. 

W.  G.  Sears,  E,  8.  Fergason  and  F.  L,  Ferris,  for 
appellant. 

Earl  Edmonds  and  Henderson  dk  Fribourg,  for  appellee. 

Preston,  J. — The  case  was  tried  upon  an  agreed  state- 
ment of  facts,  which  was  substantially  this:  The  defendant, 
Burke,  was  the  owner  of  farm  lands  upon  which  he  resided 
and  had  certain  crops  during  the  year  1913 ;  one  Mark  How- 
ard, a  son  of  plaintiff,  lived  upon  an  adjoining  farm,  which 
he  had  leased  from  the  owner  thereof,  one  Wendell ;  and  the 
said  Mark  owned  certain  hogs,  which  he  kept  upon  the  farm 
he  had  leased.  During  the  season  of  1913,  these  hogs  came 
upon  defendant's  land  and  were  found  thereon  by  defendant 
damage  feasant,  or  destroying  defendant's  crops.  Defendant 
distrained  two  of  said  hogs  and  took  possession  thereof  and 
impounded  them.  All  proceedings  by  the  appellant  in  dis- 
training said  swine,  and  by  the  township  trustees  and  all  offi- 
cers, were  regular  and  as  provided  by  law.  It  is  not  contended 
otherwise  by  appellant,  so  that  we  will  not  recite  the  facts  as 
to  this. 

The  trustees  assessed  the  damages  done  by  the  hog^  at 
$24.30,  including  costs.  Mark  Howard  refused  to  pay  said 
amount,  and  the  trustees  advertised  the  hogs  for  sale.  Before 
the  sale  had  taken  place  as  advertised,  the  plaintiff  procured 
from  Wendell  an  assignment  of  the  chattel  mortgage  on  these 
hogs,  and  also  procured  the  assignment  of  a  note  from  said 
Wendell  upon  which  there  was  a  balance  due  of  $15  and 
interest.  The  note  was  secured  by  the  mortgage.  The  mort- 
gage was  properly  recorded  in  October,  1912,  in  the  county 
where  defendant 's  land  was  situated.  Plaintiff  commenced  an 
action  in  justice  court  to  recover  the  possession  of  the  hogs 
under  his  mortgage,  and  took  possession  thereof  and  sold  the 
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same.  The  value  of  the  hogs  was  $35.  The  finding  was  for 
plaintiff  in  the  justice  court,  and  defendant  appealed. 

In  the  district  court,  a  jury  was  waived,  and  the  court 
found  for  the  defendant.  A  certificate  of  appeal  was  allowed, 
and  the  case  is  here  upon  the  question  as  to  whether  the  lien 
of  plaintiff's  chattel  mortgage  is  superior  to  the  claim  of 
defendant,  or  whether  the  defendant's  claim  for  damages 
against  trespassing  stock,  given  by  Section  2313  of  the  Code, 
takes  priority  over  a  recorded  chattel  mortgage  on  the  same 
stock. 

Appellant  claims  that  the  statute  does  not  give  a  lien  prior 
to  the  mortgage,  because :  first,  it  is  against  public  policy,  in 
that  it  destroys  or  greatly  impairs  the  merchantable  value  of 
live  stock ;  second,  because  such  a  lien,  being  statutory,  cannot 
have  priority  unless  expressly  so  stated  in  the  statute,  and 
the  statutes  of  Iowa  do  not  so  state ;  and,  third,  because  such 
a  statute,  or  such  a  construction  of  the  existing  statute,  would 
render  it  unconstitutional  as  impairing  the  obligations  of 
contracts. 

1.  On  the  first  proposition,  appellant  cites  several  cases, 
among  them,  Howes  v,  Newcomh,  146  Mass.  76  (15  N.  B.  123) ; 
Wright  V,  Sherman  (S.  D.),  52  N.  W.  1093.  The  first  propo- 
sition is  not  argued  by  appellant  further  than 
^'  age  feaaan?:*™"  to  citc  the  cascs  Under  this  point  as  above 
gages :  mier-      Stated.    In  the  first  case  cited,  it  was  held  that, 

in  order  to  establish  a  lien  for  the  keeping  of 
horses  left  with  the  mortgagee  thereof  in  the  hands  of  the 
mortgagor,  to  be  used  by  him  in  his  business,  there  must  be 
an  express  or  implied  consent  on  the  part  of  the  mortgagee  to 
such  keeping,  and  the  holding  was  that  consent  is  not  to  be 
presumed  from  the  mere  possession  by  the  mortgagee,  and 
that  knowledge  on  the  part  of  the  mortgagee  that  the  horses 
were  kept  in  a  barn  belonging  to  an  employe  of  the  mort- 
gagor would  not  create  an  implied  consent  on  his  part  to  such 
keeping.  And  in  the  Wright  case,  the  holding  was  that  the 
lien  of  a  chattel  mortgage,  properly  filed,  is  paramount  to  that 
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of  an  agister  for  subsequently  pasturing  the  mortgaged  stock, 
unless  it  is  shown  that  the  mortgagee  consented  that  such 
stock  might  be  so  pastured  and  subjected  to  such  lien.  The 
agister  can  refuse  to  accept  the  stock  and  has  knowledge  of 
the  mortgage. 

An  innkeeper  is  under  no  obligation  to  receive  and  pro- 
vide for  the  guest.  Where  stock  is  found  damage  feasant, 
there  is  no  time  to  investigate  the  chattel  mortgage  record  or 
make  inquiry  concerning  such  matters. 

Defendant's  claim  for  damages  is  in  the  nature  of  an 
action  in  rem  where  stock  is  found  damage  feasant,  and  is 
against  the  animal.  The  animal  should  be  distrained  to  pre- 
vent further  damage,  and  distraint  provides  the  best  method 
of  securing  redress.  If  there  is  any  argument  on  the  ques- 
tion of  public  policy,  we  think  it  is  in  favor  of  preventing 
the  destruction  of  crops  by  live  stock  running  at  large.  This 
is  particularly  true  as  to  swine,  which  are,  under  our  statute, 
at  all  times  prohibited  from  running  at  large.  Code  Section 
2314. 

We  think  it  is  not  against  public  policy  to  provide  a 
method  of  collecting  damages  caused  by  swine  running  at 
large  and  found  damage  feasant,  for  it  is  to  the  interest  of 

everyone,  the  owner  of  stock  and  the  owner 

^'  age  feJiaii?!^'"'  of  crops,  that  such  damage  be  prevented,  and, 

mortiraffeTpub-  if  permitted  by  the  owner,  that  the  person 

suffering  the  damage  shall  have  some  speedy 
method  of  collecting  the  damage  done.  We  think  the  cases 
cited  by  appellant  are  not  in  point. 

2.  Appellant  assumes  that  defendant's  claim  is  a  lien. 
It  may  be  such,  in  a  sense,  after  he  has  taken  possession  of 
the  trespassing  animals.  Section  2313  provides  that  any  ani- 
mal trespassing  upon  land  fenced  as  provided  by  law  may  be 
distrained  by  the  owner  of  such  land  and  held  for  all  damages 
done  thereon  by  it,  unless  it  escaped  from  adjoining  land  in 
consequence  of  the  neglect  of  such  landowner  to  maintain  his 
part  of  a  lawful  partition  fence,  etc.    It  shyB  nothing  about 
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any  lien,  but  provides  the  method  by  which  the  claim  for 
damages  may  be  enforced.  It  does  not  say  whether  damages 
are  or  are  not  superior  to  a  chattel  mortgage.  Appellant  cites 
a  number  of  cases  on  this  point,  among  them,  the  following 
Iowa  cases :  Beh  v.  Moore,  124  Iowa  564 ;  Haggard  v.  Scati, 
142  Iowa  682 ;  Des  Moines  Brick  Co.  v,  Smiih,  108  Iowa  307 ; 
Hunter  v.  CUizens'  8av.  &  Tr.  Co.,  157  Iowa  168;  Deering  v. 
Wheeler,  76  Iowa  496 ;  also  23  Cyc.  1368. 

These  cases  hold  to  the  rule,  substantially,  that,  in  the 
absence  of  statutory  provision  to  the  contrary,  liens  take  pre- 
cedence in  the  order  of  time,  the  first  in  point  of  time  being 
superior,  and  that,  under  certain  provisions  of  the  statute 
providing  for  liens,  the  party's  rights  are  purely  statutory 
and  no  broader  than  the  statute.  And  it  is  appellant's  con- 
tention that  the  statute  for  trespassing  animals  does  not  make 
any  provision  for  priority  for  the  lien  or  claim  for  damages 
over  prior  liens  of  record,  and  thus  the  lien  must  be  enlarged 
beyond  the  language  of  the  statute  in  order  to  create  priority. 
A  number  of  instances  in  the  statutes  of  this  state  referred  to 
in  the  foregoing  cases  provide  for  statutory  liens,  and  in 
some  of  them  special  provision  is  made  that  such  liens  shall 
be  subject  to  prior  liens  of  record.  The  lien  of  a  livery  stable 
keeper  comes  under  this  head.  Code  Section  3137.  The  lien 
of  innkeepers  is  provided  for  in  Section  3138.  The  statute 
provides  that  the  lien  of  labor  claimants  is  prior  to  certain 
other  liens.  When  the  legislature  intends  to  create  a  lien 
subject  to  prior  liens  of  record,  the  statement  is  explicit  to 
that  effect,  and  when  the  lien  is  not  to  be  subject  to  prior 
liens  of  record,  there  is  no  provision  made  therefor.  As  stated, 
the  claim  of  the  owner  of  the  crops  for  damages  done  by  tres- 
passing animals  is  not  called  a  lien.  The  language  of  the 
statute,  as  found  in  Section  2314,  is  as  follows : 

"Animals  thus  prohibited  from  running  at  large,  when 
trespassing  on  land,  or  a  road  adjoining  thereto,  may  be  dis- 
trained by  the  owner  of  such  land,  and  held  for  damages 
done  by  them,  and  for  the  costs  provided  in  this  chapter. ' ' 
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That  there  is  nothing  said  about  a  lien  and  a  chattel  mort- 
gage against  swine,  prohibited  at  all  times  from  running  at 
large,  does  not  make  such  swine  any  the  less  trespassing 
animals.  It  gives  the  owner  of  the  land  the  right  to  dis- 
train any  such  animal  found  doing  damage,  regardless  of 
prior  liens  of  record.  If  this  be  not  so,  then  all  that  would 
be  necessary  to  permit  all  stock  and  all  swine  to  run  at  large 
would  be  to  have  a  chattel  mortgage  against  them  duly 
recorded,  and  then,  no  matter  how  small  the  chattel  mort- 
gage or  how  large  the  amount  of  damage,  the  landowner  and 
owner  of  the  crops  would  be  helpless.  The  defendant  is  not 
seeking  in  this  action  to  extend  a  lien  beyond  the  language 
of  the  statute  or  to  change  a  lien  of  one  kind  for  that  of 
another. 

Perhaps  we  should  have  referred  to  the  Beh  case,  suprct, 
which  comes  under  our  statute,  providing  for  a  lien  in  favor 
of  livery  stable  keepers.  The  question  there  was  whether  the 
mortgagee  was  bound  by  the  fact  that  he  knew  that  pasturage 
was  being  furnished,  and  it  was  held  that  the  question  was 
obviated  by  reason  of  the  wording  of  the  statute  providing 
that  such  a  lien  is  subject  to  prior  liens  of  record,  and  that 
was  all  the  notice  to  which  the  agister  was  entitled.  We  are 
of  opinion  that  the  court  correctly  decided  that  plaintiff's 
chattel  mortgage  was  not  superior  to  the  claim  of  defendant 
for  damages. 

3.  As  to  the  contention  of  appellant  that  the  statute 
impairs  the  obligation  of  contracts  and  is,  therefore,  uncon- 
stitutional, the  argument  is  that,  if  one  who  takes  a  mortgage 

in  good  faith,  believing  that  he  is  amply 
^'  TioNALLAw:       sccurcd,   must   postpone   his   duly   recorded 

impairment  of  .  j.  ^•        m        ^  i       ^i         ^     ^ 

contracts :  dam-  mortgage  to  a  lien  for  damages  by  the  stock 

age  feasant  law.    .,     ,    -  ,  .  -^        'j.  u    •  •      xx. 

that  form  his  security,  it  would  impair  the 
obligation  of  contracts  by  diminishing  or  destroying  the  very 
security  on  which  he  relied,  by  sacrificing  it  to  secure  a  dam- 
age claim,  often  without  the  knowledge  of  the  mortgagee,  and, 
even  if  he  did  know  it,  would  require  him  to  advance  money 
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far  beyond  the  value  of  his  security  to  protect  what  he  had 
a  right  to  believe  already  secured.  They  cite  in  support  of 
the  proposition:  National  Bamk  of  Commerce  v.  Jones 
(Okla.),  11  Am.  &  Eng.  Ann.  Cas.  1041;  Toledo  D.  &  B.  B. 
Co.  V.  Hamilton,  134  U.  S.  296;  Crowther  v.  Fidelity,  etc., 
Ins.  Co.  85  Fed.  41,  43;  Yeaiman  v.  King  (N.  D.),  51  N.  W. 
721;  Giles  v.  StarUon  (Texas),  26  S.  W.  615;  1  Jones  on 
Liens,  §  701 ;  State  v.  Lynch,  169  Iowa  148. 

The  foregoing  cases  are  all  cited  in  the  first  one.  In  that 
case,  the  Oklahoma  court  said : 

**  These  authorities  lay  down  the  doctrine  that  a  mort- 
gage lien  constitutes  a  vested  property  right,  and  after  it 
has  attached,  the  legislature  has  no  power  to  create  a  lien 
superior  to  the  vested  interest,  or  to  provide  that  such  vested 
lien  shall  be  made  inferior  to  a  lien  subsequently  created,  and 
we  think  this  rule  sound,  and  in  harmony  with  reason  and 
justice.  *' 

But  the  trouble  with  appellant 's  contention  at  this  point 
is  that  the  statute  in  question  does  not  pretend  to  make  a 
claim  for  damages  where  trespassing  stock  is  distrained  prior 
to  the  lien  of  a  mortgagee.  It  simply  provides  that  trespass- 
ing animals  may  be  distrained,  and  the  method  for  collecting 
damages.  It  does  not  in  any  way  impair  the  contract  between 
the  mortgagor  and  the  mortgagee.  If  plaintiff  was  the  owner 
of  the  animals,  instead  of  simply  a  mortgagee,  and  they  were 
trespassing  upon  defendant's  premises  and  destroying  the 
crops,  the  defendant  would  have  a  right  under  this  statute 
to  take  the  property  itself.  The  statute  in  question,  or  a  very 
similar  one,  has  been  the  law  of  Iowa  for  50  years.  It  was 
enacted  long  prior  to  the  making  of  the  contract  between 
plaintiff  and  the  mortgagor. 

Appellee  cites  Davis  v.  Bronson,  6  Iowa  410,  to  the  effect 
that  laws  made  prior  to  the  formation  of  a  contract  cannot 
impair  its  obligation,  because  all  existing  laws  enter  into  the 
contract  when  made  and  define  and  determine  it. 

Vol.  176  Ia.— 9 
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The  law  in  regard  to  distraining  trespassing  animals  does 
not  require  that  notice  be  given  to  the  mortgagee,  or  that  his 
rights  shall  be  given  any  consideration  upon  distraint  of  tl;^ 
animals.  It  would  be  unreasonable  to  hold  that  animals  found 
damage  feasant  are  subject  to  a  prior  lien  of  record,  and  that 
the  mortgage  throws  around  such  animals  and  their  owner  a 
protection  such  as  they  would  not  have  were  it  not  for  the 
mortgage,  and  compel  the  owner  of  the  crops  destroyed  to 
ascertain  from  an  investigation  of  the  records  of  the  county 
whether  there  were  any  incumbrances,  before  he  would  be 
justified  in  distraining  the  animals.  Such  a  search  would 
enable  the  animals  to  go  a  long  distance  and  beyond  the  reach 
of  the  person  damaged.  In  such  case,  he  would  have  no 
remedy  whatever,  unless  the  owner  of  the  animals  was  solvent. 
But  he  would  have  no  redress  against  the  animals.  Such  a 
construction  would  nullify  the  statute.  The  statute  ought  not 
to  be  so  construed  as  to  enable  a  man  without  property  or 
means  to  pay  damages,  to  purchase  animals,  execute  a  chattel 
mortgage  on  the  same  for  the  purchase  price  for  all  they  are 
worth,  and  then  turn  them  loose  to  live  upon  the  crops  of  the 
neighbors  until  the  crops  are  totally  destroyed,  and  the  owner 
of  the  crops  be  compelled  to  stand  by  helpless.  We  think  this 
summary  provision  of  the  law  is  for  the  protection  of  those 
suffering  damage  by  reason  of  the  negligence  of  irresponsible 
parties,  or  anyone  permitting  their  animals  to  run  at  large. 
As  stated,  the  statute  seems  to  be  plain,  and  the  only  way 
the  contention  of  appellant  could  be  sustained  is  to  read  an 
additional  provision  into  the  law.  The  statute  reads  that 
trespassing  animals  may  be  distrained  and  held  for  damages, 
and  there  is  nothing  said  to  the  effect  that  all  animals  except 
those  upon  which  there  is  a  chattel  mortgage  lien  shall  be 
distrained,  but  that  animals  unlawfully  trespassing  upon  land 
and  found  damage  feasant  can  be  distrained,  and  then  pro- 
vides for  a  method  of  fixing  the  damages.  There  is  nothing 
about  a  mortgage  lien  or  any  other  lien  of  record,  but  that 
certain  acts  shall  be  performed  and  the  damages  ascertained, 
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and  if  not  paid,  the  animals  sold.    We  are  of  opinion  that  the 
statute  is  valid. 

It  follows  from  what  we  have  said  that  the  judgment  of 
the  district  court  is  right,  and  it  should  be  and  is — Affirmed. 

Evans,  C.  J.,  Deemeb  and  Gatnob,  JJ.,  concur. 

Weaves,  J.,  dissents. 


lowA  Central  Railway  Company,  Appellant,  v.  Board  op 
Review  op  Euot  Township,  Louisa  County,  Iowa,  Appellee. 

TAXATION:     Eqoalixation  of  ABsanments— Undervalued  But  In- 

m 

1  equitable  Assessment.  Assessing  property  at  less  than  its  actual 
value  still  leaves  the  taxpayer  with  a  grievance,  which  may  be 
corrected  on  appeal  from  the  action  of  the  board  of  review,  when 
it  is  made  to  appear  that  such  property  is  assessed  higher,  propor- 
tionately, than  other  property  in  the  same  taxing  district.  So  held 
where  an  interstate  bridge  was  assssed  at  about  66%  per  cent,  of 
its  true  value,  while  other  property,  real  and  personal,  in  the  same 
district  was  assessed  at  about  40  per  cent,  of  its  true  value,  the 
relief  granted  being  a  reduction  of  the  bridge  assessment  to  the  40 
per  cent,  basis.     (Sees.  1305,  1373,  Code  Supp.,  1913.) 

TAXATION:     Interstate  Bridges— How  Assessed  and  Taxed.     Mis- 

2  sissippi  and  Missouri  River  bridges  should  be  assessed  and  taxed 
on  the  same  basis  as  all  property,  real  and  personal,  our  statute 
not  having  classified  such  bridges  as  strictly  real,  or  strictly  per- 
sonal, property.  (Sec.  1342,  Code,  1897.)  So  held  where  issues 
necessitated  a  comparison  of  an  assessment  on  such  a  bridge  with 
assessments  on  other  property. 

TAXATION:     Equalization  of  Assessments — ^Estoppel.    One  seeking 

3  to  correct  an  inequitable  assessment  because  not  in  proportion  to 
assessments  on  other  property,  is  not  estopped  from  insisting  on 
the  disparagement  in  such  assessments  because  he  files  with  the 
board  of  review  a  request  that  such  othei'  assessments  be  raised, 
and  later  dismisses  such  request. 

Appeal  from  Louisa  District  Court, — ^W.  S.  Withrow,  Judge. 

Friday,  May  5,  1916. 
In  1911,  appellant  was  the  owner  of  a  certain  bridge 
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across  the  Mississippi  River,  extending  from  a  point  in  Eliot 
Township,  Louisa  County,  Iowa,  to  a  point  in  the  city  of 
Keithsburg,  Illinois.  A  portion  of  this  bridge,  being  within 
the  limits  of  the  above  named  township,  is  taxable  in  Iowa, 
under  the  statute.  The  assessor  for  Eliot  Township  fixed  the 
value  of  that  portion  of  the  bridge  taxable  in  Iowa  at  $800,000. 
The  railway  company  appeared  before  the  board  of  review  of 
Eliot  Township  and  objected  to  the  valuation  fixed  by  the 
assessor,  and  this  valuation  was  by  the  board  of  review  reduced 
to  $400,000.  From  this,  the  company  appealed  to  the  district 
court,  and,  after  trial  in  that  court,  the  valuation  of  the  bridge 
was  fixed  at  $335,000.  The  railway  company,  deeming  this 
valuation  too  great  as  compared  with  the  valuations  placed 
upon  other  property,  has  appealed  to  this  court  from  that  part 
of  the  decree  which  fixes  the  valuation  for  purposes  of  taxation 
at  the  last  named  figure.  The  district  court  found  the  value 
of  the  entire  bridge  across  the  river  to  be  $570,000;  it  fixed 
the  value  of  that  portion  of  the  bridge  lying  west  of  the  middle 
of  the  main  channel  of  the  river,  and  therefore  taxable  in 
Iowa,  at  $502,000.  The  court  found  that,  as  a  matter  of  law, 
the  railway  company  should  be  taxed  upon  that  part  of  its 
bridge  which  is  taxable  in  Iowa  in  the  proportion  that  is 
applied  to  property  for  purposes  of  taxation  in  the  taxing 
district  in  which  said  property  is  situated.  A  further  state- 
ment of  facts  appears  in  the  opinion. — Reversed. 

W,  H.  Bremner,  F,  M.  Miner  and  BurreU  &  Deviii,  for 
appellant. 

W.  E.  Blake  and  H.  0.  Weaver,  for  appellee. 

Preston,  J. — No  complaint  is  made  by  appellant  of  the 
finding  of  the  court  as  to  the  true  value  of  that  portion  of  the 
bridge  located  in  Iowa.  Defendants  have  not  appealed  there- 
from, and  no  question  is  raised  as  to  the  correctness  of  that 
finding,  and  the  record  does  not  contain  all  the  evidence  upon 
that  point. 
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At  the  trial  in  the  district  court,  the  appellant  offered 
evidence  for  the  purpose  of  establishing  the  basis  upon  which 
other  property  in  Eliot  Township  and  in  Louisa  County  gen- 
erally was  assessed.     This  evidence  consisted 
1.  Taxation:         of  the  testimony  of  witnesses  as  to  the  actual 

equalization  of  *' 

aBMssmepu :      valuc  of  certain  tracts  of  land  located  in  Eliot 

under-valued 

aai^menu"®    Towuship    and    Other   townships   in    Louisa 

County;  the  assessor's  record  showing  the 
assessed  value  of  such  tracts  of  land ;  general  teijtimony  from 
those  who  were  in  a  position  to  know  as  to  the  general  basis 
upon  which  valuations  for  purposes  of  taxation  were  fixed 
throughout  Eliot  Township  and  Louisa  County  generally,  as 
compared  with  true  values.  The  values  given  by  witnesses 
were  as  of  January  1,  1911. 

It  ia  contended  by  appellant  that,  to  fix  the  value  for 
purposes  of  taxation  at  $335,000,  which  is  66.73  per  cent,  of 
its  true  value,  while  lands  which  constitute  86.2  per  cent,  in 
value  of  the  total  property  assessed  in  the  township  in  which 
the  property  under  consideration  is  located,  and  other  lands 
in  the  county,  were  assessed  at  37.55  per  cent,  of  their  true 
value,  and  the  taxable  value  of  all  property  in  the  township 
and  county  was  40.6  per  cent.,  is  to  cast  upon  appellant  an 
unjust  burden  of  taxation,  and  that  its  property  was  assessed 
higher  proportionately  than  other  property  in  the  county. 

1.  There  is  no  controversy  between  counsel  as  to  the  law 
of  the  case.    Section  1342  of  the  Code  provides  that : 

''.  .  .  all  railway  bridges  across  the.  Mississippi  and 
Missouri  Rivers,  and  grain  elevators,  shall  be  subject  to  assess- 
ment and  taxation  on  the  same  basis  as  property  of  individuals 
in  the  several  counties  where  situated." 

And  Article  8,  Section  2,  of  the  Constitution  of  Iowa, 
provides  that  the  property  of  all  corporations  for  pecuniary 
profit  shall  be  subject  to  taxation  the  same  as  that  of  individ- 
uals. Other  articles  of  the  Constitution  and  the  decisions  of 
the  courts  are  that  taxes  must  be  uniform,  and  must  not  be 
imposed  alone  or  unequally  upon  particular  individuals  or 
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classes.  The  paramount  object  which  the  law  seeks  to  insure 
in  distributing  the  burdens  of  taxation  is  equality;  and^ 
although  the  property  of  a  taxpayer  is  assessed  at  less  than 
its  true  value,  nevertheless,  if  it  is  assessed  higher  propor- 
tionately than  other  property,  he  has  a  just  cause  of  complaint. 
It  is  hardly  necessary  to  cite  authorities  upon  this  proposition, 
but  see  Bumham  v.  Barber,  70  Iowa  87 ;  Barz  v.  Board  of 
Equalization,  133  Iowa  563 ;  Reiniger  v.  Board  of  Review,  157 
Iowa  193.      • 

Appellant  contends  that  the  facts  in  the  case  at  bar  bring 
it  within  the  rule  laid  down  in  the  cases  before  referred  to, 
and  that,  although  it  concedes  that  the  value  placed  upon  its 
property  by  the  lower  court,  for  assessment  purposes,  is  less 
than  the  actual  value  thereof,  nevertheless  it  is  aggrieved  and 
entitled  to  a  further  reduction  in  such  valuation,  because  it  is 
not  assessed  upon  the  same  basis  as  other  property,  and  because 
the  assessed  valuation  as  fixed  by  the  court  is  higher  propor- 
tionately to  the  true  valuation  than  the  assessed  valuations 
of  other  property. 

As  stated,  appellant  contends  that,  as  to  lands,  the  average 
percentage  which  the  assessed  value  is  of  the  true  value,  is 
37.55  per  cent.,  this  being  the  percentage  which  the  total 
assessed  value  of  all  the  tracts  is  of  the  total  true  value  of  all 
the  tracts,  and  that  the  percentage  for  all  property,  including 
farm  lands,  other  real  estate  and  personal  property,  is  40.6 

per  cent. 

2.  Counsel  discuss  the  question,  and  it  is  a  material 
inquiry  in  the  case,  as  to  whether  the  bridge  in  question  is 
real  estate,  and  whether  it  should  be  assessed  upon  the  same 

basis  as  other  lands  and  real  estate  in  the 

^'  UMtate'^' '""     county,  or  whether  it  should  be  assessed  upon 

asUfsedand       the  basis  of  all  property  in  the  district  or 

county.  Appellant  argues  that  the  bridge  is 
real  property,  and  that,  as  farm  lands  constitute  86.2  per  cent, 
of  the  total  property  in  the  district,  and  as  86.2  per  cent,  of  all 
the  property  is  valued  at  37.55  per  cent,  of  its  true  value,  then 
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an  unjust  burden  is  cast  upon  appellant  if  its  property  is 
assessed  at  a  greater  ratio.  On  this  point,  appellee  argues 
that,  under  the  statute  before  quoted,  bridges  over  this  river 
are  not  classed  as  real  estate  nor  as  personal  property,  but  as 
bridges;  that  the  statute  does  not  read  that  bridges  shall  be 
subject  to  assessment  and  taxation  on  the  same  basis  as  real 
property  of  individuals,  nor  as  personal  property  of  individ- 
uals, but  on  the  same  basis  as  property  of  individuals  in  the 
several  counties  where  situated.  In  one  sense,  and  strictly 
speaking,  we  suppose  the  bridge  would  be  considered  as  real 
estate,  but  it  is  in  a  class  by  itself.  It  is  not  precisely  like 
either  farm  lands  or  ordinary  real  estate,  nor  is  it  like  personal 
property.  We  apprehend  that  this  bridge  should  be  assessed 
the  same  as  like  property  under  like  conditions.  The  statute 
says  that  it  shall  be  assessed  and  taxed  on  the  same  basis  as 
property  of  individuals  in  the  several  counties  where  situated. 
Appellant's  comparison  is  with  farm  lands  alone,  but  there 
was  other  real  estate,  including  city  property,  which  was 
assessed  and  taxed.  Ordinarily,  we  do  not  interfere  with  the 
judgment  of  the  assessor  in  fixing  the  values  of  property ;  and 
yet  in  this  case,  the  assessor  testifies  that  he  did  not  examine 
the  real  estate  he  assessed,  but  took  the  word  of  the  owners 
as  to  the  character  and  value.  It  is  shown  in  the  record  that 
neither  the  assessor  nor  the  board  of  review  knew  anything  of 
the  value  of  such  property  as  the  bridge  in  question.  The 
amount  fixed  by  the  assessor  in  the  first  place  was  $800,000, 
and,  upon  appeal,  the  board  of  review  required  an  affidavit 
from  some  officer  of  the  company  as  to  its  value,  and  upon 
that  affidavit  alone  reduced  the  figures  of  the  assessor  to 
$400,000.  It  is  shown  that,  prior  to  the  year  in  question,  this 
bridge  was  assessed  as  real  estate ;  but,  as  we  understand  the 
record  on  the  assessment  in  question,  it  was  listed  under 
personal  property.  Property  includes  both  real  and  personal 
property.  The  legislature  could  as  readily  have  said  that 
property  of  this  character  should  be  subject  to  assessment  and 
taxation  on  the  same  basis  as  real  property  of  individuals  or 
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as  personal  property.  This  was  not  done.  It  was  competent 
for  them  to  say  that  it  should  be  assessed  on  the  same  basis 
as  property,  as  it  did  do,  and  we  think  it  was  the  intent  of 
the  legislature  that  bridges  should  be  assessed  and  taxed  on  the 
same  basis  as  all  property,  real  and  personal. 

3.  No  evidence  was  introduced  by  defendants  as  to  value 
of  the  bridge  or  other  property  in  the  township  or  county. 
Counsel  for  appellee  state  in  argument  that  a  lai^  portion 
of  the  testimony  in  the  trial  of  the  case  below  was  to  deter- 
mine just  where  the  boundary  line  was, — ^that  is,  to  determine 
just  what  portion  of  the  entire  structure  was  taxable  in  Iowa 
and  what  in  Illinois, — and  this  was  the  real  issue.  Plaintiff's 
witnesses  do  not  all  agree  exactly,  but  there  is  no  substantial 
dispute  in  the  evidence  as  to  values  and  the  assessments  of  the 
different  kinds  of  property,  real  and  personal,  in  Eliot  Town- 
ship and  other  townships,  and  there  is  evidence  on  behalf  of 
appellant  tending  to  show  that  it  is  substantially  the  same  in 
the  entire  county,  and  the  testimony  of  appellee  does  not 
contradict  this. 

Elaborate  tables  have  been  prepared  by  appellant  show- 
ing that  the  average  assessed  value  per  acre  of  lands  is  $51.50, 
and  that  the  average  true  value  per  acre  is  $137.15,  and  that 
the  percentage  of  the  total  assessor's  value  to  total  true  value, 
to  be  exact,  is  40.6  per  cent.  It  will  serve  no  useful  purpose 
to  set  out  these  figures  in  detail,  but  it  is  enough  to  say  that 
we  think  the  tables  are  fair  summaries  of  the  testimony.  In 
fact,  appellees  do  not  seriously  dispute  the  correctness  of  the 
figures:  In  argument,  they  have  another  method  of  figuring. 
But  we  think  the  figures  of  appellee  are  based  upon  figures 
which  are  not  borne  out  by  the  record.  We  shall  not  go  into 
these  figures  in  detail,  either.  They  base  their  argument,  in 
part  at  least,  upon  a  statement  introduced  in  evidence  by  one 
Blake,  or  read  from  the  record  rather,  which  is  satisfactorily 
shown  to  be  incorrect,  when  we  turn  to  the  evidence,  and  in 
part  upon  the  claim  that  one  witness  fixed  the  valuation  of 
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lands  for  assessment  purposes  at  a  fifty  per  cent,  basis, 
whereas  the  witness  said  that  it  was  assessed  at  from  one  third 
to  one  half  of  what  it  sells  for.  Appellees  make  their  estimate 
upon  the  maximum  limit  given  by  this  witness.  They  base 
their  argument  also  upon  the  general  statement  of  the  assessor, 
to  the  effect  that  in  his  judgment  the  values  which  he  placed 
on  farm  lands  would  be  about  one  half  of  the  actual  value. 
But  there  is  direct  testimony  as  to  the  valuation  placed  by  him 
upon  particular  tracts  and  the  ratio  which  it  bore  to  the  true 
value  thereof,  which  is  much  less  than  one  half. 

Without  going  into  the  evidence  further,  we  are  satisfied  / 
that  the  figures  of  appellant  are  fair  and  are  substantially 
correct.  Taking,  then,  the  actual  valuation  of  that  part  of 
the  bridge  taxable  in  Iowa  at  $502,000,  we  think  the  assessed 
value  should  be  fixed  at  40.6  per  cent,  thereof,  or  $203,812, 
and  both  sides  concede  that  the  taxable  value  is  25  per  cent,  of 
the  assessed  valuation. 

4.  It  is  claimed  by  appellees  that  an  equitable  estoppel 
has  arisen  against  appellant  in  this  matter,  and  that,  as  to 
Eliot  Township  at  least,  it  accepted  the  values  of  farm  lands 

as  proper.     The  basis  of  such  claim  is  that 

'*  Mi^iiiutionof    *^®y  contend  that  appellant  appealed  to  the 

SSSpSf^***      district  court  from  the  action  of  the  board  of 

review  on  the  assessment  of  certain  lands; 
but  we  do  not  understand  that  there  was  such  an  appeal.  The 
paper  which  appellees  claim  is  such  a  notice  of  appeal  by 
appellant  from  the  assessment  of  several  tracts  of  land 
scheduled  therein  is  as  follows: 

''To  the  Board  of  Equalization  of  Eliot  Township,  Louisa 
County,  Iowa: 

"The  undersigned  hereby  make  complaint  to  you  of 
the  assessment  of  the  several  tracts  of  land  herein  scheduled, 
and  state  that  all  of  said  assessments  are  too  low  and  are 
below  the  fair  market  value  of  the  land,  and  that  each  of 
said  assessments  should  be  raised  to  the  fair  market  value  of 
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the  land  as  provided  by  law.  We  hereby  request  that  you. 
raise  each  and  all  of  the  said  assessments  as  scheduled  in 
Exhibit  *A*  hereto  attached. 


JLliC 

it 


Dated  April  7,  1911. 

The  Iowa  Central  Railway  Company, 

By  C.  A.  Carpenter,  its  Attorney. 
D.  S.  Buffington,  Justice  of  the  Peace, 

By  C.  A.  Carpenter,  his  Attorney.'' 


Appellant  contends  that  this  is  not  an  appeal  at  all,  but 
is  a  complaint  under  Section  1373  of  the  Supplement  to  the 
Code,  1907,  which  provides,  substantially,  that  any  person 
ag^ieved  by  the  action  of  the  assessor  in  assessing  his  prop- 
erty may  make  complaint  before  the  board  of  review,  and 
may  appeal  from  the  action  of  the  board  to  the  district  court, 
or  that  any  taxpayer  may  make  complaint  in  respect  to  the 
assessment  of  any  property  in  the  township,  etc.  And  we 
think  this  must  be  so.  But,  as  we  understand  the  record, 
when  appellant  appealed  to  the  district  court  from  the  assess- 
ment of  the  bridge  in  question,  a  transcript  in  regard  to  the 
complaint  before  referred  to  was  certified,  and  the  transcript 
of  the  record  as  to  the  assessment  of  the  bridge  and  the  papers 
were  all  filed  together  and  docketed  as  one  case.  Later,  the 
two  matters  were  docketed  as  two  separate  cases,  and  the 
case  appearing  on  the  docket  in  regard  to  the  complaint  was 
dismissed  by  appellant,  and  it  is  upon  such  dismissal  that 
appellees  base  their  claim  of  estoppel.  We  think  there  is  no 
merit  in  the  claim.  The  appellees  in  no  manner  changed  their 
position  by  reason  of  the  dismissal,  if,  indeed,  there  was  any- 
thing to  dismiss.  Appellees  had  a  right  to  file  a  pleading' 
after  the  transcript  was  certified  to  the  district  court,  and  thus 
raise  the  question  of  estoppel.  But  this  was  not  done.  Ordi- 
narily, an  estoppel  must  be  pleaded. 

But,  aside  from  this,  we  suppose  that  all  the  appellant 
was  trying  to  do  was  to  have  its  bridge  assessed  upon  the 
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same  basis  as  other  property,  either  by  lowering  the  assess- 
ment of  the  bridge  or  by  making  complaint  that  other  property 
was  assessed  too  low  and  asking  to  have  it  raised.  Appellant 
clearly  had  the  right  to  appeal  to  the  district  court  from  the 
action  of  the  board  of  review  in  fixing  the  assessment  of  the 
bridge,  and  they  were  not  compelled  to  follow  the  other 
remedy.  The  cause  has  been  tried  in  equity  and  is  triable 
de  novo  in  this  court. 

We  are  of  opinion  that  the  assessment  should  be  fixed  as 
before  indicated,  and  the  cause  is  reversed.    Appellant  may  V 
have  a  decree  in  this  court  or  in  the  district  court,  at  its  ( 
election,  and  in  harmony  with  this  opinion.— i2et;ers6d. 

Evans,  C.  J.,  Debmer  and  Ladd,  JJ.,  concur. 


L.  McCoy,  Appellee,  v.  Chicago,  Mn.WAUKEE  &  St.  Pauu 

RAtt,WAY  Company,  Appellant. 

DEEDS:     Exeeptioiis  and  Beservations — Easements  Appurtenant  to 

1  Land.  A  reserved  right  in  a  conveyance  which  is  not  in  its  very 
nature  temporary  and  personal  will  always  be  held  an  easement 
running  with  the  land,  in  the  absence  of  some  controlling  provision 
to  the  contrary,  even  though  no  words  of  inheritance  are  employed. 
Intention  overrides  technical  distinctions  between  "  exceptions ' ' 
and  "reservations." 

PRINCIPLE  APPLIED:  Some  four  acres  of  land  were  con- 
veyed  to  a  railroad  company.  The  grantor's  deed  was  absolute  in 
form,  except  this  reservation:  "We  reserve  the  right  of  using  the 
water  from  said  premises  for  stock  purposes."  The  actual  purpose 
of  the  conveyance,  though  not  otherwise  shown  by  the  deed,  waa 
to  enable  the  railway  to  construct  a  reservoir  in  which  to  store 
water  for  its  engines,  for  which  purpose  the  company  might  have 
condemned  the  land.  Had  condemnation  been  resorted  to,  the 
owner  would,  by  statute  (Sec.  1996,  Code,  1897),  have  had  the 
right  of  access  to  the  water.  Held^  the  reserved  right  to  use  the 
water  was  appurtenant  to  the  land. 

WATERS  AND  WATEBCOtJBSES:     Conveyances  and  ContractB — 

2  Reservation  of  Mutual  Rights — ^Effect.  When  different  partiea 
have  mutual  right  of  access  to  the  waters  of  a  reservoir,  each  must 
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8o  exercise  his  right  aa  not  to  unreaBonably  interfere  with  the 
rights  of  others.  So  held  where  a  landowner^  having  right  of 
access,  unreasonably  allowed  his  stock  to  pollute  the  waters  of  a 
reservoir,  the  waters  of  which  were  also  used  by  a  railway  company 
for  its  engines. 

DEEDS:    ExceptloiiB  and  BeservfttioiiB — Oonstruction — ^Practical  Con- 

3  structlon — ^Evideiioe.  On  the  question  whether  a  reservation  of 
water  rights  in  a  deed  was  a  right  appurtenant  to,  and  therefore 
running  with,  the  land,  or  was  a  right  purely  personal  to  the 
grantor,  evidence  of  the  long  continued  use  of  the  water  by  a 
subsequent  grantee  of  the  land  is  admissible  as  bearing  on  the 
practical  construction  which  the  parties  themselves  had  given  to 
the  reservation. 

WATEBS  AND  WATEBOODBSES:    Easemants— -Abuse  of  Easement. 

4  Record  reviewed  and  held  not  to  show  that  plaintiff,  holding  a  right 
of  access  to  a  reservoir  of  water  as  a  right  appurtenant  to  certain 
land,  had  abused  the  right  by  using  the  right  as  appurtenant  to 
other  lands. 

WATEBS  AND  WATEBOOXJBSES:  EaeonentB— Abuse  of  Easement — 

5  Bights  and  Bemedies.  One  who  suffers  a  legal  wrong  may  not 
take  the  remedy  into  his  own  hands  to  the  extent  of  depriving 
another  party  of  an  admitted  right,  and  escape  a  claim  for  dam- 
ages. So  held  where  a  railway  company  deprived  a  landowner  of 
his  admitted  right  of  access  to  a  reservoir  because  of  the  land- 
owner's  abuse  of  the  right. 

Appeal  from  Monroe  District  Court. — ^C.  W.  Vermilion, 

Judge. 

Thursday,  January  13,  1916. 

Rehearing  Denied  Friday,  May  5, 1916. 

Action  in  equity  to  enjoin  the  defendant  from  depriving 
the  plaintiff  of  the  use  of  a  certain  pond  or  reservoir  of  water 
for  the  use  of  his  live  stock.  There  was  a  decree  as  prayed, 
and  defendant  appeals. — Modified,  Affirmed  and  Remanded. 

Cook,  Hughes  &  Sutherland,  for  appellant. 

John  T.  Clarkson,  for  appellee. 
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Weaver,  J. — The  plaintiff  owns  a  farm  of  185  acres  in 
Monroe  County.  The  defendant's  line  of  railway  runs  sub- 
stantially east  and  west,  along  or  near  the  south  line  of 
plaintiff's  farm.  In  the  year  1886,  plaintiff's  grantors,  then 
owning  the  above  mentioned  farm,  conveyed  to  the  railroad 
company  an  irregular  tract  of  4.14  acres,  carved  out  of  said 
farm  on  the  south  side  thereof.  The  use  for  which  said  tract 
was  purchased  is  not  mentioned  in  the  conveyance,  but  it  is 
admitted  to  have  been  for  the  purpose  of  constructing  and 
maintaining  thereon  a  pond  or  reservoir  in  which  to  store 
water  for  the  use  of  the  railway  company  in  its  locomotives. 
Such  reservoir  was  in  fact  constructed,  and  has  since  been 
maintained  by  defendant.  The  deed  of  this  tract,  while  other- 
wise full  and  unconditional  in  form,  contained  a  reservation 
in  the  following  words:  "We  reserve  the  right  of  using  the 
water  from  said  premises  for  stock  purposes."  The  location 
of  the  premises  and  of  the  railway,  together  with  the  irregular 
tract  conveyed,  will  be  more  readily  understood  by  reference 
to  the  following  plat:  ' 


r»mam^.mM.LiM 


4L./f 


""^ — :sag3sz 
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The  petition,  after  stating  the  foregoing  facts,  alleges 
that  said  reservation  was  made  for  the  purpose  and  with  the 
intent  to  retain  and  preserve  in  the  grantors  and  their  suc- 
cessors in  the  title  to  said  farm  the  perpetual  right  to  make  use 
of  the  water  in  said  reservoir  for  the  watering  of  the  live 
stock  kept,  used  or  pastured  thereon,  and  that  such  right  has 
always  been  recognized  and  respected  by  the  defendant  until 
in  August,  1910,  when  it  interfered  with  and  obstructed 
plaintiff's  access  to  the  water  by  surrounding  it  with  a  fence, 
thereby  depriving  plaintiff  of  the  use  and  benefit  of  said 
reserved  right  or  easement,  to  his  injury  and  damage.  He 
prays,  therefore,  a  decree  permanently  enjoining  defendant 
from  building  or  maintaining  such  fence,  or  otherwise  inter- 
fering with  plaintiff's  proper  use  of  said  water.  The  defend- 
ant denies  the  right  of  plaintiff  to  the  use  of  said  water,  and 
alleges  that  the  reservation  in  the  conveyance  of  such  tract 
was  personal  to  the  grantors  and  did  not  pass  to  their  sub- 
sequent grantees  of  the  farm.  It  further  alleges  that  plaintiff 
had  permitted  his  horses,  cattle  and  swine  to  enter,  wade  and 
wallow  in  said  reservoir,  thus  rendering  the  water  unfit  for 
defendant's  use,  thereby  compelling  defendant  to  construct 
the  fence  to  protect  itself  against  injury  from  plaintiff's 
wrongful  and  negligent  acts.  By  way  of  cross-petition, 
defendant  also  asks  that  plaintiff  be  enjoined  from  allowing 
his  stock  to  contaminate  the  water  and  from  interfering 
in  any  way  with  defendant's  use  thereof. 

The  trial  court  construed  and  interpreted  the  reservation 
in  the  deed  to  the  reservoir  tract  as  creating  a  right  or  ease- 
ment appurtenant  to  the  farm  owned  by  plaintiff  and  running 
with  the  land  in  the  hands  of  said  grantors  and  their  suc- 
cessive grantees,  and  enjoined  the  defendant  from  erecting 
or  maintaining  a  fence  which  will  exclude  or  prevent  plaintiff 
from  using  said  water  for  stock  purposes,  and  ordered  the 
removal  of  the  fence,  or  so  much  thereof  as  will  permit  free 
access  by  plaintiff's  stock  to  the  water  held  in  the  reservoir 
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upon  said  described  tract.  It  also  assessed  damages  in  plain- 
tiff's favor  for  $500.  Defendant's  cross-bill  was  also  dismissed. 
L  We  have  first  to  consider  whether,  by  the  terms  of  the 
deed  to  the  defendant,  a  right  was  reserved  or  created  in  the 
nature  of  an  easement  for  the  benefit  of  the  farm  out  of  which 

the  tract  for  the  reservoir  was  carved.    No 
tioiu  and  reser-  particular  form  of  words  IS  required  to  create 

vations :  ease* 

menu  appurte-    an  easement  or  right  upon  or  over  one  tract 

nanttoland.  or 

of  land  for  the  benefit  of  another.  More  often 
than  otherwise,  such  an  interest  is  reserved  or  created  where 
the  owner  of  a  tract  of  land  conveys  away  a  part  of  it,  and 
in  so  doing  reserves  or  excepts  from  the  effect  of  his  deed 
some  stated  right  or  privilege  in  the  part  sold,  for  the  benefit 
of  the  part  unsold.  Considerable  learned  discussion  has  been 
indulged  in  by  some  of  our  law  writers  upon  the  nice  distinc- 
tion to  be  drawn  between  an  exception  and  a  reservation  in  a 
deed  of  conveyance;  and  it  is  tfue  that  those  words  are  not 
altogether  synonymous  and,  under  some  circumstances,  the  dis- 
tinction may  have  an  important  bearing.  We  think,  however, 
that  the  question  whether  a  right  reserved,  excepted  or  created 
is  one  which  runs  with  or  is  annexed  to  the  land  or  is  one 
of  a  temporary  or  personal  character,  is  not  ordinarily  to 
be  determined  by  the  use  of  either  of  these  words,  but  the 
intent  of  the  parties  is  to  be  ascertained  by  looking  to  the 
entire  instrument  and  the  circumstances  attending  and  char- 
acterizing the  transaction  which  the  writing  witnesses.  ''Ex- 
ception" and  ** reservation"  are  frequently  treated  and  con- 
strued as  interchangeable  or  equivalent  terms.  Hamlin  v. 
New  York  &  N.  E,  R,  Co.,  160  Mass.  459 ;  Inhabitants  of  Win^ 
throp  v,  Fairbanks,  41  Me.  307, 

To  use  the  language  of  the  Minnesota  court: 
**The  day  is  past  for  adhering  to  technical  or  literal 
meaning  of  particular  words  in  a  deed  or  other  contract  against 
the  plain  intention  of  the  parties  as  gathered  from  the  entire 
instrument."    Long  v.  Fewer  (Minn.),  54  N.  W.  1071. 
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See  also,  Couderi  v.  Sayre,  46  N.  J.  Eq.  386 ;  Steiner  v. 
Peterman  (N.  J.  Eq.),  63  Atl.  1102. 

This  court  has  held  that  a  reservation  of  a  right  of  passage 
in  a  conveyance  of  a  right  of  way  to  a  railway  company 
creates  an  easement  appurtenant  to  the  remaining  land  of  the 
grantor,  and  not  a  mere  personal  privilege.  Morrison  v.  Chi- 
cago &  N.  W.  B.  Co.,  117  Iowa  587.  To  the  same  effect  are 
Teachout  v.  Capital  LodgCy  128  Iowa  380,  and  Cassens  v. 
Meyer,  154  Iowa  187.  In  the  last  cited  case,  the  reservation 
was  simply,  *  *  The  grantor  reserves  the  right  to  use  said  strip 
of  land  as  a  private  road,"  a  form  of  expression  which,  strictly 
construed,  with  reference  only  to  the  technical  meaning  of  the 
words,  would  necessarily  be  held  to  provide  or  create  nothing 
more  than  a  personal  privilege;  but,  when  construed'  with 
reference  to  the  circumstances  of  the  transaction,  we  held  it 
to  create  an  easement. 

The  circumstances  here  to  be  considered  are  not  difficult 
of  comprehension.     The  railway  company  desired  this  land 
for  reservoir  purposes.    The  owner  of  the  farm  of  which  it 
was  a  part  had  little  choice  in  the  matter;  for,  under  the 
statute,  the  company  could  proceed  to  condemn  the  tract 
(Code  Section  1996).    Should  condemnation  be  had,  the  same 
statute  provided  that  it  should  not  be  held  to  deprive  the 
landowner  ''of  access  to  the  water  or  the  use  thereof,  in  com- 
mon with  the  company,  on  his  own  land."    This  statutory 
right  would,  of  course,  be  appurtenant  to  the  land,  and  not 
a  mere  personal  privilege.     If,  then,  the  owner,  instead  of 
waiting  for  a  condemnation  which  he  was  powerless  to  pre- 
vent, saw  fit  to  make  a  voluntary  conveyance,  it  is  unreason- 
able, in  the  absence  of  some  clear  statement  to  that  effect,  to 
suppose  that  he  would  reserve  a  less  complete  or  less  substan- 
tial right  than  the  company  would  have  been  compelled  to 
grant  him  had  condemnation  been  had.    The  language  of  his 
reservation,  as  we  have  already  seen,  is  broad  and  compre- 
hensive enough  to  evidence  an  intention  to  create  a  continuing 
easement.    It  was  a  right  of  manifest  importance  to  the  farm 
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from  which  the  reservoir  tract  was  taken,  naturally  adding  to 
its  convenient  use  and  to  its  value.  Indeed,  there  is  nothing 
whatsoever,  either  in  the  language  employed  or  in  the  circum- 
stances attending  the  transaction,  to  suggest  the  idea  that  it 
was  intended  as  a  reservation  of  a  mere  personal  right.  It 
is  quite  generally  and  reasonably  held  that  a  reserved  right, 
in  a  conveyance  which  is  not  in  its  very  nature  temporary  and 
personal,  will  always  be  held  an  easement  running  with  the 
land,  in  the  absence  of  some  controlling  provision  to  the  con- 
trary. The  rule  is  usually  stated  to  be  that,  while  an  easement 
in  gross, — that  is,  personal  to  the  grantors, — may  be  reserved 
in  a  conveyance  of  land,  it  will  not  be  presumed  when  it  can 
be  fairly  construed  as  appurtenant  to  some  other  estate. 
Washburn's  Easements,  45;  Lidgerding  v.  Zignego  (Minn.), 
80  N.  W.  360 ;  Cass&ns  v.  Meyer,  154  Iowa  187,  191. 

An  examination  of  the  many  cases  which  have  affirmed 
the  existence  of  an  easement  in  land  because  of  a  clause  or 
provision  in  a  deed  of  conveyance  indicating  such  intention 
wiU  show  that,  in  much  the  greater  number,  such  finding  is 
based  on  a  reservation  clause  substantially  such  as  we  have 
here  to  deal  with.  It  is  true  that  in  many  earlier  cases  it  was 
held  that,  to  have  this  effect,  words  of  inheritance  should  be 
used ;  but  except  in  very  few  jurisdictions,  that  doctrine  is  no 
longer  adhered  to,  and  effect  is  given  to  the  intent  of  the 
parties  as  gathered  from  all  the  pertinent  evidence.  Teachout 
V.  Capital  Lodge,  128  Iowa  380,  384;  KwrmvUer  v.  Krotz, 
18  Iowa  352,  358. 

In  Stone  v.  Stone,  141  Iowa  438,  442,  an  authority  is  cited 
which  seems  to  announce  the  contrary  rule,  but  we  do  not 
understand  that  opinion  as  applying  that  doctrine  to  the  case 
then  in  hand.  In  Inhabitants  of  Winthrop  v.  Fairbanks,  41 
Me.  307,  314,  the  reservation  was  as  follows:  '* reserving  to 
myself  the  privilege  of  passing  with  teams  and  cattle  across 
the  same  to  land  /  own  south  of  the  premises ;"  and  yet  it  was 
held  to  create  an  easement  appurtenant  to  the  land  of  the 

Vol.  176  Ia.— 10 
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grantor.  The  same  was  held  in  Burr  v.  Mills,  21  Wendell 
(N.  Y.)  290,  where  the  grantor  reserved  the  right  **of  raising 
water  for  the  benefit  of  my  sawmill."  In  none  of  them  were 
words  of  inheritance  used  in  making  the  reservation.  While 
there  are  cases  applying  a  more  strict  construction  against 
the  grantor,  we  think  they  are  out  of  harmony  with  the  great 
weight  of  authority.  We  therefore  hold  with  the  trial  court 
that,  by  the  terms  of  the  deed  under  which  the  defendant 
holds  title,  the  reservoir  tract  is  the  subject  of  an  easement 
appurtenant  to  the  land  from  which  it  was  taken. 

II.  Starting,  then,  with  the  assumption  that  plaintiff,  as 
owner  of  the  dominant  estate,  is  entitled  to  access  to  the  water 
for  supplying  the  needs  of  his  live  stock,  and  that  defendant, 

as  grantee  in  the  deed,  is  entitled  also  to  use 

2.  Waters  AND       the  water  for  all  proper  purposes,  it  follows, 

COURSES :  con-     as  a  matter  of  course,  that  they  must  exercise 

veyances  and  '  " 

^atfoS  of  mu^'"'"  their  several  rights,  each  with  due  regard  to 
t^l  rights :  ef -    ^ j^^  ^ghts  of  the  Other.  The  defendant  may  not 

lawfully  exclude  the  farm  owner  from  access 
to  the  water,  and  plaintiff  may  not  wantonly  or  negligently 
destrov  the  water  for  defendant's  use.  We  see  no  reason,  in 
the  situation  as  revealed  in  the  record,  why  both  parties  may 
not  have  the  reasonable  use  of  the  water  intended  by  them  at 
the  outset,  and  neither  of  them  sustain  any  substantial  injury 
or  disadvantage.  It  is  clear  enough  that,  in  a  pond  or  reser- 
voir of  small  dimensions,  in  which  herds  of  cattle  and  swine 
are  allowed  to  gather,  wade  and  wallow  without  hindrance  or 
restriction,  the  waters  may  easily  become  unfit  for  use  in  loco- 
motive boilers,  and  this  is  what  defendant  principally  com- 
plains of,  and  its  complaint  has  material  support  in  the  evi- 
dence. But  we  are  of  the  opinion  that  plaintiff's  live  stock 
may  be  given  reasonable  access  to  the  water  for  all  their 
ordinary  needs,  without  being  permitted  to  roam  through  it 
at  will.  So,  too,  it  ought  not  to  be  impossible  or  impracticable 
for  the  defendant  to  so  protect  and  enclose  the  great  body 
of  the  water  as  to  preserve  its  reasonable  purity  for  its  intended 
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use,  and  yet  leave  enough  open  to  the  approach  and  use  of  the 
stock  to  answer  all  reasonable  purposes  and  leave  the  bulk  of 
the  stored  water  unpolluted.  In  other  words,  there  is  no 
good  reason  apparent  why  the  defendant  may  not  fence  the 
reservoir  to  an  extent  suflScient  to  accomplish  the  purpose 
above  indicated,  taking  care  to  leave  open  and  accessible  to 
plaintiff's  stock  sufBcient  water  for  its  natural  and  reasonable 
needs.  This,  we  think,  was  the  thought  of  the  trial  court  in 
ordering  the  removal  of  the  fence  **or  so  much  thereof"  as 
will  permit  free  access  to  the  water.  Considering  the  apparent 
shape  of  this  reservoir,  it  ought  not  to  be  a  difficult  problem 
to  so  cut  off  and  separate  from  the  main  body  of  water  some 
I)art  thereof,  as,  for  example,  one  or  more  of  its  arms  or 
projections  into  the  adjacent  pasture,  as  to  afford  both  parties 
full  enjoyment  of  their  respective  rights  without  giving  to 
either  any  just  ground  for  complaint.  We  have  no  criticism 
to  make  of  the  decree  below  in  this  respect,  except  that  we 
think  the  court  should  have  taken  some  measure  to  fix  a 
definite  line  for  such  fence,  the  same  to  be  maintained  by  the 
defendant  so  long  as  it  chooses  so  to  do,  subject  to  the  authority 
of  the  court  to  order  a  change  therein  if,  by  any  future  varia- 
tion in  the  water  level,  such  change  shall  be  necessary  to  pre- 
serve plaintiff's  right  of  access  to  the  reservoir  for  stock  pur- 
poses. That  this  may  be  done,  the  cause  will  be  remanded  to 
the  district  court,  with  directions  to  appoint  a  competent  sur- 
veyor or  other  person  as  referee  to  examine  and  report  upon 
the  situation,  with  plat  showing  the  outline  of  the  reservoir 
and  the  changes  which  the  referee  recominends  in  the  fence 
erected  by  the  defendant.  Upon  this  report,  and  such  addi- 
tional testimony  as  the  court  may  in  its  discretion  permit  to 
be  introduced,  let  a  supplemental  decree  be  entered  which 
shall  definitely  locate  the  fence  which  defendant  may  maintain, 
and  restrain  defendant  from  otherwise  interfering  with  plain- 
tiff's use  of  the  water,  and  also  restrain  plaintiff  from  en- 
croaching upon  the  water  outside  of  the  barrier  so  erected. 
III.     Complaint  is  made  that  the  court  permitted  plain- 


148  McCoy  v.  C.  M.  &  St.  P.  R.  Co,      [176  Iowa 

tiff  to  prove  user  as  tending  to  show  the  alleged  easement. 
We  do  not  understand  that  the  testimony  was  offered  or 

admitted  for  that  purpose/    The  evidence  of 

8.  DEBD0:  except  ..  *  xi.     j   x       *  xi. 

aons  and  reeer-  contmuous  user  irom  the  date  of  the  convey- 

vations :  prac-  -xt-  xi.     i_  i    j  j  •  is 

ticai  construe-     ance,  With  the  knowledge  and  acquiescence  of 

tion :  evidence. 

the  defendant,  was  competent  as  showing  the 
practical  construction  which  the  parties  had  placed  upon  the 
reservation  in  the  deed,  and  tending  to  show  what  was  the 
intended  effect  of  their  agreement.  There  was  no  claim  in 
the  pleadings  of  an  easement  by  prescription,  and  none  was 
established  by  the  decree.  See  Roiish  v.  Roush  (Ind.),  55  N.  E. 
1017,  1019 ;  Jones  on  Easements,  Sections  88-94. 

IV.  Appellant  further  objects  that  the  court  held  the 
easement  to  be  appurtenant  to  other  and  more  land  than 
belonged  to  the  grantors  at  the  time  of  the  conveyance.    We 

do  not  so  understand  the  record.     It  does 
'  WATER.  appear  that,  in  addition  to  the  185-acre  farm, 

OOUB8S8 :  ease- 
ments :  abuse      plaintiff  owucd  another  farm  of  200  acres  in 

of  easement. 

that  neighborhood.  But  we  find  nothing  in 
the  record  to  indicate  that  plaintiff  claims  any  right  in  the 
pond  as  appurtenant  to  the  last-mentioned  premises,  or  that 
the  court  so  ruled.  It  is  true  that  the  evidence  tends  to  show 
that,  in  the  fall  season,  plaintiff  sometimes  takes  cattle  from 
his  other  lands  and  assembles  and  feeds  them  in  the  pasture 
adjacent  to  the  reservoir,  but  we  think  this  is  no  misuse  of 
the  easement.  His  right  to  use  the  water  is  in  no  manner 
dependent  upon  the  number  of  cattle  he  may  keep  or  feed 
on  the  land  or  upon  the  source  from  which  he  procures  them, 
or  whether  he  brings  them  from  distant  pastures  or  purchases 
them  from  strangers;  but  he  cannot,  of  course,  make  use  of 
the  reservoir  as  a  watering  place  for  stock  which  is  being  kept 
and  maintained  on  lands  other  than  those  to  which  the  right  is 
appurtenant. 

V.  The  only  remaining  question  is  upon  the  awarding 
of  damages  to  plaintiff.     It  is  defendant's  contention  that. 
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even  if  plaintiff  had  an  easement  as  he  claims,  yet  he  abused 

ii  and  unnecessarily  interfered  with  defend- 

^'  w.^S^^^^       ant's  use  of  the  water,  and  it  was  therefore 

n^iul^abuae'    justified  in  fencing  the  reservoir,  and  there 

riAu^drem-  Can  be  no  recoverable  damages  arising  from  a 

rightful  act.  To  so  hold  is  to  say  that  a  party 
who  suffers  a  legal  wrong  may  take  the  remedy  into  his  own 
hands,  even  to  the  extent  of  depriving  the  other  party  of  an 
admitted  right.  If  this  rule  ever  obtains,  it  should  certainly 
be  restricted  to  cases  where  the  remedy  so  applied  is  the  only 
one  which  can  effectively  be  employed,  and  the  consequential 
interference  with  the  alleged  wrongdoer's  rights  is  incidental 
only.  In  the  case  before  us,  there  was  no  such  necessity.  The 
courts  were  open  to*  defendant  to  prevent  an  improper  use  of 
the  water  by  plaintiff;  or  if  the  emergency  was  such  as  to 
justify  defendant  in  applying  its  own  remedy,  it  could  have 
built  its  fence,  as  we  now  say  it  may,  in  such  manner  as  not 
to  destroy  plaintiff's  reasonable  use  of  the  water.  In  failing 
to  do  so,  and  in  excluding  plaintiff  entirely  from  the  reservoir, 
it  is  chargeable  with  a  wrong  for  which  damages  are  recover- 
able. 

As  the  objections  raised  by  counsel  are  to  its  liability  to 
such  recovery  at  all,  rather  than  to  the  amount  of  the  recovery, 
we  shall  not  extend  this  opinion  to  review  the  testimony  upon 
that  issue.  The  finding  of  the  trial  court  is  fairly  supported 
by  the  evidence  on  the  part  of  the  plaintiff,  and  the  defendant 
saw  fit  to  submit  the  case  without  offering  any  testimony  on 
that  issue. 

It  follows  that  the  decree  below  will  be  modified  as  here- 
inbefore outlined  and  affirmed.  The  case  will,  however,  be 
remanded  for  a  supplemental  decree,  as  hereinbefore  directed. 
— Modified  and  Affirmed  and  Remanded. 

Evans,  C.  J.,  Deemer  and  Preston,  JJ.,  concur. 
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John  Mackin,  Appellee,  v.  Minneapolis  &  St.  Louis  Railroad 

Company,  Appellant. 

APPEAL  AHB  EBBOE:    Qaeftloiui  of  Fftet— OonlUet  of  Evldoiice — 

1  Findings  of  Jury— Oo&dvslveneas.  A  finding  of  the  jury  on  a 
fair  conflict  of  evidence  is  conclasive  on  appeal. 

OAEBIEES:     Oaniage  of  LItb   Stock— Diligence— Bvldeiice.     £vi- 

2  dence  reviewed,  and  held  sufficient  to  carry  to  the  jury  the  ques- 
tion of  the  diligence  of  a  carrier  in  transporting  live  stock. 

OAEBIEES:     Caxriage  of  Live  Stock— BUigence—Biixden  of  Proof. 

3  Burden  of  proof  is  on  carrier  to  show  that  live  stock  was  trans- 
ported with  reasonable  dispatch,  even  in  cases  where  the  shipper 
accompanies  the  shipment.     (Sec.  2116,  Code  Supp.,  1913.) 

Appeal  from  Marshall  District  Court. — B.  F.  Cummings, 

Judge. 

Friday,  May  5, 1916. 

Action  at  law  to  recover  damages  for  failure  to  transport 
two  carloads  of  hogs  from  St.  Anthony  to  Marshalltown,  lowa^ 
on  day  named.  There  was  a  jury  trial.  Plaintiff  claimed 
$138.91,  but,  because  of  a  failure  of  proof  as  to  some  items, 
the  recovery  was  but  $104.95.    Defendant  appeals. — Affirmed. 

C.  H.  E.  Boardman,  W.  H.  Bremner  and  F.  M.  Miner, 
for  appellant. 

Bradford  A  Johnson^  for  appellee. 

Preston,  J. — 1.  St.  Anthony  is  in  Marshall  County^ 
northwest  of  Marshalltown.  The  evidence  shows,  or  the  jury 
could  have  found,  that  plaintiff  was  a  stock  shipper  at  St. 
Anthony,  and,  on  January  12,  1912,  two  cars  had  been  fur- 
nished him  to  ship  hogs  to  Maiishalltown,  Iowa ;  that  he  loaded 
one  car  of  hogs  and  had  the  others  in  the  yard  to  load  into 
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the  other  car,  but  could  not  pinch  the  car  up  because  of  snow 
on  the  rail,  and  only  waited  to  so  load  until  the  appellant's 
engine  came  along  and  would  take  the  car  up  to  the  chute 
to  load ;  that,  after  loading  one  car,  plaintiff  went  to  the  depot 
and  billed  the  two  cars  and  issued  to  appellant  bills  of  lading ; 
that,  before  loading,  he  talked  with  appellant's  agent,  who 
told  him  to  get  all  the  hogs  in  now,  as  an  extra  train  was 
coming,  and  he  would  get  rid  of  them  before  another  storm. 
It  is  contended  by  appellee,  and  we  think  the  evidence  was 
su£Scient  to  authorize  the  jury  to  find,  that  it  would  not  have 
been  necessary  to  feed  the  hogs,  and  none  of  them  would  have 
died,  nor  would  there  have  been  any  damages,  if  they  had 
been  taken  to  Marshalltown  by  the  extra,  as  agreed  by  appel- 
lant's agent.  Plaintiff  got  the  hogs  in  and  loaded  one  car 
and  was  ready  to  load  another.  The  conductor  of  the  extra 
said  he  could  take  the  car  if  he  had  an  order;  that  he  had 
plenty  of  power  and  plenty  of  steam.  The  telegraph  instru- 
ments were  working  all  the  time  until  it  is  claimed  that 
defendant  took  the  stock.  t 

The  train  left  Story  City,  west  of  St  Anthony,  at  7 :00 
A.  M.y  and  got  to  Marshalltown  at  11:00  A.  M.  The  train 
leaving  Story  City  on  the  12th  got  to  Marshalltown  two  or 
three  hours  late.  It  is  claimed  by  appellee  that  the  so-called 
snow  blockade  was  northwest  of  St.  Anthony  and  there  was 
no  such  blockade  between  St.  Anthony  and  Marshalltown. 
One  carload  of  the  hogs  was  kept  on  the  car,  and  the  other 
in  defendant's  stockyards. 

There  is  a  conflict  in  the  testimony  as  to  a  certain  con- 
versation between  plaintiff  and  the  station  agent,  but  this 
left  it  a  question  for  the  jury.  Under  the  pleadings,  issues  of 
law  were  those  involving  admission  and  exclusion  of  evidence, 
liability  of  a  common  carrier  for  delay  occasioned  by  un- 
precedented storms  as  an  act  of  God,  what  constitutes  delivery 
to  a  common  carrier,  and  whether  the  plaintiff  may  sue. 

The  assignments  of  error  relate  to  these  matters.  It  is 
conceded  by  appellant  that  the  issues  of  fact  involve  the  ques- 
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tion  of  weather  conditions,  delivery  to  the  carrier  as  such, 

amount  of  damage  and  loss  suffered,  and 
ROR :  queouons*  Ownership  of  the  hogs.  As  there  was  a  con- 
of evidence:  flict  in  the  testimony  as  to  these  disputed 
jury:  conciu-      qucstions  oi  fact,  such  Qucstions  were  for  the 

slvenesa. 

jury,  and  the  evidence  is  sufficient  to  sustain 
the  findings.  The  principal  defense  in  the  lower  court  seems 
to  have  been  as  to  whether  there  was  such  a  snow  storm  as 
to  constitute,  under  the  circumstances,  an  act  of  God,  and  to 
excuse  the  defendant.  The  evidence  was  directed  largely  to 
this  point.  Some  of  the  evidence  has  been  referred  to,  but  we 
shall  not  set  it  out  more  fully.  The  instruction  of  the  court 
on  this  subject,  of  which  no  complaint  is  made,  is  substantially 
that  a  snow  storm  of  such  violence,  or  a  state  of  weather  of 
such  a  condition,  as  would  prevent  the  reasonable  and  safe 
moving  of  trains  is  an  act  of  Gk)d. 

Our  conclusion  is  that  the  evidence  is  such  that  it  was 
for  the  jury  to  say  whether  defendant  exercised  reasonable 

diligence  in  transporting  the  hogs.     Where 

2     CARRIBRCI  *  CAP* 

'  riaseof  live        the  Company  accepts  live  stock  for  shipment, 
P^\^^:        it  is  its  duty  to  transport  the  same  with  aU 

dence. 

reasonable  dispatch  to  the  point  of  destination. 
2.     The  appellee  accompanied  the  stock,  and  it  is  con- 
tended by  appellant  that  the  carrier  does  not  have  the  burden 
of  proof  where  the  stock  is  so  accompanied  by  the  owner.    It  is 

contended  by  appellant  that  the  common  law 
'  riaseofii've        placed  the  burden  of  proof  on  the  carrier 

stock :  dili- 
gence': burden     as  to  matters  which  were  peculiarly  within  the 

of  proof. 

knowledge  of  the  carrier,  and  that  this  rule 
was  qualified  where  the  reason  for  its  application  fails,  as 
where  the  shipper  or  his  agent  accompanies  the  shipment. 
In  reply  to  this,  appellant  cites  Sec.  2116,  Code  Supp.,  1913. 
The  addition  to  this  section  is  as  follows: 

''In  any  suit  or  action  in  court  brought  against  a  railroad 
corporation  for  the  purpose  of  enforcing  rights  arising  under 
the  provisions  of  this  section,  the  burden  of  proving  that  the 
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provisions  of  this  section  have  been  complied  with  by  such 
railroad  corporation  shall  be  upon  such  railroad  corporation." 

The  statute  makes  no  exception  in  cases  where  the  owner 
accompanies  the  stock. 

One  or  two  other  minor  matters  are  discussed  briefly,  but 
they  are  not  of  controlling  importance.  We  are  of  opinion 
that  there  is  no  prejudicial  error,  and  the  judgment  is,  there- 
fore,— Affirmed. 

Evans,  C.  J.,  Desmer  and  Weaver,  JJ.,  concur. 


Minnie  B.  Pring  et  al.,  Appellants,  v.  Lizzie  S.  Swarm  et  al., 

Appellees. 

WILLS:      Constmction— AmbignoiiB    WIU— Parol    Evidence.     Parol 

1     evidence  may  be  received  upon  the  construction  of  an  ambiguous 

will,  in  so  far  as  is  necessary  to  apply  the  language  of  the  will  to 

the  object  or  thing  which  testator  had  in  mind  and  intended  when 

he  made  the  deviue. 

PRINCIPLE  APPLIED:  Testator,  at  the  time  of  the  execution 
of  his  will,  and  at  the  time  of  his  death,  owned  three  town  lots, 
four  tracts  of  land  in  Sec.  6,  Twp.  81,  Range  21,  and  one  tract  in 
Sec.  1,  Twp.  81,  Range  22.  Subject  to  a  life  estate  to  the  wife  in 
all  the  property,  he  devised  to  his  seven  children  as  follows: 

To  one,  the  three  town  lots. 

To  another,  a  tract  in  6-81-21,  subject  to  a  charge  of  $250  in 
favor  of  a  son,  John. 

To  another,  a  tract  in  6-81-21. 

To  another,  the  tract  owned  by  testator  in  1-81-22,  subject  to  a 
charge  of  $350  in  favor  of  John. 

To  another,  a  tract  in  6-81-22  which  testator  never  otcned,  sub- 
ject to  a  charge  of  $100  in  favor  of  John. 

To  another,  a  tract  in  6-81-22  which  testator  ncf^er  awned.  sub- 
ject to  a  charge  of  $100  in  favor  of  John. 

If  the  two  latter  descriptions  had  read  "Range  21,"  they  would 
have  covered  land  that  testator  did  then  own  and  continued  to  own 
up  to  his  death.  Three  years  later,  testator,  by  a  codicil,  increased 
John's  legacy  to  $1,800,  and  also  increased  the  aforesaid  charges 
to  cover  the  increase.  ZTeW,  parol  evidence  was  admissible  to  show 
that,  when  testator  made  his  will,  he  manifestly  had  in  mind  and 
intended  to  devise  the  two  remaining  tracts  owned  by  him  in 
6-81-21. 
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DSEDS:    8ab86q:aeiitly  Acquired  Title— Orantor's  Interett  in  Other 

2  Lands— Iniizeinezit  to  Oraotee.  Where  a  quitelaim  deed  to  real 
estate,  or  a  valid  contract  therefor,  purports,  and  is  intended,  to 
convey  a  greater  interest  than  the  grantor  was  at  the  time  pos- 
sessed of,  the  interest  of  the  grantor  in  lands  other  than  the  lands 
conveyed  by  mtid  deed  may  inure  to  the  benefit  of  the  grantee  when 
necessary  to  protect  grantee  from  a  partial  failure  of  the  title 
intended  to  be  conveyed  by  said  deed.    (See  Sec.  2915,  Code,  1897.) 

PRINCIPLE  APPLIED:  A  testator  devised  to  his  wife,  in. 
lieu  of  dower,  a  life  estate  in  eight  tracts  of  land,  and,  subject 
thereto,  devised  the  fee  in  these  tracts  to  six  sons  and  daughters, 
with  a  legacy  to  a  seventh  child  charged  to  certain  devises.  One 
daughter  received  three  town  lots,  subject  only  to  the  mother's 
life  estate.  This  daughter,  assuming  that  she  was  the  owner  of  the 
fee  in  the  said  lots,  contracted  for  full  value  to  convey  said  lots 
by  quitclaim  deed,  subject  to  her  mother 's  life  estate,  and  released 
to  her  vendee  "all  her  interest  in  all  real  estate  devised"  under 
her  father's  will.  Before  the  daughter  executed  her  deed,  the 
mother  died  intestate,  and,  in  partition  proceedings,  the  court 
held  that  the  mother  had  not  elected  to  take  under  the  will,  and 
consequently  died  seized  of  one  third  of  all  the  eight  tracts.  It 
followed  that  the  daughter  could  convey  to  her  vendee  only  a  two- 
thirds  plus  a  one-twenty-first  interest  in  said  lots.  Eeld^  the  one> 
twenty-first  interest  of  the  daughter  in  all  the  tracts  of  land  sub> 
sequently  acquired  through  her  intestate  mother  inured  to  the 
benefit  of  the  purchaser  from  the  daughter. 

DESCENT  AND  DISTBIBUTION:     Surviving  Spouse— Election  Be- 

3  tween  Will  and  Distzilmtive  Share — ^Evidence.  Evidence  reviewed^ 
and  held  to  support  the  findings  of  the  trial  court  that  a  widow 
had  not  elected  to  accept  the  provisions  of  a  will  in  lieu  of  her 
distributive  share. 

WILLS:     Dlstilbntive  Share  of  Sponae— Election.     An  election  to 

4  accept  the  provisions  of  a  will  in  lieu  of  distributive  share  is  not 
shown  by  the  mere  fact  that  a  surviving  widow  received  the  rents 
for  one  year  accruing  from  the  premises  in  which  her  husband  had 
devised  her  a  life  estate  in  lieu  of  her  distributive  share,  together 
with  statements  by  her,  on  one  or  more  occasions,  that  she  was 
willing  to  accept  that  which  her  husband  had  devised  to  her. 

TENDER:     Maintenance  of  Tender— Interest     Interest  followi  a 

5  failure  to  maintain  a  tender. 

PLEADING:    Matters  Specially  Pleaded— Tender.    Tender  should  b» 

6  specially  pleaded. 
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Appeal  from  Story  District  Court.— "R.  M.  Weight*  Judge. 

Prtoay,  May  5, 1916. 

The  opinion  sufficiently  states  the  case. — Affirmed. 

/.  W.  Douglass,  Edward  M.  McCaU,  and  Harry  LamgUmd, 
for  appellants. 

E.  H.  Addison  and  E.  B.  Vasey,  for  appellees. 

Weaver,  J. — Thomas  Oxley  died  testate,  October  23, 1910, 
seized  of  certain  real  estate,  consisting  of  three  lots  in  the 
town  of  Maxwell,  Story  County,  four  other  tracts  in  Section  6 
of  Township  81,  Range  21,  in  Jasper  County,  and  one  other 
tract  in  Section  1  of  Township  81,  Range  22,  in  Polk  County. 
The  testator  left  surviving  him  his  wife,  Mary  C.  Oxley,  and 
children  as  follows:  Lizzie  S.  Swarm,  Minnie  B.  Pring,  Ada 
J.  Byers,  James  T.  Oxley,  Mary  A.  Sperlin,  John  W.  Oxley, 
and  Ida  M.  Eulow,  his  only  heirs  at  law  and  next  of  kin. 
By  the  terms  of  the  will  as  originally  drawn,  under  date  of 
May  17,  1907,  the  testator  devised  all  his  real  estate  to  his 
wife  for  life,  the  same  to  be  *'in  lieu  of  her  dower  rights.** 
Subject  to  the  devise  to  the  wife,  he  further  devised  to  Minnie 
B.  Pring  the  three  lots  in  Maxwell ;  to  Lizzie  Swarm,  a  prop- 
erly described  tract  in  Section  6,  Township  81,  Range  21 ;  to 
Ida  Kulow,  another  properly  described  tract  in  Section  6, 
Township  81,  Range  21 ;  and  to  Mary  A.  Sperlin,  a  properly 
described  tract  of  761/^  acres  in  Section  1,  Township  81,  Range 
22.  By  the  same  instrument,  he  devised  to  Ada  J.  Byers  a 
tract  of  land  described  as  the  south  46.85  acres  of  the  west  half 
of  the  northwest  quarter  of  Section  6,  Township  81,  Range  22, 
and  to  James  T.  Oxley,  the  north  half  of  the  southwest  quarter 
of  Section  6,  Township  81,  Range  22.  Instead  of  any  devise 
of  land  to  the  son  John  W.  Oxley,  the  testator  provided  for  him 
a  legacy  of  $800,  to  be  made  a  charge  as  follows :  $250  upon 
the  land  given  to  Mrs.  Swarm,  $100  upon  the  land  given 
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to  Ada  J.  Byers,  $100  upon  the  land  given  to  James  T.  Oxley, 
and  $350  upon  the  land  given  to  Mrs.  Sperlin.    It  is  conceded 
to  be  a  fact  that  at  no  time  during  his  lifetime  did  the  testator 
own  or  have  any  interest  in  the  tracts  of  land  described  in 
the  devises  to  James  T.  Oxley  and  Ada  J.  Byers  as  being  in 
Township  81,  Range  22;  but  he  did,  at  the  date  of  the  will 
and  thence  to  his  death,  own  other  tracts,  in  all  other  respects 
similarly  described,  except  that  they  were  located  in  Township 
81,  Range  21,  instead  of  Township  81,  Range  22.    On  May  24, 
1910,  the  testator  executed  a  codicil  to  his  will,  increasing  the 
legacy   to  John   W.   Oxley,   making  the  aggregate   amount 
thereof  $1,800,  chargeable  $400  upon  the  share  of  Mrs.  Swarm, 
$300  upon  the  share  of  Mrs.  Byers,  $400  upon  the  share  of 
James  T.  Oxley,  and  $700  upon  the  share  of  Mrs.  Sperlin. 
The  foregoing  will  and  codicil  were  duly  admitted  to  probate. 
The  widow,  Mary  C.  Oxley,  died  intestate,  January  31, 
1913.    She  had  never  made  any  election  in  open  court  or  filed 
a  written  election  to  take  under  the  will  of  her  husband,  nor 
had  notice  ever  been  served  upon  her  requiring  such  election. 
The  testimony  as  to  what  was  done  in  the  matter  of  settling 
the  estate  of  Thomas  Oxley  is  very  meager,  and  we  find  noth- 
ing to  indicate  that  such  settlement  had  been  completed  when 
the  widow  died.    There  is  evidence  that  the  executor  (who  is 
not  a  member  of  the  family)  had  made  an  annual  report,  filed 
some  four  months  before  the  widow's  death,  but  its  contents 
are  not  shown,  and  we  may  presume  that  it  would  show  noth- 
ing of  material  value  for  our  consideration  in  this  case.    It  is 
shown  that  the  executor,  either  by  consent  of  the  parties  in 
interest  or  upon  the  assumption  that  such  was  his  duty  under 
the  trust  imposed  upon  him  in  that  capacity,  leased  the  land, 
or  some  of  it,  for  the  year  following  the  death  of  the  testator, 
and,  upon  collecting  the  rent,  paid  it  over  to  the  widow.    He 
appears,  however,  to  have  taken  her  receipt  therefor  to  himself 
as  executor,  and  presumably  made .  account  thereof  in  his 
reports.    As  a  witness,  the  executor  says  that,  in  conversation 
with  the  widow,  soon  after  the  death  of  her  husband,  he 
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informed  her  that  die  was  not  bound  by  the  will  and  that, 
if  she  objected  to  it,  she  could  take  her  legal  distributive 
share;  but  she  answered,  in  substance,  that  the  will  was  the 
way  her  husband  wanted  it  and  she  would  accept  it,  or  words 
to  that  effect.  He  further  testifies  that,  about  a  year  later, 
she  asked  him  if  she  could  still  demand  her  legal  share  of  the 
estate,  and  that  he,  having  first  asked  advice  of  counsel,  told 
her  that  by  taking  the  rent  she  had  estopped  herself  from  the 
right  to  now  make  such  election.  On  January  27,  1913,  a  few 
days  before  the  death  of  the  widow,  the  daughter,  Mrs.  Pring, 
and  the  son,  James  T.  Oxley,  entered  into  a  written  contract, 
by  which  the  former  agreed  to  sell  and  convey  to  the  latter 
the  three  Maxwell  lots  devised  to  her  by  the  will  of  her  father 
'*for  the  sum  of  $1,500  and  one  promissory  note,  dated  March 
1,  1912,  given  by  James  T.  Oxley  to  Mary  C.  Oxley,  to  be 
endorsed  and  assigned  by  Mary  C.  Oxley  to  Minnie  B.  Pring, 
payable  as  hereinafter  mentioned.*'  This  stipulation  is  fol- 
lowed by  further  statement  of  the  agreement  of  J.  T.  Oxley 
to  make  payment  of  $600  by  the  delivery  to  Mrs.  Pring  of 
the  note  held  by  their  mother,  and  the  further  sum  of  $1,500 
on  May  1,  1913.  Following  this  are  other  stipulations,  as 
follows : 

** Party  of  the  first  part  (Mrs.  Pring)  also  agrees  to 
release  all  interest  in  all  real  estate  devised  under  the  will  of 
Thomas  Oxley,  deceased.  .  .  .  This  conveyance  is  made 
subject  to  the  life  estate  of  Mary  C.  Oxley  given  her  by  the 
will  of  Thomas  Oxley,  deceased.  And  it  is  further  agreed  that 
the  State  Bank  of  Maxwell  shall  be  the  place  of  settlement 
where  all  payments  and  tenders  of  payments  shall  be  made.'* 

It  seems  to  be  conceded  on  the  trial  that  the  value  of  the 
Maxwell  lots  was  not  materially  more  than  $1,500,  and  that 
the  incorporation  of  the  matter  of  the  note  for  $600  into  the 
contract  was  simply  to  secure  the  influence  of  J.  T.  Oxley  in 
inducing  the  mother,  to  whom  it  had  been  given,  to  make  a 
present  of  the  note  to  Mrs.  Pring ;  and,  as  we  understand  the 
resord,  he  did  obtain  the  note,  duly  endorsed,  from  his  mother. 
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and  delivered  it  to  his  sister,  or  left  it  at  the  bank  with  the 
contract  for  her  benefit. 

Soon  after  the  mother's  death,  the  plaintiffs,  relying  on 
the  theory  that  Thomas  Oxley  had  died  intestate  as  to  the  two 
tracts  of  land  which  were  incorrectly  described  in  the  will, 
and  that  Mary  C.  Oxley,  not  having  elected  to  take  under  her 
husband's  will,  died  seized  of  a  one-third  interest  in  all  the 
real  estate  of  her  husband,  and  that  such  interest  descended 
in  equal  shares  to  her  children,  began  this  action  in  partition 
to  have  their  several  alleged  shares  confirmed  and  set  apart 
to  them.  The  testimony  on  the  trial  tended  to  show  the 
facts  as  we  have  stated  them.  Indeed,  there  is  very  little 
dispute  as  to  any  material  fact,  the  controversy  being  wholly 
upon  the  law  by  which  the  rights  of  the  parties  are  to  be 
determined. 

The  trial  court  found  and  decreed:  (1)  That  the  will, 
when  construed  in  the  light  of  the  proved  circumstances, 
shows  conclusively  the  testator's  intent  to  devise  the  lands 
he  actually  owned,  and  not  lands  in  which  he  had  no  interest 
whatever,  and  that,  the  description  being  in  all  other  respects 
perfect,  the  error  in  the  number  of  the  range  of  townships 
will  not  be  allowed  to  defeat  that  intent.  (2)  That  the  widow 
did  not  elect  to  accept  the  provision  made  for  her  in  the  will 
in  lieu  of  her  statutory  rights,  and  therefore  became  vested 
with  a  one-third  interest  in  all  the  real  estate,  which  interest, 
upon  her  death,  descended  to  her  children,  each  thereby 
inheriting  the  one-seventh  of  the  one-third,  or  the  one-twenty- 
first  part  of  said  land;  but  that  the  one-twenty-first  part 
inherited  by  Minnie  B.  Pring  in  all  the  lands  inured  to  the 
benefit  of  J*.  T.  Oxley,  by  reason  of  the  contract  between  said 
parties,  to  which  reference  has  been  made.  It  appearing,  how- 
ever,  that  James  T.  Oxley,  Mary  A.  Sperlin,  Ada  J.  Byers, 
Lizzie  Swarm  and  Ida  M.  Kulow  had  interchanged  quitclaim 
conveyances  releasing  whatever  of  right  or  title  each  may 
have  acquired  through  their  mother  in  the  lands  devised  to  the 
grantees  by  their  father,  such  conveyances  were  recognized 
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and  given  effect,  and  the  shares  of  the  respective  parties  to 
the  suit  in  all  the  lands  of  which  Thomas  Oxley  died  seized 
were  established  and  confirmed  in  the  proportions  already 
indicated,  subject,  however,  to  the  lien  of  Minnie  B.  Pring 
on  the  Maxwell  lots  for  the  amount  owed  to  her  by  James  T. 
Oxley,  and  subject  also  to  the  lien  of  the  bequests  to  John 
W.  Oxley  which  were,  by  the  will  of  the  father,  dharged  upon 
the  lands  devised  to  the  other  beneficiaries.  (3)  That  the 
charges  made  by  the  will  of  Thomas  Oxley  in  favor  of  John 
W.  Oxley  upon  the  several  tracts  of  real  estate  devised  to  his 
other  children  were  not  subject  to  abatement  or  diminution 
because  of  the  failure  of  the  wife  to  take  under  the  will  and 
the  consequent  failure  of  each  devise  to  vest  title  in  the  devisee 
to  more  than  two  thirds  of  the  land  described.  Said  charges 
were  therefore  established  and  confirmed  without  diminution 
as  liens  upon  the  diminished  interests  which  actually  vested 
in  the  devisees  under  the  will.  Partition  was  decreed  upon  the 
basis  above  indicated,  and,  actual  division  of  the  land  being 
found  impracticable,  sale  was  ordered,  as  provided  by  statute. 
Both  parties  have  appealed,  but  the  plaintiffs,  being  the  first  to 
perfect  their  appeal,  alone  are  designated  as  appellants  in  the 
record. 

The  plaintiffis  complain  of  the  decree  on  the  following 
grounds : 

I.  It  is  argued  that  the  court  was  not  authorized  to 
consider  parol  or  extrinsic  evidence  in  aid  of  the  construction 
of  the  will,  and  that  the  lands  claimed  by  Ada  J.  Byers  and 

James  T.  Oxley,  in  Section  6,  Township  81, 

^'  Btrucfion^  wn-    ^^^S^  21,  should  have  been  held  to  be  intes- 

parofevidSce.    ^**®    property.     In    support   of   this    claim, 

principal  reliance  is  placed  on  the  case  of 
Fitzpatrick  v.  Fitzpairick,  36  Iowa  674.  The  substance  of 
that  holding  is  that  equity  will  not  undertake  to  reform 
a  will  upon  parol  evidence,  a  proposition  of  law  which  may 
be  accepted  without  depriving  the  court  of  authority  to  hear 
and  consider  parol  evidence  upon  the  construction  of  a  will. 
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Chambers  v.  Waisan,  56  Iowa  676,  678.  In  that  case,  while 
re-aflSrming  the  ruling  of  the  Fitzp<Urick  ease,  the  court  dis- 
tinctly suggests  that  if,  instead  of  attempting  to  reform  the 
will,  the  party  attacking  it  had  offered  oral  evidence  of  facts 
and  circumstances  tending  to  show  what  property  the  testator 
had  in  mind,  the  will  might  have  been  held  sufficient  to  pass 
the  title.    In  this  connection,  the  court  says: 

**It  is  always  competent  to  supplement  the  language  of 
the  will  by  parol  evidence  so  far  as  is  necessary  to  apply  the 
language  of  the  will  to  the  object  or  person  intended." 

That  doctrine  has  often  been  recognized  and  applied  to 
the  elucidation  of  wills  in  which  the  description  of  property 
devised  is  as  faulty  and  misleading  as  in  the  will  now  before 
us.  See  Chambers  v.  Watson,  60  Iowa  339;  Whitehotise  v. 
Whitehause,  136  Iowa  165 ;  Stewart  v.  Stewart,  96  Iowa  620 ; 
Eckford  v.  Eckford,  91  Iowa  54;  Flynn  v.  Holma^n,  119  Iowa 
731,  736;  Patch  v.  White,  117  U.  S.  210. 

It  is  to  be  admitted  that  the  precedents  are  not  all  in 
accord,  on  this  question,  and  that  substantially  the  same 
devise  which  some  courts  have  found  fatally  defective  for 
want  of  proper  description  of  the  property  has,  in  other 
cases  and  by  other  courts,  been  sustained  by  the  aid  of  oral 
evidence.  We  shall  not  undertake  to  harmonize  them.  It  is 
a  matter  of  common  knowledge  among  lawyers  that  the  law 
of  wills  was  at  one  time  burdened  with  rules  technical  to  the 
verge  of  absurdity,  rendering  it  often  possible  to  defeat  the 
testator's  intent  concerning  which  there  was  no  room  for 
reasonable  doubt.  The  extent  to  which  some  of  them  went 
is  well  illustrated  in  the  citations  and  quotations  found  in  the 
Fitzpatrick  case,  supra,  and  in  the  dissenting  opinions  filed  in 
Eckford  v.  Eckford,  91  Iowa  54,  59,  and  Chambers  v.  Watson, 
60  Iowa  339,  342.  The  rule  announced  in  the  Fitzpairick 
case,  that  equity  cannot  undertake  to  make  a  will  for  the 
testator,  is  sound,  and  the  court  has  frequently  cited  it  favor- 
ably to  that  effect;  but  the  very  extended  discussion  of  the 
cases  found  therein  goes  much  beyond  the  real  question  there 
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being  decided,  and  contains  propositions  to  which  this  court 
has  never  subscribed.  In  both  the  other  cases,  the  dissenting 
opinions  urge  with  much  insistence  that  FitzpcUrick  v.  Fitz- 
Patrick  is  decisive  against  the  validity  of  wills  where  oral 
evidence  is  required  to  apply  the  devise  to  the  intended  prop- 
erty ;  but  in  each  case,  the  majority  held  otherwise,  and  since 
that  time,  the  rule  so  approved  has  been  applied  to  all  cases 
of  like  character,  without  division  of  opinion.  See  remarks 
of  Kinne,  J.,  in  Eckford  v.  Eckfordy  91  Iowa,  at  69,  70.  We 
close  this  branch  of  the  case  by  quoting  from  a  Nebraska 
precedent  what  we  think  a  fair  statement  of  the  correct 
principle : 

**  While  it  is  true  that  oral  evidence  cannot  be  admitted 
to  change  the  language  of  a  .  .  .  will,  yet  the  universal 
rule  at  the  present  time  is  to  admit  oral  proof  to  show  that 
one  term  was  used  for  another,  or  that  an  essential  term  to 
make  the  definition  perfect  was  omitted  or  erroneously 
stated."    Seebrack  v.  Fedwwa  (Neb.),  50  N.  W.  270. 

II.  The  next  and  only  other  exception  which  plaintiffs 
take  to  the  decree  rendered  below  is  the  effect  which  the  court 
gives  to  the  contract  between  Minnie  B.  Pring  and  James  T. 

Oxley.  As  we  have  already  said,  the  court 
2.  DBD0:  subae-    held,  in  substance,  that,  by  the  terms  of  said 

quentlyac-  77.^ 

**"*i^r'sui-  contract,  Mrs.  Pring,  assuming  to  be  the 
laidiViliure?'  owner  of  the  entire  fee  of  the  Maxwell  lots, 
p-uu^e.  undertook  to  sell  and  convey  the  same  to  her 

brother  James,  and  to  release  to  him  ''all  her 
interest  in  the  real  estate  devised  under  the  will  of  Thomas 
Oxley,"  and  James,  on  his  part,  undertook  and  agreed  to  pay 
her  a  substantial  price,  approximating  the  fair  value  of  the 
entire  property  so  to  be  conveyed,  and,  said  contract  having 
been  duly  executed  and  deposited  with  a  third  party  for  their 
joint  use  and  benefit,  the  subsequently  acquired  title  which 
she  derived  through  her  mother,  inures  to  the  benefit  of  her 
grantee.    In  so  deciding,  we  think  the  court  did  not  err.    At 

Vol.176Ia.--11 
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the  date  of  this  contract,  the  mother  was  still  ali\e,  and  it  is 
quite  certain  that  both  parties  to  the  contract  fully  believed 
that,  under  the  will  of  their  father,  Mrs.  Pring  was  the  owner 
of  the  entire  property,  and  could  sell  and  convey  a  good  title 
thereto;  The  details  of  their  negotiations  and  their  conduct 
with  reference  to  the  contract  show  this  in  very  satisfactory 
manner,  and  it  would  be  inequitable  to  a  marked  degree  to 
compel  the  grantee  to  pay  the  full  agreed  price  and  receive 
conveyance  of  a  two-thirds  part  only.  It  is  true  that  Mrs. 
Pring  agreed  to  convey  by  a  good  and  suflScient  quitclaim 
deed,  and,  as  a  general  rule,  such  sale  and  conveyance  will 
not  operate  to  pass  a  subsequently  acquired  title  of  the 
grantor  or  to  make  him  liable  to  the  grantee  for  any  loss 
arising  to  the  grantee  because  of  an  outstanding  title  in  a 
third  person.  But  it  is  also  held  that  this  principle  is  appli- 
cable only  to  a  quitclaim  deed  in  the  strict  and  proper  sense 
of  that  species  of  conveyance,  and  that,  if  the  deed  bears 
upon  its  face  evidence  that  the  grantor  intended  to  convey, 
and  the  grantee  expected  to  become  invested  with,  an  estate 
of  a  particular  description  or  quality,  and  that  the  bargain 
had  proceeded  upon  such  footing  between  the  parties,  then, 
although  it  may  not  contain  covenants  of  title,  still  the  legal 
operation  and  effect  of  the  instrument  will  be  as  binding  upon 
the  grantor  and  those  claiming  under  him  with  respect  to  the 
estate  thus  described  as  if  a  formal  covenant  to  that  effect 
had  been  inserted,  at  least  so  far  as  to  estop  them  from  ever 
afterwards  denying  that  he  was  seized  of  the  particular  estate 
at  the  time  of  the  convevance.  1  Warvelle  on  Vendors,  See. 
403 ;  Vom  Rensselaer  v,  Kearney y  11  How.  (U.  S.)  297 ;  Hagen- 
tick  V.  Castor  (Neb.),  73  N.  W.  932. 

No  deed  has  yet  been  made  or  delivered  in  this  case  to 
which  we  can  look  for  light,  but  we  have  the  written  contract 
of  the  parties,  which,  read  in  view  of  all  the  circumstances, 
makes  it  clear,  as  we  have  said,  that  the  parties  were  dealing 
on  the  basis  of  full  ownership  in  the  grantor  and  her  ability 
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and  intention  to  convey  a  good  title,  and  this,  we  think,  would 
estop  her  to  now  contend  that  she  was  selling  only  a  mere 
fraction  of  the  property. 

III.  Referring  next  to  the  defendant's  appeal,  the  first 
contention  is  that  the  widow  should  be  held  to  have  elected  to 
take  under  the  will.    It  is  conceded  that  Mrs.  Oxley  never 

made  such  election  in  open  court,  nor  did  she 
3.  DB8CBNTANO      cvcr  makc  or  file  such  election  in  writing. 

DISTRIBTTTION : 

surviving  Neither  did  the  heirs  nor  any  of  them,  nor 

w?uandd58-       ^^y  ^^hcr  pcrsou  interested  in  the  estate  serve 
evidence '***^'  her  with  any  notice  calling  upon  her  to  make 

such  election.  See  Code  Sections  3270,  3376. 
Dut  it  is  argued  that,  after  the  death  of  the  testator,  the 
M'idow,  on  one  or  more  occasions,  expressed  her  willingness  or 

purpose  to  accept  what  her  husband  had  pro^ 

^'  utivesiif J?o?"  vided  for  her,  and  that  she  did  accept  and 

8^uae:eiec-      receive  rents  accruing  on  the  land  of  which 

he  died  seized.  We  have  held  several  times 
that  the  mere  receipt  of  rents  by  a  widow  under  such  circum- 
stances will  not  operate  to  estop  her  from  claiming  her  stat- 
utory share  of  her  husband's  estate  (Byerly  v.  Sherma/n,  126 
Iowa  447;  Jones  v.  Jories,  137  Iowa  382;  Thorpe  v.  Lyones, 
160  Iowa  415),  and  we  find  nothing  in  the  record  to  take  the 
case  out  of  the  rule  so  established.  Moreover,  the  rent  in  this 
case  was  for  but  a  single  year  j  it  was  collected  by  the  executor 
as  an  asset  of  the  estate  and  by  him  paid  over  to  the  widow ; 
and,  so  far  as  appears,  the  payment  and  receipt  were  made 
without  any  claim  or  demand  therefor  on  her  part.  What 
she  said  in  conversation  as  to  her  purpose  with  respect  to 
her  husband's  will  was  not  said  to  the  other  beneficiaries,  nor 
does  it  appear  to  have  been  said  with  any  intent  to  influence 
their  conduct  or  action,  and  it  does  not  appear  to  have  done 
so.  No  election  having  been  made  and  no  estoppel  being 
established,  it  must  be  held  that  she  died  seized  of  her  statutory 
share  in  the  lands,  and  that,  having  died  intestate,  the  prop- 


164  Sta-mj  v.  Albert.  [176  Iowa 

erty  so  vested  in  her  descended  to  her  seven  children  equally, 
as  was  decided  by  the  court  below. 

*  IV.  Complaint  is  also  made  that  the  decree  below 
requires  James  T.  Oxley  to  account  for  interest  on  the  pay- 
ment due  from  him  to  Mrs.  Pring  upon  the  purchase  of  the 

Maxwell  lots,  but  the  record  discloses  no 
^'  ^Sce  o™ten-    apparent  error.    It  is  shown  that  James  T. 

executed  and  left  his  check  at  the  bank  for 
Mrs.  Pring,  to  be  delivered  upon  the  making  and  delivery 
of  the  deed  by  her,  and  the  banker  says  the  "check  was  good/' 
and  ** would  have  been  paid,"  had  Mrs.  Pring  appeared  and 

performed  her  part  of  the  contract.    This  is 
ters  specially      rclicd  upon  as  a  tender  which  stops  the  accu- 

pleaded :  tender.  ,     .  -  .  -r^         ,  . 

mulation  of  interest.  But  there  is  no  clear 
showing  that  the  tender  was  kept  good,  nor  do  we  find  a  suf- 
ficient allegation  of  tender  in  the  pleadings. 

The  amount  to  be  paid  to  John  W.  Oxley  in  discharge 
of  the  legacies  in  his  favor  which  were  made  liens  upon  the 
lands  devised  to  others  appears  to  have  been  removed  from 
the  realm  of  controversy  by  voluntary  payments  pending  this 
litigation,  leaving  nothing  in  this  regard  for  us  to  pass  upon. 

The  decree  below  appears  to  be  well  sustained  by  the 
record,  and  it  will  therefore  be  affirmed.  The  costs  of  this 
court  will  be  apportioned,  the  parties  paying  each  their  own 
costs. — Affirmed. 

Evans,  C.  J.,  Deemer  and  Preston,  JJ.,  concur. 


State  op  Iowa,  Appellee,  v.  Chablbs  Albert  et  al., 

Appellants. 

AB80N:  Oonvlctloa— Tniwffldiincy  of  Evidence.  Evidence  wMeh,  at 
best,  does  no  more  than  excite  a  grave  suspicion  of  guUt  is  insuf- 
ficient to  support  a  judgment  of  conviction.  So  held  as  to  a 
charge  of  arson. 
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Appeal  from  Appanoose  District  Court. — G.  W.  Vebmiuon, 

Judge. 

Friday,  May  5,  1916. 

Pbosbgution  for  alleged  arson,  in  that  the  defendants 
caused  to  be  burned  certain  stock  and  fixtures  of  one  Allie 
Joseph,  with  the  intent  thereby  to  injure  the  insurer  of  such 
property.  There  was  a  verdict  of  guilty,  and  defendants  have 
appealed. — Reversed  and  Bemanded. 

Oeorge  Cosson,  Attorney  General,  W.  B.  Hays,  County 
Attorney,  and  H.  E.  Valewtine,  Assistant  Counsel,  for 
appellee. 

T.  0.  Fee,  and  Howell,  Elgin  &  Howell,  for  appellant. 

Evans,  C.  J. — The  two  defendants,  Charles  Albert  and 
George  Seid,  were  indicted  jointly  with  Allie  Joseph,  the 
alleged  owner  of  the  burned  property.     Separate  trial  was 

ordered  as  to  Allie  Joseph,  and  these  two 
tiSS^^nsS&S!"  defendants  were  tried  jointly.  The  fire  in 
^^fevi.        question  occurred  at  Centerville,  at  3:10  A. 

M.,  Wednesday,  December  9, 1914.  For  some 
time  prior  to  the  fire,  Allie  Joseph  had  occupied  as  lessee  a 
certain  business  building  on  one  of  the  main  streets  of  Cen- 
terville. His  place  of  business  was  known  as  the  West  Side 
Candy  Kitchen.  He  had  therein  certain  fixtures  and  mach- 
inery and  stock,  all  of  which  was  burned  in  the  fire  involved 
herein.  The  appellants  herein,  Charles  Albert  and  Gkorge 
Seid,  were  his  employees,  and  were  in  immediate  charge  of 
this  particular  business.  Joseph  himself  personally  conducted 
another  store,  about  half  a  block  distant.  All  three  parties 
are  Greeks.  The  fire  was  suspicious  and  mysterious,  in  that 
its  cause  and  point  of  origin  have  never  been  ascertained. 
Albert  and  Seid,  the  appellants,  had  sleeping  quarters  in  the 
building  and  occupied  the  same  that  night.    They  retired 
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shortly  before  midnight,  and  claimed  to  have  been  awakened 
shortly  after  three  o'clock  by  the  smoke  which  came  into  their 
room.  They  rushed  out  through  the  back  part  of  the  build- 
ing, carrying  with  them  a  part  of  their  clothing,  which  they 
donned  after  getting  outside.  One  of  them  ran  to  the  fire- 
house  to  give  the  alarm,  and  the  other  ran  around  in  front  of 
the  building  and  ** hollered"  loudly  for  help. 

The  theory  put  forward  by  the  State  is  that  the  property 
was  over-insured  and  that  it  was  intentionally  burned  by 
Joseph,  with  the  aid  of  these  appellants,  for  the  purpose  of 
recovering  the  insurance  thereon.  The  evidence  introduced 
to  sustain  this  theory  is  wholly  circumstantial,  and  the  big 
question  in  the  case  is  whether  it  is  sufficient  to  sustain  the 
verdict  of  guilty.  Joseph  himself  was  not  in  the  city  at  the 
time  of  the  fire,  but  was  and  had  been  for  a  day  or  more  in 
the  city  of  Albia.  The  State  introduced  evidence  tending  to 
show  that  the  property  was  insured  for  $1,600,  and  that  its 
actual  value  was  $200  or  $300.  The  evidence  of  the  State^ 
however,  is  very  indefinite  and  doubtful  as  to  the  value  of  the 
property,  and  there  is  considerable  evidence  to  the  contrary. 
Nor  does  it  appear  that  these  appellants  knew  of  the  insurance 
or  of  the  amount  thereof.  They  were  mere  employees  of 
Joseph,  working  for  wages,  and  do  not  appear  to  have  had 
any  ownership  in  the  property  or  in  the  insurance  thereon. 

The  other  circumstances  relied  on  by  the  State  consist  of 
the  conduct  of  these  appellants,  as  observed  by  other  witnesses, 
immediately  after  the  fire  was  discovered,  and  the  fact  that,, 
at  the  time  of  the  fire,  a  smell  of  gasoline  was  observed  by 
some  of  the  bystanders.  So  far  as  the  conduct  of  these  appel- 
lants immediately  following  the  discovery  of  the  fire  is  con- 
cerned, we  find  no  material  difference  in  the  evidence  offered 
by  the  State  and  the  evidence  of  the  defendants  themselves 
as  to  such  conduct.  It  appears  that  this  building  was  on  the 
west  side  of  the  street  and  faced  east,  and  was  immediately 
opposite  the  courthouse.  Two  of  the  State's  witnesses  occu- 
pied a  sleeping-room  at  the  courthouse  at  that  time,  and  were 
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awakened  by  some  noise  and  went  to  their  window.  They  saw 
the  fire  in  its  early  stage  and  saw  these  defendants.  The  fol- 
lowing is  the  complete  testimony  of  one  of  these  witnesses, 
Carson  Craig: 

**I  live  in  Moulton.  I  am  a  civil  engineer.  For  the  past 
year  and  a  half  I  have  been  working  for  the  county.  I  remem- 
ber the  burning  of  the  West  Side  Candy  Kitchen.  I  was  here 
in  the  courthouse.  Falling  glass  first  called  my  attention  to 
the  fact  that  there  was  a  fire.  I  jumped  up  and  ran  to  the 
window,  the  bay  window.  We  saw  something  coming  out  of 
the  window  of  the  candy  kitchen.  The  smoke  was  coming  out 
of  the  upper  part  where  the  thin  glass  is  just  above  the  plate 
glass.  I  stayed  there  until  the  fire  department  came.  After 
the  first  glass  fell,  another  glass  came  out,  I  presume  it  was 
the  plate  glass.  I  don't  know  the  defendants.  When  I  first 
got  up,  I  did  not  see  anyone  in  the  neighborhood  of  the  fire. 
In  a  minute  or  two  a  fellow  came  up  the  street  from  the  west, 
alongside  of  the  bank  building.  I  also  saw  someone  come 
from  the  alley  and  cross  the  street  to  the  other  side,  going  in 
the  direction  of  the  fire  department.  I  believe  that  this  was 
before  the  second  glass  broke,  and  after  the  first  one  broke. 
When  I  first  got  up,  it  looked  like  the  building  was  dark 
inside.  I  expect  it  was  two  or  three  minutes  before  I  saw  the 
fiames.  It  was  before  the  second  glass  fell.  After  the  glass 
had  fallen  out,  it  began  to  be  a  dull  glow  back  in  there,  and 
the  longer  the  wait,  it  seemed  like  the  closer  the  light  would 
get,  or  the  fire  got,  and  pretty  soon  the  flames  broke  out  of 
the  upper  window.  I  don't  remember  whether  I  could  see 
the  flames  or  not  when  I  saw  the  men.  I  should  judge  it  was 
3 :12  when  I  got  up. 

' '  Cross-Examination. 

« 

''There  wasn't  any  big  flash  or  explosion  that  I  saw  at  all. 
No,  sir.  I  heard  the  noise  of  falling  glass  and  jumped  up  and 
ran  to  the  west  window,  and  I  saw  smoke,  and  that  was  ail. 
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I  couldn't  see  into  the  building;  it  was  dark.  The  smoke  was 
coming,  but  no  flash  or  flame,  when  I  got  up.  And  then  after 
I  stood  there  a  minute  I  could  see  a  dull  glow  inside  like  the 
fire  was  increasing  in  intensity,  and  it  seemed  to  gradually 
grow  brighter  and  brighter  until  I  could  see  the  flame. 
The  bell  didn't  ring  when  I  got  up.  I  waited  several 
minutes  before  *  anything  was  said  about  the  fire  alarm. 
Then  Mr.  Henderson  started  to  send  in  the  alarm  and  I  hoi* 
lered  at  him,  and  said  there  goes  someone  across  the  street  run- 
ning toward  the  fire  department.  Then  he  came  back.  Then 
we  waited  and  continued  to  look  at  the  fire.  Q.  Then  did  the 
fire  bell  ringt  A.  Not  for  some  little  time.  Then  somebody 
started  to  go  to  the  phone  to  call  the  fire  alarm,  and  just  then 
the  alarm  sounded.  All  this  time  the  fire  was  increasing  in 
intensity.  Getting  stronger  and  stronger,  gradually  stronger. 
It  was  a  gradual  increase  in  the  strength  of  the  fire  as  I  saw 
it  from  that  window.  There  was  nothing  to  prevent  me  get- 
ting a  good  view  of  the  fire  as  it  progressed.  After  the  bell 
rang  it  was  some  little  time  before  the  wagon  came,  and  the 
fire  was  still  increasing  and  burning  more  rapidly  all  the  time. 
I  think  the  plate  glass  fell  out  after  the  fire  bell  rang  but 
before  the  wagon  came,  and  after  that  the  fire  seemed  to 
increase  in  intensity  with  the  fresh  air  coming  in.  The 
advance  of  the  fire  was  more  rapid  after  the  window  broke 
out,  so  that  when  the  wagon  got  there  the  fire  was  pretty  well 
advanced.  It  was  a  hot  fire  then.  As  to  how  far  it  extended 
back  from  the  front,  I  don't  know.  If  the  front  window  was 
out  and  the  back  door  or  the  back  windows  were  open,  that 
would  leave  a  draft  through  there,  through  the  building.  As  an 
engineer,  I  know  that  the  draft  and  the  fresh  air  going  through 
there  would  tend  to  increase  or  advance  the  fire  and  make  it 
more  intense.  The  man  I  saw  run  across  the  street,  it  looked  to 
me  like  he  came  from  about  where  the  alley  is  back  there,  he 
was  going  in  the  direction  of  the  fire  station.  He  was  not 
walking  along  leisurely,  he  was  running.  And  about  the  same 
time  I  saw  a  man  coming  east  along  State  Street  and  run  out 
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in  front  of  this  building.  This  man  had  a  shirt  and  pants 
on — ^he  was  in  his  shirt  sleeves,  but  his  shirt  tail  was  on  the 
outside  of  his  pants.  It  is  pretty  hard  to  describe  his  actions. 
He  came  round  there  hollering  in  a  foreign  tongue.  He  was 
hollering,  but  he  wasn't  hollering  like  anyone  that  speaks  the 
English  language.  And  he  was  folding  his  hands  and  came 
around  there  in  a  pretty  good  run  when  he  came.  He  ran 
down  in  front  of  the  building  and  he  hollered  around  there 
for  awhile,  and  then  he  started  back  toward  State  Street,  and 
then  he  got  back  there  and  hollered  awhile,  and  then  went  back 
in  front  again.  He  kept  on  pacing  up  and  down  there  and 
one  time  he  started  back  toward  the  back  end,  and  it  looked 
like  he  got  almost  all  the  way  back  and  then  he  turned  and 
came  back  again.  All  the  time  he  was  running  up  and  back 
hollering.  I  didn't  notice  him  squatting;  he  was  going 
through  90  many  antics  there.  He  seemed  to  be  very  much 
excited.  I  didn't  see  any  attempt  on  his  part  to  conceal  him- 
self. I  couldn't  tell  which  one  of  the  defendants  it  was.  I 
didn't  pay  much  attention  after  the  wagon  come. 


<< 


Re-direct  Examination. 


*'If  I  remember  right,  the  man  who  went  across  the  street 
appeared  first,  but  they  were  right  close  together." 

The  other  witness,  Henderson,  testified  substantially  in* 
accord  with  the  foregoing.  On  the  face  of  this  evidence,  it 
discloses  no  conduct  on  the  part  of  these  defendants  which 
can  be  said  to  be  inconsistent  with  their  innocence.  The  theory 
put  forward  by  the  State  is  that,  in  so  far  as  their  conduct 
appears  consistent,  it  was  mere  acting  on  their  part  and  that 
it  was  done  for  the  mere  purpose  of  allaying  suspicion.  If  it 
were  shown  by  other  evidence  that  the  defendants  were  guilty, 
their  conduct  could,  of  course,  be  explained  on  the  theory  of 
the  State.  But  the  State  is  relying  on  this  very  conduct  as 
evidence  of  the  guilt,  and  then  relies  upon  the  fact  of  guilt 
to  base  an  inference  that  the  conduct  itself  was  histrionic 
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rather  than  real.  Each  inference  is  made  to  rest  upon  the 
other. 

Considerable  stress  is  laid  by  the  State  upon  the  fact  that 
a  smell  of  gasoline  was  observable  about  the  premises  at  the 
time  of  the  fire,  and  that  ten  gallons  of  gasoline  had  been 
purchased  by  the  defendants  on  the  Monday  previous.  The 
testimony  is  undisputed  that,  in  the  operation  of  this  business,, 
ten  gallons  of  gasoline  per  week  were  required.  The  defend- 
ants used  a  gasoline  stove,  two  peanut  roasters,  a  gasoline 
lighting  system,  and  a  candy  machine,  all  of  which  were  oper> 
ated  by  gasoline.  The  gasoline  obtained  on  Monday  was  so 
obtained  in  the  regular  course  of  business.  Across  the  alley 
from  this  place  of  business  was  a  pressing  and  cleaning  estab- 
lishment, in  which  large  quantities  of  gasoline  were  used* 
Considerable  washing  in  gasoline  had  been  done  in  the  alley 
by  such  establishment  up  to  ten  o'clock  of  the  evening  before. 
Even  if  it  be  assumed  that  the  appearance  of  the  fire  at  its 
beginning  warranted  a  finding  by  the  jury  that  it  had  its 
origin  in  gasoline  and  its  gas,  the  circumstances  here  con- 
sidered would  fall  short  of  showing  that  it  was  of  incendiary- 
origin. 

Some  stress  is  laid  by  the  State  upon  the  fact  that  an 
examination  of  the  gas  tank  containing  the  ten  gallons  of 
gasoline  obtained  on  Monday  revealed  only  about  an  inch  of 
gasoline  left  therein  at  the  time  of  the  discovery.  According 
to  the  showing,  however,  this  gasoline  tank  had  been  in  the 
midst  of  the  burning,  and  if  all  of  the  gasoline  had  disap- 
peared therefrom,  we  could  not  see  great  significance  in  this 
circumstance. 

The  foregoing  comprise  the  principal  circumstances  relied 
on  by  the  State.  We  feel  constrained  to  say  that  they  are 
insufiicient  to  sustain  a  conviction.  .  They  do  not  fairly  meet 
the  requirement  that  the  circumstances  as  a  whole  must  be 
inconsistent  with  the  innocence  of  the  defendants.  Some  of 
these  circumstances  do  tend  to  excite  grave  suspicion,  but  we 
think  that  is  the  utmost  that  can  be  said  for  them. 


May  1916]  State  v.  Lyon.  171 

In  view  of  this  conclusion,  we  need  not  consider  the 
various  specific  errors  assigned.  The  judgment  of  conviction 
must  be  set  aside  as  not  sufficiently  supported  by  the  evi- 
dence. The  judgment  is  accordingly  reversed. — Reversed  and 
Bemaiided. 

Deemjbb^  Weaver  and  Pbeston,  JJ.,  concur. 


State  op  Iowa,  Appellee,  v.  Luther  Lyon,  Appellant. 

PEBJUBT:     Evldeiice— ^SnlBcteiiey.     Evidence   reviewed,  and   held 

1  sufficient  to  suBtain  a  conviction  for  perjury. 

FEBJUBT:     Awrfgninmitg— Proof  of  Part  Only— Effect.     Proof  of 

2  one  of  two  different  material  assignments  of  perjury  is  sufficient  to 
sustain  a  conviction. 

CBIMIKAIi  LAW:    Evidence— Evidence  Obtained  by  Seaich  of  Per- 

3  son.  Demonstrative  evidence  obtained  by  a  search  of  the  person 
of  accused  at  the  time  of  his  arrest  is  admissible  when  material 
and  relevant  on  the  issue  of  guilt.  So  held  in  the  case  of  marked 
money. 

CBIMIKAIi  LAW:    Evidence    Objection — SnlBclency.    The  objection 

4  of  incompetency,  irrelevancy,  immateriality  and  insufficient  identiff- 
cation,  when  interposed  to  the  offer  of  demonstrative  evidence 
taken  from  the  person  of  accused  when  arrested,  does  not  embrace 
the  objection  that  the  introduction  would  compel  self-incrimination. 

TBIAL:    InstmctionB— Befnslng  InBtrnctionB — Showing  of  Prejudice. 

5  Refusal  of  trial  court  to  give  requested  instructions  will  not  be 
denominated  error  when  not  accompanied  by  a  showing  that  the 
points  were  not  covered  by  the  instructions  given. 

CBHONAL   LAW:     Evidence— Other   Offenflea— Perjury.     On    the 

6  issue  whether  the  defendant  did  a  certain  thing  on  a  certain  occa- 
sion, the  fact  that  he  did  something  of  the  same  kind  on  a  different 
occasion  may  be  proven,  provided  it  shows  the  existence,  on  the 
occasion  in  question,  of  any  intention,  knowledge,  good  or  bad 
faith,  or  other  state  of  mind  the  existence  of  which  is  in  issue. 
So  held  on  issues  in  a  charge  of  perjury. 

PRINCIPLE  APPLIED:  Defendant  was  indicted  for  perjury, 
in  that  he  had  sworn  "that  he  did  not  on  a  certain  occasion  sell 
intoxicating  liquors  to  one  Hegarty.''    On  the  trial  of  the  perjury 
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charge,  defendant  claimed  that  he  had  not  sold  anj  liquor,  but  was 
acting  as  agent  only,  and  that  his  testimony  on  which  the  perjury 
was  assigned  was  given  non-corruptly  and  in  good  faith.  The 
State  was  permitted  to  show  that  Hegarty  had  purchased  liquor 
of  defendant  at  times  other  than  that  on  which  the  perjury  was 
based.    Held,  proper. 

Appeal  from  Lyon  District  Court, — ^Wiluah  Hutchinson, 

Judge. 

Friday,  May  5, 1916. 

Defendant  was  indicted,  tried  and  convicted  of  perjury 
and  appeals. — Affirmed. 

Warren  H.  White,  for  appellant. 

Oeorge  Cosson,  Attorney  Gteneral,  John  Fletcher^  Assist- 
ant Attorney  (General,  and  Simon  Fisher,  County  Attorney, 
for  appellee. 

Prbston,  J. — 1.  As  appellant  states  the  issues,  the  indict- 
ment charges  the  defendant  with  having  committed  the  crime 
of  perjury  by  having  testified  falsely  in  his  hearing  or  trial 
before  the  justice  of  the  peace,  Qeo.  Monlux,  on  or  about 
August  26,  1915,  by  testifying  on  the  witness  stand  in  said 
hearing  or  trial,  and  while  under  oath,  as  follows,  to  wit : 

''That  he  did  not  sell  intoxicating  liquor  to  the  said  John 
Hegarty  on  or  about  the  25th  day  of  August,  1915,  and  did 
not  accept  money  therefor,  whereas  in  truth  and  in  fact  the 
said  Luther  Lyon  did  sell  intoxicating  liquor  to  the  said  John 
Hegarty  and  did  accept  money  therefor,  and  did  thereby  wil- 
fully, corruptly,  unlawfully,  knowingly  and  feloniously  com- 
mit perjury,  contrary  to  the  statute  in  such  case  made  and 
provided." 

The  record  shows  that,  at  some  time  prior  to  the  indict- 
ment in  this  case,  defendant  had  been  arrested,  tried  and  con« 
victed  in  justice  court  for  the  offense  of  selling  intoxicating 
liquors.    He  was  charged  with  having  sold  the  liquors  to  a 
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man  named  Hegarty.  Upon  the  trial  of  that  case,  the  defend- 
ant was  a  witness  in  his  own  behalf,  and  testified  that  he  did 
not  sell  any  liquor  to  Hegarty  and  that  he  did  nof  receive  any 
money  from  Hegarty  for  liquor.  On  the  trial  under  the 
indictment  in  this  case,  the  State  proved  the  transaction 
which  it  claims  was  a  sale  of  liquor  by  defendant  to  Hegarty, 
and  proved  that  defendant  did  receive  one  dollar  from  Hegarty 
for  liquor  delivered  by  defendant  to  Hegarty.  The  purchase 
of  the  liquor  had  been  arranged  by  the  marshal  of  the  town, 
who  had  given  to  Hegarty  a  marked  one  dollar  bill.  This  bill 
was  paid  by  Hegarty  to  the  defendant,  and  when  defendant 
was  arrested,  the  money  was  found  on  his  person.  And  in 
return  for  the  money,  it  was  proven  that  defendant  delivered 
to  Hegarty  two  half -pint  bottles  filled  with  liquor. 

The  contention  of  appellant  is,  as  we  understand  it,  that 
it  was  not  shown  that  the  liquor  was  in  the  possession  of  or 
owned  by  the  defendant,  but  that,  at  most,  defendant '  was 

acting  only  as  agent  for  Hegarty  and  obtained 

1    Perjury  *  avI" 

'  dencezswfflci-     the  liquor  from  the  possession  of  someone 

ency. 

Other  than  himself;  and  further,  as  bearing 
upon  the  question  as  to  whether  his  testimony  was  corrupt, 
that  defendant  was  only  placing  his  construction  upon  the 
transaction  as  to  whether  it  constituted  a  sale  under  the  law. 
But  there  are  two  specifications  in  the  indictment,  the 
proof  of  either  of  which  would  be  sufficient  to  sustain  a  con- 
viction.   These  are,  as  before  set  out  in  stating  the  issues, 

that  the  defendant  testified  that  he  did  not 
'•  SSl^l^tir"  se"  the  whisky,  and  that  he  did  not  accept 
only'  ^Sct^  money.  We  shall  refer  to  the  testimony  bear- 
ing upon  the  first  specification.  Hegarty  tes- 
tified that  he  first  met  defendant  two  years  before,  and  again 
Fair  week,  and  paid  him  a  one  dollar  bill  for  liquor  which 
defendant  delivered;  that  there  were  two  half -pints,  and  he 
gave  them  to  the  justice,  and  testifies  as  to  the  payment  of 
the  marked  money.  The  marshal  testified  that  he  marked  the 
one  dollar  bill  and  put  the  number  down  in  a  book,  and  that 
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he  delivered  it  to  Hegarty  and  saw  Hegarty  hand  the  money 
to  defendant  and  saw  defendant  deliver  two  half-pints  of 
whisky  to  Hegarty.  Another  witness  testifies  that,  when 
defendant  was  searched  after  his  arrest,  the  one  dollar  bill 
that  had  been  marked  by  the  marshal  and  delivered  to 
Hegarty  was  found  in  defendant's  possession  at  that  time 
and,  among  other  articles,  some  corks  of  the  size  for  use  in 
half-pint  liquor  bottles. 

The  record  does  not  show  just  where  the  defendant 
obtained  the  liquor  which  was  delivered  to  Hegarty.  It  does 
show  that  defendant  himself  produced  the  whisky  and  that  he 
received  pay  for  it ;  that,  .when  approached  by  Hegarty  and 
asked  if  he  could  furnish  him  some  whisky,  defendant  simply 
replied,  **Qive  me  that  money,"  and  almost  immediately  pro- 
duced the  liquor.  The  record  shows  that  Hegarty  had  pur- 
chased liquor  from  the  defendant  prior  to  that  time.  So  far 
as  the  State 's  evidence  shows,  the  liquor  was  produced  by  the 
defendant  and  turned  over  to  Hegarty  by  him,  and  there  is 
no  showing  that  the  liquor  was  purchased  from  anyone  else, 
thus  refuting  the  position  of  the  defendant  that  he  was  simply 
acting  as  an  agent  for  Hegarty  in  the  purchase  of  the  liquor. 
It  would  have  been  a  matter  of  defense  for  the  defendant  to 
have  shown  that  he  purchased  the  liquor  from  someone  who 
had  authority  to  sell  it,  but  the  defendant  did  not  become  a 
witness  in  his  own  behalf,  in  this  case,  and  no  testimony  was 
offered  by  him. 

The  statute  provides  that  the  liquor  law  is  to  be  construed 
so  as  to  prevent  evasion.  We  think  the  jury  were  justified  in 
finding  that  there  was  a  sale  by  defendant  to  Hegarty,  and 
that  his  claim  that  he  was  acting  only  as  an  agent  is  a  mere 
pretense  or  evasion  in  an  attempt  to  escape  punishment. 

2.  As  to  the  other  specification,  defendant  testified  that 
he  did  not  accept  money  for  the  intoxicating  liquor  sold  to 
Hegarty.  The  evidence  is  very  clear  and  is  undisputed  in 
this  case  that  the  defendant  did  accept  the  one  dollar  bill  from 
Hegarty  for  the  whisky  which  defendant  delivered  to  Hegarty, 
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.and,  even  though  it  be  conceded  that  such  sale  was  by  defend- 
ant as  agent  for  Hegarty,  or  anyone  else,  the  statement  on 
oath  by  the  defendant  that  he  did  not  receive  money,  in  view 
of  his  acceptance  of  the  one  dollar  bill,  would  constitute 
perjury. 

3.  Appellant  complains  of  the  introduction  in  evidence 
of  the  marked  one  dollar  bill.  This  biU  was  in  possession  of 
defendant  at  the  time  he  was  arrested,  and  it  was  introduced 

in  evidence  in  connection  with  the  testimony 
evidence :  evi-     of  the  marshal.    Thc  objection  now  made  is 

dence obtained      .,     .    ..  „.  n      a.  x        •        ^ 

by  search  of  that  it  was  Compelling  appellant  to  give  tes- 
timony against  himself,  contrary  to  his  con- 
stitutional rights,'  and  they  cite  Constitution  of  the  United 
States;  Boyd  v.  United  States,  116  U.  S.  616,  633;  Reifsmjder 
V.  Lee,  44  Iowa  101;  State  v.  Height,  117  Iowa  650;  State  v. 
Sheridan,  121  Iowa  164. 

The  only  objection  made  by  defendant  to  the  exhibit  was 
that  it  was  incompetent,  irrelevant  and  immaterial,  and  not 
properly  identified.     We  think  there  was  no  such  objection 

made  as  would  save  the  defendant's  right  to 

^  eWdence^ob^'   ^^^sc  the  qucstiou  in  this  court  which  he  seeks 
j^uoniaufflci-    to  present. 

In  the  cited  cases,  there  was  either  unlaw- 
ful search  or  a  fraudulent  or  unlawful  use  of  process,  and  the 
like,  and  it  was  held  in  some  of  them  that  the  constitutional 
prohibition  of  unreasonable  searches  and  seizures  is  closely 
related  to  the  immunity  which  a  citizen  enjoys  against  being 
compelled  to  bear  witness  against  himself. 

In  the  instant  case,  the  evidence  does  not  show  the  com- 
pulsory production  by  the  defendant  of  the  money  which  was 
afterwards  used  against  him.  There  was  no  unlawful  seizure 
of  the  money  or  the  property  from  the  person  of  defendant  at 
the  time  of  his  arrest. 

In  the  Reifsnyder  case,  supra,  cited  by  appellant,  it  was 
held  that  police  officers,  upon  the  arrest  of  one  charged  with 
felony,  may  make  search  of  his  person  for  stolen  property, 
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instruments  used  in  eommifision  of  the  crime,  or  any  article 
which  may  give  a  clue  to  its  commission,  or  the  identification 
of  the  criminal. 

And  in  Commercial  Excha/nge  Bank  v.  McLecd,  65  Iowa 
665,  it  was  held  that  a  sheriff  is  justified  in  searching  the  per- 
son arrested  and  taking  from  him  money  or  property  in  any 
way  connected  with  the  crime  charged,  or  which  may  serve  in 
identifying  the  prisoner  or  be  used  by  him  in  effecting  an 
escape,  but  that  property  so  taken  is  not  subject  to  attachment. 

And  in  State  v.  Hansom,,  149  Iowa  518,  it  was  held,  sub- 
stantially, that  when  a  defendant  is  arrested  it  is  the  duty  of 
the  sheriff  to  take  and  care  for  his  property,  and  if  the  prop- 
erty so  taken,  in  itself  or  when  considered  with  other  circum- 
stances, furnishes  some  evidence  of  defendant's  guilt,  he  can- 
not complain  on  the  ground  of  a  search  and  seizure  by  which 
such  evidence  has  been  obtained. 

4.  The  refusal  of  the  court  to  give  requested  Instructions 
four  and  five  offered  by  defendant  is  complained  of  as  error. 
The  first  has  reference  to  the  question  of  agency,  before 

referred  to,  and  the  other,  to  the  sale  of  the 

'  tioninr5u«iii"   liquor.    The  instructions  given  by  the  court 

showing  of         are  not  set  out  in  the  record.    So  far  as 

prejudice. 

appears,  the  court  may  have  covered  the  two 
points  in  the  instructions  given.  Under  such  circumstances, 
defendant  is  not  in  a  position  to  complain.  See,  as  bearing 
somewhat  upon  this  proposition,  Hawkins  v.  Ttmng,  137  Iowa 
281. 

5.  The  court  permitted  Hegarty  to  testify  that  he  pur- 
chased liquor  at  other  times  of  defendant,  and  of  this,  appel- 
lant complains.    The  general  rule  is  that  it  is  not  competent 

for  the  State  to  give  in  evidence  facts  tending 

*'  ev?<Sn^et  other   *^  prove  Other  distinct  offenses,  for  the  pur- 

Suryl*^'^'^'      pose  of  raising  an  inference  that  defendant 

has  committed  the  crime  in  question,  or  that 
he  has  a  tendency  to  commit  the  offense  with  which  he  is 
charged.    Staie  v.  Walters,  45  Iowa  389;  State  v.  Rains- 
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burger,  71  Iowa  746;  State  v.  Roscum,  119  Iowa  330;  State 
V.  Brady,  100  Iowa  191.  In  the  last  named  ease,  it  was 
pointed  out  that  there  are  at  least  two  well  defined  exceptions 
to  this  rule,  and  the  exceptions  are  stated  at  page  196.  One 
exception  is  that,  when  there  is  a  question  whether  a  person 
said  or  did  something,  the  fact  that  he  said  or  did  something 
of  the  same  sort  on  a  different  occasion  may  be  proved,  if  it 
shows  the  existence,  on  the  occasion  in  question,  of  any  inten- 
tion, knowledge,  good  or  bad  faith,  malice  or  other  state  of 
mind,  or  of  any  state  of  body  or  bodily  feeling,  the  existence 
of  which  is  in  issue,  or  is  deemed  to  be  relevant  to  the  issue, 
and  such  evidence  is  also  admissible  for  the  purpose  of  proving 
a  systematic  scheme  or  plan. 

In  State  v,  WalterSj  supra,  cited  by  appellant,  it  was  held 
that  evidence  of  an  assault  with  intent  to  commit  a  rape  upon 
another  person  at  another  time  was  not  competent,  but  that 
proof  of  previous  assaults  on  the  prosecutrix  was  admissible 
to  show  intent. 

The  charge  against  defendant  in  this  case  was  perjury, 
and  not  the  sale  of  intoxicating  liquor.  Evidence  of  other 
perjuries  was  not  inquired  about,  and  we  think  evidence  of 
other  sales  of  intoxicating  liquor  by  defendant  to  Hegarty  was 
admissible  as  bearing  upon  the  defendant's  claim  that  he  had 
not  sold  liquor,  but  was  acting  an  an  agent  only,  and  as  to 
whether  his  so  testifying  was  corrupt  or  in  good  faith,  and 
perhaps  for  other  reasons. 

We  have  examined  the  record  carefully  and  conclude  that 
there  is  no  prejudicial  error  shown.  The  judgment  is,  there- 
fore— Affirmed, 

Evans,  C.  J.,  Deemeb  and  Weaveb,  JJ.,  concur. 
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State  op  Iowa  ex  rel.  Burrell,  Plaintiff,  v.  District  Court 
OP  Taylor  County  et  al..  Defendants. 

niTOZICATINQ  LIQUOBS:    Injunction— Information  for  Violation 

1  — ^BAnltifarlottsness.  Multifariousness  does  not  result  from  the 
act  of  amending  an  original  information,  charging  contempt  in 
violating  a  named  decree  against  the  unlawful  sale  of  intoxicating 
liquors,  by  setting  up  an  additional  decree  of  injunction,  but 
assigning  the  same  acts  of  unlawful  sale,  etc.,  as  a  violation  of 
each.    And  it  is  error  to  strike  such  amendment. 

nrroZICATINQ  UQUOBS:     Injunction — Contempt — ^Duplicate  De- 

2  creea — Effect.  Different  decrees  against  the  unlawful  sale,  etc., 
of  intoxicating  liquors,  and  against  the  same  defendant,  may  be 
charged  in  the  same  information  for  contempt  as  having  been 
violated  by  the  same  acts,  and,  if  of  the  same  scope,  will  be  treated 
as  one  decree;  if  not  of  the  same  scope,  defendant  may  be  con* 
victed  under  that  particular  decree  which  is  sufficiently  broad  to 
embrace  his  unlawful  acts. 

INTOZICATINQ  LIQUOBS:     Injunction — Contempt— Amending  In- 

3  formation — ^New  Citation.  When  defendant,  in  a  proceeding  to 
punish  for  contempt  in  violating  a  decree  against  the  unlawful 
sale,  etc.,  of  intoxicating  liquors,  is  in  court  in  obedience  to  a  cita- 
tion, an  amendment  to  the  information  charging  the  contempt, 
even  by  way  of  setting  up  the  existence  of  an  additional  decree  of 
injunction,  does  not  necessitate  the  issuance  of  a  new  citation  to 
defendant,  said  amendment  only  making  the  information  more 
specific. 

INTOXICATIKO  LIQUOBS:     Injunction — Contempt — ^Appearance — 

4  Effect.  The  office  of  the  precept  or  citation  is  to  get  the  accused 
into  court.  When  he  is  in  court,  he  may  not  question  the  jurisdic- 
tion of  the  court  if  the  information  charging  contempt  is  sufficient. 

INTOZICATINO    LIQUOBS:      Injunction — Contempt — ^Violation    of 

5  Subsequent  Enactments.  An  injunction  against  the  unlawful  sale 
of  intoxicating  liquors  may  be  invoked  to  punish  the  violation  of 
acts  made  unlawful  subsequent  to  the  rendition  of  the  decree. 

IMTOZICATINO  UQUOBS:     Injunction— Pennlssible    Scope.     An 

6  injunction  against  the  unlawful  sale,  etc.,  of  intoxicating  liquors 
may  be,  and  should  be,  made  so  comprehensive  as  to  include  within 
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its  prohibition  every  act  which  is  declared,  in  the  chapter  on  intoxi- 
cating liquors,  a  violation  of  law.     (Sec.  2405,  Code,  1897.) 

Certiorari  from  Taylor  District  Court, — Thomas  L.  Maxwell, 

Judge. 

Friday,  May  5, 1916. 

This  is  an  original  proceeding  in  this  court  brought  by 
certiorari  to  test  the  rulings  of  the  district  court  in  striking 
out  the  first  count  of  an  information  for  contempt  and  sus- 
taining a  demurrer  to  the  second  count.  The  only  printed 
matter  in  the  case  is  plaintiff's  argument.  Though  the  record 
is  not  very  long,  there  being  no  evidence,  still  the  pleadings 
are  somewhat  lengthy,  and  we  think  that  they  should  have 
been  printed.  The  proceedings  and  judgment  are  reversed. — 
Reversed. 

Oeorge  Cosson,  Attorney  General,  John  Fletcher,  Assist- 
ant Attorney  General,  R.  T.  Burrell,  County  Attorney,  and 
Frank  Wisdom,  for  plaintiff. 

No  appearance  for  defendants. 

Preston,  J. — The  allegations  of  the  first  count  of  the 
amended  information  are:  That  the  defendant  Prank  W. 
Bailie  is  accused  of  the  crime  of  contempt,  in  that  he  violated 
an  injunction  decree  rendered  October  6,  1900,  in  case  No. 
5248,  wherein  the  said  Bailie  was  a  defendant;  that  said 
Bailie  at  divers  times,  in  the  county  aforesaid,  has  kept  for 
sale,  and  with  intent  to  sell,  solicited  sales,  and  sold  intoxicat- 
ing liquors  in  violation  of  law  and  the  provisions  of  said 
decree  since  the  decree  was  granted,  and  has  during  the  past 
two  years  ordered  intoxicating  liquors  for  others  and  collected 
pay  therefor,  and  has  sold  within  the  past  two  years  intoxi- 
cating liquors  to  Lonnie  Pace,  A.  O.  Robinson,  Ord  Clary  and 
Lloyd  Conder,  and  has  also  kept  and  had  shipped  to  him 
intoxicating  liquors,  with  intent  to  sell  the  same  in  violation 
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of  said  order  of  court  and  the  law  of  the  state  of  Iowa;  that 
said  defendant  has,  at  numerous  times  during  the  last  two 
years,  taken  orders  from  various  persons  whose  names  are 
unknown  to  plaintiff,  for  the  purchase  by  them  and  sale  and 
shipment  to  them  of  intoxicating  liquors  from  certain  parties 
who  were  selling  and  retailing  such  liquors  in  Marysville  in 
the  state  of  Missouri,  and  that  the  liquors  so  ordered  were  to 
be  shipped  directly  to  such  persons,  who  were  living  in  Taylor 
County,  Iowa,  and  such  liquors  were,  in  fact,  so  shipped  to 
said  parties  by  the  direction  of  said  Bailie,  in  violation  of  the 
provisions  of  Section  2382  of  the  Supplement  to  the  Code, 
1913,  and  in  violation  of  the  decree  before  mentioned. 

The  decree  alleged  to  have  been  violated  by  Count  1,  just 
set  out,  provides  that  the  said  defendant  Bailie  and  others 
named  as  defendants  in  the  injunction  suit  ''are  now  and 
hereby  expressly  and  forever  enjoined  from  establishing,  keep- 
ing or  maintaining  a  building  or  place  for  the  sale  or  keeping 
with  intent  to  sell  intoxicating  liquor  therein,  and  said  defend- 
ants are  further  expressly  forever  enjoined  from  selling  or 
giving  away  in  violation  of  law  any  intoxicating  liquors  by 
themselves,  their  clerks,  agents  and  servants,  and  they  are 
further  expressly  enjoined  from  keeping  intoxicating  liquor 
with  intent  to  sell  the  same  contrary  to  law,  and  this  ii^junc- 
tion  is  hereby  made  operative  throughout  the  third  judicial 
district  of  Iowa;  and  the  said  defendants  are  expressly  and 
forever  enjoined  from  in  any  manner  violating  any  of  the 
provisions  and  prohibitions  of  Chapter  6,  Title  XII,  of  the 
Code  of  Iowa." 

As  stated,  the  foregoing  is  an  amendment  to  the  original 
information  filed  against  the  defendant  Bailie  in  the  contempt 
proceeding.  The  original  information  charged  said  defendant 
with  having  violated  a  decree  of  injunction  rendered  May  2y 
1904,  in  case  No.  5965,  by  doing  the  acts  set  out  in  the 
amended  information  to  Count  1.  A  bench  warrant  was 
issued  under  the  original  information,  and  defendant  brought 
into  court,  bail  was  fixed,  and  he  gave  bond. 
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After  the  filing'  of  said  amended  information,  the  State 
caused  a  notice  to  be  served  upon  the  attorneys  for  defendant 
that  the  same  was  on  file,  and  thereafter,  the  defendant  in  the 

contempt  case,  Bailie,  filed  a  motion  to  strike 
^'  iS^cSS^Tn-**     Count  1  of  the  amended  information  before 
iS?matk)Vfo'r      ^^  ^^^f  <>^  ^^^  following  grouuds:     (1)  Said 
ufariouSn^s"^'    Couut  1  makes  said  cause  of  action  multi- 
farious, and  sets  up  a  distinct  and  separate 
decree  of  injunction  not  germane  to  this  cause  of  action,  for 
which  defendant  was  cited  to  appear;  (2)  no  citation  or  order 
of  any  court  has  ever  issued  to  defendant  to  appear  and  make 
defense  to  the  allegations  of  said  Count  1.    The  motion  was 
sustained,  and  this  ruling  is  one  of  the  grounds  relied  upon 
by  the  State  as  illegal  in  this  certiorari  proceeding. 

Count  2  of  said  amended  information  alleges,  in  sub- 
stance, that,  by  way  of  further  cause  of  action  against  said 
defendant  Bailie,  he  is  also  guilty  of  contempt  of  court  for 
the  violation  of  an  injunction  against  him  rendered  May  2, 
1904,  in  case  No.  5965,  and  the  information  charges:  That 
the  defendant  has  at  divers  times,  in  the  county  and  state 
aforesaid,  kept  for  sale,  solicited  sales  and  sold  intoxicating 
liquors  in  violation  of  law  and  the  express  provisions  of  said 
decree,  and  has  during  the  past  two  years  ordered  intoxicat- 
ing liquors  for  others,  which  were  delivered  on  such  orders  to 
persons  so  ordering  the  same,  and  collected  pay  therefor,  and 
has  sold  within  said  time  intoxicating  liquor  to  Lonnie  Pace, 
A.  O.  Kobinson,  Ord  Clary  and  Lloyd  Conder  in  Taylor 
County,  Iowa,  and  has  also  kept  and  had  shipped  to  him 
intoxicating  liquors,  with  intent  to  sell  the  same  in  violation 
of  said  order  of  court  and  the  law  of  the  state  of  Iowa.  The 
information  continues  and  sets  up  the  same  acts  and  in  the 
same  manner  as  heretofore  set  out  in  Count  1  of  the  amended 
information,  and  as  a  violation  of  the  decree  of  injunction  in 
case  No.  5965  rendered  May  2,  1904,  and  further  alleges  that 
defendant  Bailie,  at  the  times  of  the  commission  of  the  acts 
complained  of  in  the  second  count  of  the  amended  informa- 
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tion,  had  personal  knowledge  that  the  injunctional  decree  men* 
tioned  in  this  count  had  been  granted  and  made  of  record,  and 
had  full  knowledge  of  the  provisions  and  contents  of  said 
decree  and  knew  that  said  decree  restrained  and  prohibited 
him  from  the  commission  of  said  acts  complained  of  in  this 
count. 

The  decree  in  case  No.  5965  provides,  among  other  things : 
That  the  defendant,  Frank  W.  Bailie,  and  another  defendant, 
be,  and  they  are  hereby,  expressly  forever  enjoined  from  erect- 
ing, establishing,  continuing,  and  using  a  building  or  place 
for  the  sale  of  intoxicating  liquors,  or  keeping  such  liquors  in 
any  building  or  place  with  intent  to  sell  or  give  away  the 
same  in  violation  of  law,  or  from  selling  or  giving  away  any 
intoxicating  liquor,  jointly  or  severally,  by  themselves,  their 
clerks,  servants  or  employees,  contrary  to  law,  and  this  injunc- 
tion is  hereby  made  effective  and  operative  throughout  the 
third  judicial  district  of  Iowa.  As  before  stated,  notice  was 
served  of  the  filing  of  such  amended  information,  which  con- 
tained the  two  counts  before  set  out. 

To  the  second  count  last  above  referred  to,  the  defendant 
in  the  contempt  proceeding,  Bailie,  demurred,  after  the  ruling 
of  the  court  on  his  motion  to  strike  Count  1  thereof,  on  the 
following  grounds :  That  said  amended  information,  as  it  now 
stands,  does  not  state  a  cause  of  action  against  the  defendant, 
because  it  does  not  charge  that  he  did  any  of  the  acts  therein 
set  out  as  a  violation  of  the  decree  therein  referred  to  at  any 
place  within  the  third  judicial  district  of  Iowa;  that  such 
amended  information,  as  it  now  stands,  shows  on  its  face  that 
defendant  is  not  guilty  of  the  offense  therein  charged,  for  the 
reason  that  a  decree  of  injunction  cannot  issue  against  a  per- 
son for  violation  of  the  liquor  statute  independent  of  the  place 
where  such  violation  occurs;  that  it  does  not  state  that  the 
defendant  kept  or  sold  liquor  in  the  place  enjoined  in  said 
decree,  in  any  place  within  the  third  judicial  district  of  Iowa, 
as  required  by  law;  that,  at  the  time  said  decree  of  injunc- 
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tion  was  issued,  the  court  had  no  authority  to  enjoin  the  sell- 
ing or  keeping  for  sale  of  intoxicating  liquors,  except  at  the 
place  described  in  the  petition  in  such  cause,  or  at  some  other 
place  within  the  third  judicial  district  of  Iowa.  The  demurrer 
was  sustained,  and  plaintiff  elected  to  stand  upon  its  pleading. 
1.  It  was  perhaps  unnecessary  for  the  State  to  set  up 
and  rely  upon  the  two  decrees  of  injunction.  If  either  was 
good  and  the  provisions  broad  enough  to  cover  the  acts  charged 

against   the   defendant   in   the   information 

**  Lj^Sfl^S?*     herein,  he  would  be  guilty  of  contempt  for 

tSSipt?  diipffi"     ^^  violation  of  such  one.    We  shall  refer  more 

^te decrees:      ^  detail  to  the  provisions  of  the  two  decrees 

later  in  the  opinion.  We  may  say  now,  how- 
ever, that  the  first  decree  is  broader  than  the  second.  The 
acts  charged  as  having  been  committed  by  the  defendant  and 
alleged  to  be  a  violation  of  the  injunctions  are  the  same  acts 
in  each  case.  Of  course,  the  defendant  could  not  be  punished 
twice  for  the  same  act  under  the  two  injunction  decrees,  and 
he  would  be  guilty  if  such  acts  should  constitute  a  violation  of 
either  decree.  One  decree  being  broader  than  the  other  in  its 
provisions,  the  defendant  might  be  guilty  of  violating  one  only 
if  the  other  was  not  broad  enough  to  cover  the  acts  charged. 
It  is  true  that  one  decree  was  rendered  in  1900  and  the  other 
in  1904,  and  doubtless  a  nuisance  maintained  by  him  in  dif- 
ferent places  and  at  different  times ;  but  this  is  not  material, 
because  the  gist  of  the  matter  is  that,  by  each  and  both  decrees, 
he  is  enjoined  from  selling  or  being  concerned  in  the  sale  or 
keeping  for  sale  of  intoxicating  liquors.  The  point  that  we 
are  now  considering  has  been  decided  in  Dickinson  v.  Eichom^ 
78  Iowa  710.  In  that  case,  an  injunction  had  at  a  prior  date 
been  rendered,  restraining  the  defendant  from  maintaining  a 
nuisance,  and  it  was  sought  to  obtain  another  like  injunction 
against  the  same  defendant.    The  court,  at  page  712,  said : 

' '  Counsel  for  appellant  appear  to  be  of  opinion  that  the 
action  may  be  maintained  because  the  time  alleged  in  the  peti- 
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tion  during  which  the  nuisance  was  maintained  is  not  the 
same  as  in  the  first  action.  The  rule  invoked  has  no  appli- 
cation in  an  action  like  this.  If,  in  an  action  to  recover  dam- 
ages for  a  nuisance,  the  plaintiff  recovers  a  judgment,  and 
that  defendant  continues  to  maintain  the  nuisance,  successive 
actions  may  be  maintained;  but  it  is  apparent  that  in  this 
class  of  actions  one  valid  injunction  is  as  effective  as  a  thou- 
sand would  be. " 

In  the  second  injunction  case  against  the  defendant 
Bailie,  had  he  interposed  a  plea  in  abatement,  doubtless  the 
second  injunction  would  not  have  been  granted,  but  the  decree 
recites  that  it  was  rendered  upon  default.  Under  the  authority 
just  cited,  if  the  provisions  of  the  two  decrees  in  the  instant 
case  were  the  same,  then,  we  think,  so  far  as  this  case  is  con- 
cerned, they  should  be  treated  as  one  decree. 

It  will  appear  later  in  the  opinion  that  the  provisions  of 
the  first  decree  are  broader  than  the  second.  If  either  decree 
covered  acts  made  subject  to  injunction  by  the  legislature  at 
a  date  later  than  the  entry  of  the  decrees,  a  situation  might 
arise  where,  the  first  decree  being  broader  than  the  other,  the 
State  would  have  a  right  to  rely  upon  either  decree.  The  court 
having  sustained  the  motion  to  strike  Count  1  of  the  infor- 
mation, if  it  should  be  determined  later  and  on  the  trial  that 
the  other  decree  was  for  any  reason  void,  or  not  sufBicient  to 
cover  the  acts  charged,  there  would  be  nothing  that  could  be 
done  except  to  dismiss  the  entire  case.  We  think,  therefore, 
that  the  trial  court  erred  in  sustaining  the  motion  to  strike 
the  first  count  of  the  amended  information  on  the  grounds 
relied  upon  in  the  motion.  But  the  question  is  not  very 
material  in  this  case,  except  as  a  matter  of  practice,  unless  the 
decree  referred  to  in  the  first  count  of  the  amended  informa- 
tion prohibits  bootlegging  rind  the  other  acts  charged  under 
statutes,  some  of  which  were  enacted  after  the  decrees  were 
entered. 

2.  It  does  not  appear  from  the  ruling  of  the  trial  court 
whether  the  motion  to  strike  Count  1  was  under  the  first  or 
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second  ground  of  the  motion.    We  have  already  referred  to 

the  first  ground.    The  second  ground  is  that 

*"  wvoas^™^     °^  citation  had  been  issued  to  defendant  below 

temM?  amend-    ^^  appear  and  make  defense  to  the  allegations 

uoni'neir^ta-    of  Count  1  of  the  amended  information.    As 

^  before  stated,  the  defendant  below  had  been 

served  with  the  precept,  brought  into  court,  and  given  bond 

under  the  original  information.     Count  1  of  the  amended 

information  simply  made  the  first  information  more  specific. 

It  was  the  same  action,  and,  we  think,  was  germane  to  the 

original  information.    There  was  no  new  action.    It  is  not 

like  the  cases  where  an  amendment  to  a  petition  setting  out  a 

new  cause  of  action  is  filed,  and  the  question  arises  whether 

the  new  cause  of  action  is  barred  by  the  statute  of  limitations. 

Furthermore,  said  defendant  appeared  to  the  amended 

information  and  filed  a  motion  to  strike  the  first  count,  and 

a  demurrer  to  the  second  count.    Notice  of  such  amendment 

was  served  on  the  attorneys  for  defendant  in 
^'  l^Sstln^^  the  contempt  case.  The  foundation  of  the 
teinpt?appcar.  proceeding  is  the  information.  When  once  in 
ance :  effect  gourt,  defendant  cannot  be  heard  to  question 
its  jurisdiction  because  of  irregularity  in  the  issuance  of  the 
precept,  if  the  information  be  sufScient  in  form  and  substance 
and  duly  verified.  The  proceedings  are  commenced  by  filing 
with  the  clerk  of  the  court  information  under  oath,  setting  out 
the  facts  constituting  such  violation.  Section  2407,  Code, 
1897 ;  Haaren  v.  Mould,  144  Iowa  296,  299 ;  State  v.  Thomp- 
son, 130  Iowa  227,  228. 

3.  The  last  decree  was  rendered  May  2,  1904.  The  first 
change  in  the  law  defining  a  bootlegger  and  making  the  injunc- 
tion law  applicable  to  such  person  is  found  at  Section  2461 -a 

and  2461-c,  Code  Supplement,  1913,  and  was 

*'  wuor8^Tq-°     enacted  by  the  Thirtieth  General  Assembly, 

tSSipt'^vioS^"     and  took  effect  July  4,  1904.    This  act  is 

q5?nf enact?"      additional  to  and  a  part  of  Chapter  6,  Title 

™*"  '  XII.  of  the   Code,   relating  to  intoxicating 
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liquo)-8.  This  section  was  further  amended  by  the  Thirty- 
sixth  General  Assembly.  See  Supplemental  Supplement,  1915, 
Section  2461-a.  The  different  acts  of  selling  and  keeping  for 
sale  intoxicating  liquors  under  Section  2382,  though  illegal, 
were  not  subject  to  the  remedy  by  injunction,  unless  the  acts 
therein  prohibited  were  carried  on  in  a  building  or  other 
place.  In  that  case,  they  were  made  nuisances  by  Section 
2384  of  the  Code. 

The  vital  question  in  the  case  is,  then,  as  to  whether  sales 
of  liquor  by  the  defendant  in  person,  or  the  keeping  for  sale 
of  such  liquor  at  places  other  than  in  a  building,  erection  or 
place,  or  by  selling  and  taking  orders  for  liquors  and  the  like, 
which  would  be,  at  the  time  of  the  rendition  of  the  decrees, 
violations  of  the  statute,  and  for  which,  under  the  law  as  it 
now  exists,  an  injunction  would  lie,  constitute  a  violation  of 
the  decree  or  either  of  the  decrees  set  out  herein,  the  decrees 
having  been  entered  before  the  change  in  the  law,  but  the  acts 
charged  having  been  committed  after  the  change  in  the  law. 

It  is  the  contention  of  the  State,  as  we  understand  it,  that 
such  acts  would  be  a  violation  of  the  first  decree  at  least, 
because,  under  its  terms,  the  defendant  Bailie  was  enjoined 
from  making  any  unlawful  sales  of  liquor,  whether  in  a  build* 
ing  or  not.  The  argument  is  that,  even  though  this  decree 
was  broader  than  the  law  would  justify  at  the  time  it  was 
entered,  it  was  simply  erroneous.  The  State  contends,  also, 
that  such  transactions  as  charged  in  the  amended  information 
would  be  a  violation  of  the  decrees,  because  the  later  acts  of 
the  general  assembly  are  made  a  part  of  the  law  as  it  stood 
at  the  time  the  decrees  were  rendered.  As  to  the  first  point, 
the  district  court  undoubtedly  had  jurisdiction  to  render  a 
decree  enjoining  defendant  below  from  the  unlawful  trafSc  in- 
liquors  in  a  building  or  place — that  is,  to  enjoin  a  nuisance — 
and  the  court  did  so  enjoin  him ;  but  the  decree  goes  further, 
and  provides  that  the  defendant  Bailie  and  the  other  defend- 
ants named  in  the  decree  are  enjoined  from  maintaining  a 
building  or  place  for  the  unlawful  traflSc  in  liquor,  and  *'said 
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defendants  are  further  expressly  forever  enjoined  from  sell- 
ing or  giving  away,  in  violation  of  law,  any  intoxicating 
liquors,  by  themselves,  their  clerks,  agents  and  servants,  and 
they  are  further  expressly  enjoined  from  keeping  liquor  with 
intent  to  sell  the  same  contrary  to  law,  and  this  injunction  is 
hereby  made  operative  throughout  the  third  judicial  district 
of  Iowa,  and  the  said  defendants  are  expressly  and  forever 
enjoined  from  in  any  manner  violating  any  of  the  provisions 
and  prohibitions  of  Chapter  6,  Title  XII,  of  the  Code  of 
Iowa." 

We  deem  it  unnecessary  to  discuss  the  question  and  the 
cases  cited  by  plaintiff  as  to  whether  the  decrees,  or  either  of 
them,  if  erroneous,  should  be  corrected  on  appeal  or  by  an 

application  to  modify,  and  the  contention  that 

••  JUSSsf  in-^     *^^  question  may  not  be  tested  now  in  a  pro- 

mjuibies^pe.    cccding  for  Contempt.    We  are  of  opinion  that 

.  the  decrees  are  not  erroneous,  and  that  even 
the  broader  one  is  in  harmony  with  the  statutes,  and  that  the 
acts  charged  are  a  violation  thereof.  The  language  in  the  first 
decree  at  least  was  broad  enough  to  cover  transactions  such 
as  are  charged  in  the  amended  information.  The  situation 
which  brought  the  injunction  proceeding  into  play  was  the 
keeping  of  a  place  for  the  unlawful  business.  The  statute. 
Section  2405,  Code,  1897,  particularly  the  latter  part, 
provides: 

''When  an  injunction  has  been  granted,  it  shall  be  bind- 
ing on  the  defendant  throughout  the  judicial  district  in  which 
it  was  issued,  and  any  violation  of  the  provisions  of  this 
chapter  by  manufacturing,  selling  or  keeping  for  sale  of  intoxi- 
cating liquors  anywhere  in  said  district  shall  be  punished  as 
a  contempt,  as  provided  in  this  chapter." 

Under  Code  Section  2382,  a  sale  of  liquor,  or  being  con- 
cerned therein,  even  though  not  in  a  place,  was  a  violation 
of  Title  Xn,  Chapter  6,  and,  even  without  the  recent  amend- 
ments in  regard  to  bootlegging,  would,  under  Code  Section 
2405,  be  a  violation  of  that  chapter  and  punishable  as  a  con- 
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tempt.  While,  at  the  time  these  decrees  were  rendered,  an 
injunction  action  would  not,  as  now,  lie,  yet  when  equity  did 
fasten  its  hands  on  a  defendant  who  was  guilty  of  maintain- 
ing a  nuisance,  if  he  then,  after  such  a  decree  was  rendered, 
violated  any  of  the  provisions  of  the  chapter,  he  could 
be  punished  as  for  contempt.  The  bootlegging  and  other 
recent  statutes  before  referred  to  are  made  a  part  of  the  chap- 
ter in  which  Section  2405  is  contained.  The  act  charged 
against  the  defendant  was  committed  by  him  after  the  change 
in  the  statute.  It  is  not  a  question  of  the  statute's  referring 
to  an  act  committed  before  the  statute  was  amended.  We 
have  before  held  that  the  effect  of  an  injunction  may  be 
expanded  or  enlarged  by  a  statute  thereafter  enacted,  or  at 
least  enacted  pending  such  proceedings.  See  McOlasson  v. 
Johman,  86  Iowa  477,  where  the  court  said,  in  answer  to  the 
contention  there  made  that  the  law  was  retroactive : 

''The  fallacy  of  the  position  is  in  the  assumption  that  'an 
injunction  is  a  quasi  punishment  for  an  act  done.'  The  office 
of  an  injunction  is  to  restrain  or  prevent  the  act  for  which 
the  punishment  might  be  imposed.  The  punishment  of  which 
plaintiff  complains  was  not  for  an  act  done  before  the  injunc- 
tion suit  was  commenced  against  him,  or  before  the  act  in 
question  was  passed,  but  for  an  act  committed  long  after  both 
of  such  events.  The  injunction,  read  in  the  light  of  the  law, 
commanded  him  to  refrain  from  maintaining  such  a  nuisance 
in  the  sixth  judicial  district.  After  the  command  issued  he 
violated  it.  The  punishment  was  for  that  violation.  The  act 
is  not  invalid  because  retroactive." 

So  here,  one  of  the  injunction  decrees  rendered  provides 
that  the  defendant  Bailie  is  enjoined  from  being  concerned  in 
the  liquor  business  contrary  to  law,  and  the  injunction  is  made 
operative  throughout  the  judicial  district,  and  he  was  expressly 
and  forever  enjoined  from  in  any  manner  violating  any  of  the 
provisions  and  prohibitions  of  Chapter  6,  Title  XII,  of  the 
Code  of  Iowa.     The  bootlegging  and  other  subsequent  acts 
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« 
referred  to  were  enacted  after  the  decrees  were  entered,  but 

such  new  acts  are  made  a  part  of  Chapter  6,  Title  XII. 

It  follows,  then,  that  the  trial  court  erred  in  striking  out 
the  first  count  of  the  amended  information  and  in  sustaining 
the  demurrer  to  the  second  count,  and  that,  therefore,  the  case 
ought  to  be  reversed. 

The  writ  of  certiorari  is  sustained,  and  the  order  and 
judgments  of  the  district  court  in  striking  out  Count  1  and 
in  sustaining  the  demurrer  to  Count  2  are  annulled,  and  the 
cause  is  reversed  and  remanded  for  further  proceedings  in 
harmony  with  law  and  this  opinion. — Reversed  and  Rema^uied. 

Evans,  C.  J.,  Deemer,  Ladd,  Weaver,  Gaynor  and 
Salinger,  JJ.,  concur. 


B.  S.  Hutchins,  Appellant,  v.  City  op  Des  Moines  et  al.. 
Appellees,  P.  J.  Mills,  Intervener,  Appellant. 

MUNICIPAL  COBPOSATIONS :    Bonds— Authorization — ' '  Gtenexal, ' ' 

1  "Mtmcipal,"  and  "Special''  Elections.  The  term  "election," 
whether  general  or  city  or  municipal,  has  reference  to  the  choice 
of  officers  alone.  (Sees.  1088,  1089,  Code,  1897.)  Therefore,  the 
clause  "last  preceding  municipal  election,"  as  it  appears  in  Sec. 
1300-e,  Code  Supp.,  1913,  fixing  the  extent  of  the  affirmative  vote 
sufficient  to  authorize  the  issuance  of  municipal  bonds  for  the  pur- 
chase of  waterworks,  means  and  refers  solely  to  "last  preceding 
municipal  election"  at  which  officers  are  chosen^ 

CONSTITUTIONAL    LAW:      Distiibution    of    Powers— Temporary 

2  Jtidiciai  Tribunals.  The  legislature  has  plenary  power  (a)  to 
create  a  temporary,  but  distinct,  subordinate  judicial  tribunal  to 
ascertain  the  damages  consequent  on  the  taking,  in  a  parjticular 
instance,  of  private  property  for  a  public  use,  and  (b)  to  require 
district  judges  to  perform  the  duties  devolving  on  such  tribunal. 
(Sec.  1,  Art.  3,  Const,  of  Iowa.)  So  held  in  sustaining  the  consti- 
tutionality of  Sec.  722-a,  Code  Supp.,  1913,  which  creates  such  a 
tribunal  for  the  ascertainment  of  the  damages  consequent  on  the 
condemnation  by  cities  of  privately  owned  waterworks. 

C0NSTITT7TI0NAL  LAW:    District  Jndges— Indigibility  to  Office. 

3  The  assignment,  under  authorization  of  statute,  of  a  district  judge 
to  membership  on  a  temporary,  but  distinct,  subordinate  judicial 
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tribunal,  charged  with  the  duty  of  ascertaining,  in  a  particular 
instance,  the  damages  consequent  on  the  taking  of  private  property 
for  public  use,  is  not  inimical  to  Sec.  5,  Art.  5,  of  the  Constitution 
of  Iowa,  declaring  such  judge  "ineligible  to  any  other  office 
during  the  term  for  which  he  was  elected."  Such 
assignment  simply  works  the  imposition  on  such  judge,  cm  district 
j^ffe,  of  specific,  additional,  judicial  duties— duties  preliminary 
and  advisory  to  the  work  of  the  trial  court. 

OONSTITUnONAL  LAW:     District  Judges— XnoUglbUlty  to  Office 

4  -—Appointment.  The  astignmetU  by  the  Supreme  Court,  under 
authority  of  statute,  of  a  district  judge  to  membership  on  a  tem- 
porary, distinct,  subordinate  judicial  tribunal,  charged  with  the 
duty  of  ascertaining,  in  a  particular  instance,  the  damages  conse- 
quent on  the  taking  of  private  property  for  public  use,  is  not  an 
appomiment  to  office  and  inimical  to  Sec  6,  Art.  6,  Constitution 
of    Iowa,   declaring   such    judge    ''ineligible   to   any   other   office 

during  the  term  for  which  he  was  elected." 

OOKSTITUnONAL  LAW:    Distillmtlon  of  Powen— Appointments 

5  by  Judiciary.  The  legislature  may  constitutionally  authorize  the 
Supreme  Court  to  select  the  membership  of  subordinate  judicial 
tribunals,  the  power  to  appoint  not  being  essentially  and  exclu- 
sively an  executive  function.  (Art.  3,  Sec.  1,  Const.)  So  held  in 
construing  the  act  (Sec.  722-a,  Code  Supp.,  1913)  authorizing  the 
Supreme  Court  to  assign  district  judges  to  membership  on  a  court 
of  condemnation  of  waterworks. 

C0KSTITX7TI0NAL   LAW:     Distribution   of   Powers—Sapervlsing 

6  Power  of  Supreme  Oourt.  The  broad  powers  vested  in  the  Supreme 
Court  by  Sec.  4,  Art.  5,  of  the  Constitution  of  Iowa,  "to  exercise 
a  supervisory  control  over  all  inferior  judicial  tribunals,''  are 
ample  justification  for  an  act  of  the  legislature  authorizing  said 
court  to  select  the  membership  of  a  subordinate  judicial  tribunal 
charged  with  the  duty  of  ascertaining  the  damages  consequent  on 
the  taking  of  private  property  for  public  use.  And  this  is  true 
irrespective  of  any  technical  legal  discussion  as  to  whether  the 
power  to  appoint  is  or  is  not  essentially  and  inherently  executive 
in  its  nature. 

Appeal  from  Polk  Disirici  Court — Hubert  Utterback, 

Judge. 

Saturday,  May  6,  1916. 

On  June  19,  1911,  there  was  submitted  to  the  voters  of 
Des  Moines  at  a  special  election  this  proposition:    '* Shall  the 
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city  of  Des  Moines  purchase,  establish,  erect,  maintain,  and 
operate  waterworks  with  all  necessary  reservoirs,  mains,  filters, 
streams,  trenches,  pipes,  drains,  machines,  apparatus,  and 
other  requirements  of  waterworks  plant  or  system!"  3,330 
Totes  were  cast  for  the  proposition,  and  442  against.  The  city, 
on  October  2d  following,  adopted  the  resolution  that  "The  city 
of  Des  Moines  do  now  proceed  to  acquire  by  condemnation,  as 
provided  by  Chapter  45  of  the  Acts  of  the  33rd  General 
Assembly  as  amended  by  the  Acts  of  the  34th  (General  Assem- 
1>ly,  the  said  existing  works  of  the  water  plant  now  being 
operated  and  owned  by  said  Des  Moines  Water  Works  Com- 
pany." The  city,  through  its  attorneys,  filed  with  the  clerk 
of  the  Supreme  Court  an  application  for  the  appointment  of 
three  district  judges  to  act  as  a  court  of  condemnation ;  and, 
on  the  21st  day  of  October,  that  court  designated  Hon.  Chas. 
E.  Bansier,  then  a  district  judge  of  the  10th  judicial  district, 
Hon.  B.  M.  Wright,  a  district  judge  of  the  11th  judicial  dis- 
trict, and  Hon.  F.  R.  Gaynor,  then  a  judge  of  the  4th  judicial 
district,  and  required  that  they  meet  at  the  county  seat  of 
Polk  County  within  10  days  thereafter.  The  said  judges  met 
accordingly,  and,  having  proceeded  to  determine  the  value  of 
said  waterworks  property,  fixed  a  value  thereof  as  of  April  1, 
1912,  at  $2,302,522.  An  appeal  was  taken  from  such  award 
to  the  district  court  of  Polk  County,  and  the  proceedings  were 
thereafter  removed  by  the  Des  Moines  Water  Works  Company 
to  the  district  court  of  the  United  States  for  the  southern  dis- 
trict of  Iowa.  That  court  fixed  the  value  of  the  plant  at  the 
same  amount  as  the  award  and  authorized  the  city  of  Des 
Moines  to  acquire  the  same  by  paying  the  amount  thereof  to 
the  clerk  of  said  district  court  of  the  United  States,  but 
reserved  to  the  Des  Moines  Water  Works  Company  the  right 
to  require  the  city  to  pay  for  improvements  made  subsequent 
to  April  1,  1912.  A  municipal  election  was  held  March  30, 
1914,  at  which  a  proposition  to  purchase  the  plant,  and  also 
a  proposition  to  issue  bonds  aggregating  $2,400,000  for  the 
purpose  of  paying  for  the  waterworks  plant,  were  submitted 
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to  the  people.  11,261  votes  were  cast  for,  and  9,147  against, 
the  purchase,  thus  carrying  the  first  proposition,  but  only 
7,516  votes  were  cast  in  favor  of  the  proposition  to  issue 
bonds,  being  less  than  required,  and  4,978  against.  On  June 
1st  following,  a  special  election  was  had,  at  which  the  propo- 
sition to  issue  bonds  aggregating  $2,400,000  for  the  purpose 
of  borrowing  money  out  of  which  to  pay  for  the  waterworks 
was  submitted  to  the  people,  and  10,667  votes  were  cast,  of 
which  6,725  were  for  the  proposition  and  3,942  against  it.  On 
November  3d  thereafter,  another  special  election  was  held  to 
vote  upon  the  issuance  of  bonds,  7,659  votes  being  cast  in 
favor  of  the  proposition,  and  5,885  votes  against.  Thereafter, 
on  November  18,  1914,  the  city  council  directed  the  legal 
department  of  the  city  to  prepare  the  necessary  resolution  for 
the  issuance  of  said  bonds,  on  the  theory  that  the  proposition 
had  been  adopted  by  the  voters,  and  that  the  city  was  pro- 
ceeding with  the  intention  to  issue  said  bonds  unless  restrained. 
Both  the  plaintiff  and  the  intervener  allege  that  the  vote  of 
November  3d  was  not  large  enough  by  several  thousands  to 
comply  with  the  requirement  of  Chapter  118,  Acts  of  the 
Thirty-fifth  Oeneral  Assembly,  and  that  said  bonds,  if  issued, 
would  be  illegal  and  void,  and  the  proposed  action  by  the  city 
council  result  in  great  and  unnecessary  expense  to  the  city 
which  would  be  lost  to  the  taxpayers ;  and  further  that,  if  per- 
mitted to  issue  the  bonds,  the  said  city  will  pay  the  amount 
of  the  award  and  take  over  the  property,  if  not  restrained. 
Thus  far,  the  allegations  of  the  petition  and  the  petition  of 
intervention  are  substantially  the  same.  In  addition  thereto, 
the  intervener  alleged  that  Chapter  45  of  the  Acts  of  the 
Thirty-third  General  Assembly,  as  amended  by  Chapter  35  of 
the  Acts  of  the  Thirty-fourth  General  Assembly,  is  uncon- 
stitutional and  void.  Demurrers  to  both  the  petition  and  peti- 
tion of  intervener  were  sustained,  and  these  were  dismissed. 
The  plaintiff  and  intervener  appeal. — Reversed, 

R.  P.  Thompson,  for  appellant. 
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H,  TT.  Byers,  Eskil  C.  Carlson  and  Earl  M.  Steer,  for 
appellees. 

Parker,  Parrish  &  Miller,  for  intervener,  appellant. 

Ladd,  J. — The  city  of  Des  Moines  was  authorized  to 
acquire  or  construct  a  waterworks  system  (Sec.  720,  Code 
Supp.y  1913),  and,  as  it  might  do  under  Section  721  of  such 
Code  Supplement,  on  June  19,  1911,  submitted  to  the  voters 
of  the  city  the  question  of  whether  it  should  purchase,  estab- 
lish,  erect,  operate  and  maintain  such  system.  Though  a  rela- 
tively »nall  number  voted,  a  majority  favored  purchasing, 
etc.,  and  thereafter  the  city  council  proceeded  "to  acquire  by 
condemnation"  the  existing  system  of  the  Des  Moines  Water 
Company.  Section  722,  Code  Supp.,  1913.  An  appro- 
priate  resolution  was  adopted,  October  2, 1911,  and  on  October 
15th  following,  application  was  made  to  the  Supreme  Court 
for  the  appointment  of  three  district  judges  to  act  as  a  court 
of  condemnaticQ  (Section  722-a,  Code  Supp.,  1913),  and  dis- 
trict judges  were  designated  accordingly,  October  21st.  Said 
judges  met,  as  required  by  this  statute  last  cited,  and  fixed 
the  damages  to  said  Des  Moines  Water  Company,  conse- 
quent on  the  appropriation  of  its  property,  at  $2,302,522. 
On  March  30,  1914,  the  day  of  the  municipal  election  of  offi- 
cers, the  city  council  submitted  to  the  qualified  voters  whether 
the  city  take  over  the  plant  and  whether  it  issue  bonds  in  the 
amount  of  $2,400,000  on  which  to  borrow  money  to  pay  there- 
for. The  proposition  to  purchase  carried,  but  that  to  issue 
bonds  failed,  because  the  affirmative  vote  was  not  larger  than 
the  majority  of  the  votes  cast  at  the  last  preceding  municipal 
election,  as  exacted  by  Section  1306-e,  Code  Supp.,  1913.  A 
special  election  was  called  for  June  1,  1914,  at  which  the 
proposition  to  issue  bonds  was  again  submitted,  but  for  like 
reason  failed,  the  total  vote  cast  being  10,667.  On  November 
3,  1914,  another  special  election  was  called,  at  which  7,659 
voted  for  the  proposition,  and  5,885  against. 

Vol.  1761a.— 13 
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I.  Our  first  inquiry  is  whether  the  affirmative  vote  was 
sufficient  to  authorize  the  issuance  of  bonds  to  provide  funds 
to  pay  the  damages  assessed  for  the  taking  of  the  plant.    Prior 

to  the  enactment  of  Chapter  118  of  the  Thirty- 
1.  MUNICIPAL  ooB-  fifth  Qeneral  Assembly,  a  majority  of  two 

POBATI0N8 : 

bondu :  author-    thirds  Only  of  those  voting  was  exacted  as  a 

ization :  "gen-  •'  ^ 

pSf"  anS"'**^*'  condition  precedent  to  the  issuance  of  bonds 
tiSS:**^"  **'*"     for  such  purpose.    See  Chapter  43,  Acts  of 

the  Thirtieth  Qeneral  Assembly;  Chapter  49, 
Acts  of  the  Thirty-first  General  Assembly;  Chapter  83,  Acts 
of  the  Thirty-third  Qeneral  Assembly. 

The  statute  in  the  form  passed  by  the  Thirty-fifth  Qeneral 
Assembly  reads : 

**If  a  majority  of  all  the  electors  voting  at  such  election, 
provided  said  affirmative  vote  be  as  large  as  a  majority  Ox  all 
the  votes  cast  at  the  last  preceding  municipal  election,  vote  in 
favor  of  the  issuance  of  such  bonds,  the  council  of  such  city 
or  town  shall  issue  the  same  as  provided  by  Section  726  of  the 
Code  and  make  provision  for  the  payment  of  the  bonds  and 
interest  thereon  as  provided  by  Title  V  of  the  Code. ' ' 

The  change  doubtless  was  due  to  the  difficulty  in  procur- 
ing a  full  vote  at  a  special  election,  and  the  desirability  of 
having  the  opinion  of  a  large  percentage  of  the  electorate 
expressed  on  the  economic  proposition  presented.  To  accom- 
plish this,  the  vote  at  the  **last  preceding  municipal  election" 
was  fixed  as  the  criterion.  Does  this  mean  regular  election  at 
which  officers  are  chosen,  or  may  it  include  special  elections 
called  for  the  purpose  of  authorizing  the  issuance  of  bonds! 
If  the  vote  at  special  elections  is  to  be  regarded  as  the  cri- 
terion,  as  well  as  that  at  the  regular  election  of  officers,  then 
it  is  changeable,  not  only  through  successive  special  elections 
as  these  may  be  called,  but  in  the  personnel  of  the  voters ;  for 
only  males  may  exercise  the  right  of  suffrage  in  the  election 
of  officers,  while  women  may  participate  in  an  election  to 
determine  whether  bonds  shall  issue.  Again,  this  would  afford 
those  who  favor  the  adoption  of  the  proposition  submitted  the 
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opportunity  to  abstain  from  voting,  thereby  reducing  the  total 
vote,  in  order  that,  at  the  succeeding  election,  a  smaller  num- 
ber may  force  the  proposition  through  and  thereby  defeat  the 
very  purpose  of  amending  the  statute.  It  would  permit  the 
city  council  to  defeat  the  object  of  the  statute  by  calling  suc- 
cessive special  elections,  and  thereby  fix  the  criterion  by  a 
special  election  by  which  to  measure. the  vote  cast  at  that  sub- 
sequently called. 

Section  1089  of  the  Code  declares: 

**The  term  'general  election,'  as  used  in  this  chapter, 
shall  apply  to  any  election  held  for  the  choice  of  national, 
state,  judicial,  district,  county  or  township  officers;  that  of 
'city  election'  shall  apply  to  any  municipal  election  held  in  a 
city  or  town;  and  that  of  'special  election'  shall  apply  to  any 
other  election  held  for  any  purpose  authorized  or  required  by 
law." 

This  section  is  preceded  by  one  declaring  that  the  pro- 
visions of  this  chapter  shall  apply  to  all  elections  known  to 
the  laws  of  the  state,  except  school  elections.  Section  1088, 
Code.  The  term  ** general  election"  is  limited  to  the  choice 
of  certain  officers  other  than  those  of  cities;  but  the  term 
**city  election,"  though  limited  to  elections  held  in  the  city 
or  town,  is  broad  enough  to  include  any  municipal  election 
held  therein,  and  really  is  synonymous  therewith.  A  **  special 
election"  is  neither  a  city  nor  a  general  election;  for,  by  the 
express  language  of  this  statute,  the  term  applies  to  **any 
other  election;"  that  is,  other  than  the  general  or  city  elec- 
tions. A  ** special  election,"  then,  cannot  be  regarded  as  a 
municipal  election,  for  the  term  ''city  election"  applies  to 
*'any  municipal  election,"  and  a  special  election  is  other  than 
a  city  election.  The  statute  as  it  appeared  in  Section  2  of 
Chapter  33  of  the  Acts  of  the  24th  General  Assembly  was 
limited  in  its  application  to  the  chapter  in  which  contained, 
and  read : 

'*The  term  'general  election,'  as  used  in  this  act,  shall 
apply  to  any  election  held  for  the  choice  of  national,  state, 
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judicial,  district,  county  or  township  officers,  whether  for  the 
full  term  or  for  the  filling  of  a  vacancy.  The  term,  'city  elec- 
tion,' shall  apply  to  any  municipal  election  held  in  a  city  or 
incorporated  town." 

The  context  clearly  indicates  that  the  word  "election," 
whether  general  or  city,  had  reference  only  to  the  choice  of 
officers,  and  such  is  the  meaning  of  the  word  in  Section  1, 
Article  2,  of  the  Constitution.  Coggeshall  v.  Ciiy  of  Des 
Moines,  138  Iowa  730.    As  there  said : 

''Until  comparatively  recent  times,  the  word  'election,' 
when  applied  to  political  subjects,  did  not  denote  the  choice 
of  a  principle,  or  the  decision  of  the  question  of  government, 
or  the  advice  to  governing  bodies  by  the  electors,  and  only 
when  declared  by  the  instrument  itself  to  be  sufficiently  com- 
prehensive to  cover  these  matters  has  it  been  construed  to 
have  this  extended  meaning." 

Priichard  v.  Magoun,  109  Iowa  364,  construed  the  section 
last  above  mentioned  in  harmony  with  this  view,  in  holding 
that  it  did  not  apply  to  special  elections,  and  that  decision 
was  followed  in  Bras  v.  McConneU,  114  Iowa  401,  though  the 
question  was  whether  in  a  special  election  the  use  of  the 
Australian  ballot  was  essential.  The  scope  of  the  statute  was 
extended  by  Section  1088  of  the  Code,  so  as  to  apply  to  all 
but  school  elections;  and  in  adding  the  words,  "That  (term) 
of  'special  elections'  shall  apply  to  any  other  election  held  for 
any  purpose  authorized  or  required  by  law,"  the  legislature 
evidently  designed  to  extend  the  provision  of  the  chapter  in 
which  included,  to  elections  other  than  those  fixed  by  law  for 
the  election  of  public  officers. 

The  precise  point  was  involved  in  Wright  v.  Board  of 
Supervisors,  162  Iowa  82.  Section  2448  of  the  Code  required 
the  statement  of  consent  to  the  sale  of  intoxicating  liquor 
within  any  city  of  5,000  inhabitants  or  more  to  be  "signed  by 
a  majority  of  the  voters  residing  in  such  city,  voting  therein 
at  the  last  preceding  election,  as  shown  by  the  poll  list  of  said 
election,"    A  city  election  was  held  March  27,  1911,  and  a 
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special  election  for  the  purpose  of  authorizing  the  issue  of 
bonds  July  24,  1911,  and  a  school  election  of  the  independent 
district  of  Fort  Dodge,  February  21,  1912,  and  the  court  held 
that: 

**The  election  therein  referred  to  is  the  last  preceding 
regular  election,  l^eld  by  the  city  for  the  election  of  city  oflS- 
cers,  or  a  general  election  held  as  defined  by  Section  1089  of 
the  Code." 

Each  party  has  directed  attention  to  statutes  claimed  to 
be  in  harmony  with  the  interpretation  contended  for.  An 
examination  of  these  demonstrates  that  the  legislature,  prob- 
ably out  of  an  abundance  of  caution,  has  in  many  instances 
qualified  the  term  **city"  or  '* municipal"  election  by  the 
words  ** regular,"  ''general;"  but  we  have  not  discovered  any 
confusion  in  the  use  of  the  term  ''special  election"  in  its 
application  to  matters  other  than  the  election  of  ofScers.  In 
some  statutes  adopted  prior  to  Section  1089,  Code,  1897,  the 
distinction  is  not  so  clearly  observed  as  in  those  subsequently 
adopted.  Thus  Section  1131  of  the  Code  confers  on  women 
the  right  to  vote  "at  any  city,  town  or  school  election  on  the 
question  of  issuing  any  bonds."  The  designation  was  of 
government  subdivisions,  and  not  the  particular  election,  and 
named  these  as  distinguished  from  counties  and  the  state. 
Moreover,  a  proposition  appropriate  for  a  special  election  may 
be  submitted  at  a  general  or  city  election,  as  was  done  in  this 
and  in  the  Coggeshail  case.  The  manifest  purpose  of  enact- 
ing Section  1089  in  its  present  form  and  making  it  applicable 
to  all  elections  was  to  avoid  confusion  by  definitely  defining 
the  terms  "general,"  "city,"  and  "special"  elections.  We 
are  of  opinion  that,  by  the  words ' '  the  last  preceding  municipal 
election,"  in  Section  1306-e  of  Code  Supplement,  1913,  is 
meant  the  last  city  election  of  officers  held  March  30,  1914, 
and  that  at  no  time  have  the  required  number  of  voters 
expressed  themselves  in  favor  of  the  issuance  of  bonds. 

II.  Section  720,  Code  Supp.,  1913,  confers  on  the  cities 
the  power  to  acquire  by  purchase  or  construction  and  to  oper- 
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ate  waterworks  for  the  people  thereof,  upon  an  affirmative 

vote  **of  the  legal  electors  voting  thereon." 
2-  ^^^JJ^;^ .       Section  722,  Code  Supplement,  provides : 
S»w2?.":^tem^  "That  when  any  city  or  town  shall  have 

trSmnali?'**       votcd    .     .     .    to  puTchase,  establish,  erect, 

maintain  and  operate  .  .  .  waterworks  .  .  . 
and  in  such  city  or  town  there  shall  then  exist  any  such  .  .  . 
waterworks  .  .  .  not  publicly  owned,  and  the  contract  or 
franchise  of  the  owner  of  which  utility  has  expired  or  been 
surrendered  and  such  owner  and  city  or  town  cannot  agree 
upon  terms  of  purchase,  such  city  or  town  may,  by  resolution, 
proceed  to  acquire  by  condemnation,  as  hereinafter  provided, 
....  such  .  .  .  waterworks  .  .  .  and  when  so  acquired 
may  apply  the  proceeds  of  the  bonds  voted  or  issued  in  pay- 
ment therefor  and  in  making  extensions  and  improvements  to 
such  works  or  plants  so  acquired ;  .  .  .  " 
Section  722-a  directs : 

"That  upon  the  passage  of  the  resolution  as  provided 
under  section  one  hereof  and  presentation  of  a  certified  copy 
thereof  to  the  supreme  court  while  in  session,  or  to  the  chief 
justice  of  the  supreme  court,  the  said  court  or  chief  justic? 
shall,  mthin  five  days  thereafter,  appoint  three  district  court 
judges  from  three  judicial  districts,  of  which  one  shall  be  from 
the  district  wherein  such  city  or  town  is  located,  if  he  be  not 
a  resident  of  such  city  or  town,  as  a  court  of  condemnation, 
and  shall  enter  an  order  requiring  said  judges  to  attend  as 
such  court  of  condemnation  at  the  county  seat  in  the  county 
in  which  said  city  or  town  is  located,  within  ten  days  there- 
after,  which  judges  shall  so  attend  as  ordered ;  .and  such  court 
of  condemnation  at  the  time  it  meets  to  organize,  as  is  provided 
in  said  order,  or  at  any  time  during  the  proceeding,  which  may 
be  adjourned  from  time  to  time  for  any  purpose,  may  fix  a 
time  for  the  appearance  of  any  person  or  persons  which  any 
party  desires  to  have  joined  in  the  proceedings  and  which  the 
court  deems  necessary,  which  time  for  appearance  shall  be 
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sufficiently  remote  to  give  notice  upon  such  parties ;  but  if  such 
time  of  appearance  shall  occur  after  any  proceedings  are  begun 
they  shall  be  reviewed  by  the  court  as  it  may  direct  to  give  all 
parties  full  opportunity  to  be  heard.  All  persons  not  appear- 
ing and  having  any  right,  title,  or  interest  in  or  to  the  prop- 
erty which  is  the  subject  of  condemnation  or  any  part  thereof 
and  including  all  leaseholders  and  mortgagee  trustees  of  bond- 
holders which  are  to  be  made  parties  to  the  proceedings,  shall 
be  served  with  notice  thereof,  and  the  time  and  place  of  meet- 
ing of  said  court  in  the  same  manner  and  for  the  same  length 
of  time  as  the  service  of  original  notices,  either  by  personal 
service  or  service  by  publication,  the  time  so  set  being  the  time 
at  which  the  parties  so  served  are  required  to  appear,  and 
actual  personal  service  of  the  notice  within  or  without  the 
state  shall  supersede  the  necessity  of  publication.  These  pro- 
visions shall  also  apply  to  condemnation  proceedings  which  are 
pending,  but  nothing  herein  shall  be  held  to  invalidate  any 
proceedings  or  notices  served  in  any  proceedings  under  Chap- 
ter 9,  Title  X,  or  under  the  provisions  of  the  act  to  which  this 
is  amendatory  which  have  been  had  or  taken  at  the  time  of  the 
taking  effect  of  this  act.  Such  court  of  condemnation  shall 
have  the  power  to  summon  and  swear  witnesses,  take  evidence, 
order  the  taking  of  depositions,  and  require  the  production  of 
any  books  and  papers,  as  is  provided  in  Chapter  1,  Title  XXIII 
of  the  Code,  and  a  reporter  may  be  appointed,  as  is  provided 
for  the  district  court;  and  such  court  shall  perform  all  the 
duties  of  commissioners  in  the  condemnation  of  property  and 
such  duties  and  the  method  of  condemnation  and  procedure, 
including  provisions  for  appeal,  shall,  except  as  herein  other- 
wise specially  provided,  be  the  same,  as  nearly  as  may  be,  as 
is  provided  in  Chapter  4,  Title  X  of  the  Code,  but  the  clerk 
of  the  district  court  of  the  county  where  such  city  or  town  is 
located  shall  perform  all  the  duties  required  of  the  sheriff  in 
said  chapter  and,  in  case  of  a  vacancy  in  said  court  of  con- 
demnation, such  vacancy  shall  be  filled  in  the  same  manner  in 
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which  the  original  appointment  was  made  and  the  court  may 
review  any  evidence  of  its  record  made  necessary  by  reason  of 
such  vacancy." 

The  section  following  directs  that  the  actual  expenses  of 
the  judges  while  engaged  in  such  service  shall  be  taxed  as  costs 
in  the  case  and  shall  be  paid  to  the  said  judges.  The  inter- 
vener contends  that  these  provisions  are  inimical  to  Section  1 
of  Article  3,  Section  1  of  Article  4,  and  Sections  1  and  4  of 
Article  5  of  the  Constitution,  in  that  (a)  they  confer  on  the 
Supreme  Court  powers  and  duties  not  judicial  in  character 
and  not  belonging  to  the  judicial  department  of  the  state ;  (b) 
they  confer  on  the  Supreme  Court  powers  and  duties  not 
appellate  or  supervisory  in  character;  (c)  they  confer  on  the 
judges  of  the  district  court  powers  and  duties  not  judicial  in 
character  and  not  belonging  to  the  judicial  department  of  the 
state;  and  (d)  they  attempt  to  confer  ofSce  on  certain  district 
judges  of  the  state  by  selection  of  the  Supreme  Court,  in  vio- 
lation of  Section  5  of  Article  5  of  the  Constitution.  For  con- 
venience, these  propositions  may  be  taken  up  in  the  reverse 
order. 

III.  The  extraordinary  provisions  of  these  statutes  are 
doubtless  due  to  the  character  of  the  property  to  be  taken,  its 
great  value,  and  the  public  and  private  interests  involved. 
Ordinary  commissioners,  unless  composed  of  experts,  might 
not  be  equal  to  the  task  of  determining  the  value  of  such  prop- 
erties with  any  degree  of  accuracy,  nor,  if  equal,  would  their 
conclusions  be  likely  to  command  approval.  Recognized  skill 
in  investigation,  ability  in  comparing  and  weighing  evidence, 
and  sound  judgment,  ripened  by  experience,  seem  essential  to 
the  attainment  of  results  at  all  satisfactory  in  such  a  situation. 
These  considerations,  and  perhaps  others,  must  have  influenced 
the  legislature  in  imposing  additional  duties  on  the  judges  of 
the  district  court  of  the  state.  That  these  are  judicial  in  char* 
acter  is  not  questioned  and  could  not  well  be.  Nor  are  we 
inclined  to  disagree  with  appellant  in  assuming  that  the  ''court 
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of  condemnation"  is  something  more  than  a  commission,  and 
is  a  tribunal  endowed  with  judicial  functions.  The  language 
of  the  statute  is  that  the  three  judges  constitute  the  court,  and 
it  is  endowed  with  the  power  of  ascertaining  the  parties  inter- 
ested, fixing  the  time  for  their  appearance,  exacting  the  serv- 
ice of  notice  of  when  such  appearance  is  required,  summoning 
witnesses,  taking  testimony,  ordering  the  taking  of  depositions 
and  the  production  of  books  and  papers,  and  preserving  a 
record  by  aid  of  a  shorthand  reporter.  In  other  words,  the 
powers  of  a  judicial  tribunal  are  conferred  on  such  court.  Its 
report  is  to  the  clerk  of  the  district  court,  instead  of  to  the 
sheriff,  as  in  other  cases,  and  an  appeal  may  be  taken  to  the 
district  court  of  the  county.  The  hearing  is  like  that  in  a 
case  tried  to  the  court,  save  that  three  judges  sit  instead  of 
one,  and  possibly  greater  liberty  of  inspection  may  be  enjoyed. 
The  manifest  design  was  to  create  a  temporary  but  distinct 
tribunal  to  ascertain  the  damages  consequent  upon  taking  over 
by  municipalities  property  already  devoted  to  the  public  use, 
and  we  can  think  of  no  reason  for  denying  the  legislative  righl 
to  exact  such  service  from  district  judges.  The  duty  is  surely 
not  subject  to  the  objections  considered  in  State  v.  Bcarker, 
116  Iowa  96. 

Nor  is  the  district  judge  thereby  appointed  to  another 
ofSce.  He  is  required  as  district  judge  to  render  a  specified 
service  as  a  member  of  a  tribunal  organized  to  do  precisely 

what  might  have  been  exacted  from  the  dis- 

'  TioNALLAw:       trict  court,  and  from  whose  decision  an  appeal 

ineugibmty  to '   may  be  taken  to  that  court.    Therein  he  acts 

office. 

as  district  judge,  and  not  by  virtue  of  a  newly 
created  office.  The  judge  of  one  court,  by  becoming  a  member 
of  or  presiding  as  another  court,  does  not  acquire  a  new  office, 
nor  change  either  court,  but,  merely  by  virtue  of  his  office,  acts 
ex  officio  in  presiding  over  another  tribunal.  Dvkes  v.  State, 
11  Ind.  557  (71  Am.  Dec.  370) ;  HoUister  v.  Judges,  8  Ohio  St. 
201  (70  Am.  Dec.  100) ;  Morriss  v.  Virffima  Ins.  Co.  (Va.),  8 
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S.  E.  383 ;  CommomDeaUh  v.  Oross,  1  Ashm.  (Pa.)  281 ;  In  re 
AppUcaiion  of  Judges,  64  Pa.  33 ;  Ledoux  v.  Ducote,  24  La. 
Ann.  181;  Staie  v.  Engeman  (N.  J.  L.),  23  AtL  676. 

The  judicial  power  is  lodged  in  the  court  and  not  in  the 
magistrate,  and  we  have  been  unable  to  discover  anything^ 
incompatible  with  the  office  of  district  judge  in  the  perform* 
ance  of  duties  such  as  are  exacted  in  these  statutes.  Section  & 
of  Article  5  of  the  Constitution  declares : 

''The  district  court  shall  consist  of  a  single  judge,  who 
shall  be  elected  by  the  qualified  electors  of  the  district  in  which 
he  resides.  The  judge  of  the  district  court  shall  hold  his  office 
for  the  term  of  four  years,  and  until  his  successor  shall  have 
been  elected  and  qualified ;  and  shall  be  ineligible  to  any  other 
office,  except  that  of  judge  of  the  Supreme  Court,  during  the 
term  for  which  he  was  elected." 

Section  6  of  the  same  article  provides : 

''The  district  court  shall  be  a  court  of  law  and  equity^ 
which  shall  be  distinct  and  separate  jurisdictions,  and  have 
jurisdiction  in  civil  and  criminal  matters  arising  in  their 
respective  districts,  in  such  manner  as  shall  be  prescribed  by 
law." 

The  section  following  makes  the  judges  conservators  of 
peace  throughout  the  state.  The  remaining  three  sections 
relate  to  salaries,  terms  of  office,  and  the  establishment  of 
judicial  districts.  It  will  be  observed  that  the  jurisdiction  of 
the  comt  is  left  to  the  legislature,  and  that,  in  so  far  as  the 
duties  of  a  judge  of  the  district  court  are  restricted,  this  is  b7 
implication  only.  Though  selected  by  the  electors  of  a  par- 
ticular district,  he  may  exchange  or  on  proper  assignment 
preside  over  any  district  court  of  the  state  (State  v.  Stingley, 
10  Iowa  488),  and  is  authorized  to  perform  judicial  acts  out- 
side of  court.  McLane  v.  Oraaiger,  74  Iowa  152.  This  power 
of  entering  orders  facilitating  the  business  of  court  in  vaca- 
tion has  been  exercised  since  the  earliest  times  and  freely 
enlarged  by  legislation.    23  Cyc.  543.    And  as  there  is  no  con- 
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stitntional. prohibition,  power  to  hear  and  determine  causes  in 
vacation  or  at  chambers  may  be  conferred  on  trial  judges. 
Bremter  v.  Hartley,  37  Cal.  15  (99  Am.  Dec.  237) ;  State  v. 
Eggers  (Mo.),  54  S.  W.  498 ;  Cresap  v.  Gray,  10  Ore.  345. 

Pittsburg,  etc.,  B.  Co.  v*  Hurd,  17  Ohio  St.  144,  is  often 
cited  as  holding  generally  that  orders  in  vacation  must  be 
limited  to  such  subject  matters  as  are  within  the  jurisdiction 
of  the  court,  but  all  held  was  that  a  judge  of  the  Supreme 
Court  might  not  rule  on  a  matter  then  pending  in  the  district 
court.  It  may  be  conceded,  without  deciding,  that  the  duties 
of  a  judge  of  the  district  court  should  be  limited  to  matters 
jurisdiction  over  which  might  be  conferred  on  such  court ;  for 
such  jurisdiction  is  expressly  conferred  by  the  statutes  under 
consideration.  Since  no  one  other  than  a  judge  of  the  dis- 
trict court  may  preside  over  it  (Smith  v.  Frisbie,  7  Iowa  486), 
it  would  seem  that  the  duties  of  such  judges  might  well  be 
limited  to  matters,  which  it  may  consider,  either  in  determin- 
ing, reviewing  or,  having  determined,  he  may  participate  in 
reviewing.  In  several  of  the  states,  notably  Illinois  and  New 
York,  trial  judges  are  designated  to  sit  as  members  of  appel- 
late courts,  with  limited  jurisdiction  to  correct  errors  and 
judgments  of  the  nisi-prius  courts  of  which  they  are  officers. 
If  trial  judges  may  so  do,  we  see  no  impediment  to  the  per- 
formance of  duties  preUminary  and  advisory  to  the  work  of 
the  trial  court  preceding  and  preparatory  to  its  determination, 
even  though  this  be  done  as  members  of  a  distinct,  though  sub- 
ordinate, tribunal.  This  is  as  far  as  it  is  necessary  to  go  in 
the  case  at  bar;  but  in  decisions  to  which  we  have  referred, 
the  authority  of  a  judge  of  one  court  to  preside  ex  afficia  in 
another  has  been  upheld,  and  the  constitutionality  of  legis- 
lation so  directing  was  sustained  in  Balkum  v.  State,  40  Ala. 
671.  Our  conclusion  is  that  there  is  no  constitutional  objec- 
tion to  the  performance  by  district  judges  of  service  such  as 
exacted  by  the  statute  quoted. 

IV.     The  proceedings  are  initiated  by  the  resolution  of 
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the  city  council,  and,  upon  the  presentation  of  a  certified  copy 
thereof  to  the  Supren^e  Court,  that  body  is  authorized  to  design 

nate  the  district  judges  who  are  to  constitute 
4.  coNBTiTu-  the  court  of  condemnation,  established  for  a 

TIONAL  LAW :  ' 

fnSigibfiSf to '  single  specified  purpose.  The  tribunal  is  of 
^^e :  appoint-  legislative  creation.  The  court  merely  desig- 
nates who  shall  constitute  it.  In  so  doing,  no 
one  is  appointed  to  office,  but  officers  are  assigned  to  the  per- 
formances of  certain  duties.  As  members  of  the  court  of  con- 
demnation, they  do  not  cease  to  be  the  judges  of  the  district 
court. 

Appellant  has  argued  the  case  on  the  theory  that,  under 
the  statute,  this  court  is  authorized  to  appoint  to  an  office,  and 
for  this  reason  the  statute  is  inimical  to  the  Constitution,  for 

that,  as  is  said,  appointment  to  office  is  intrin- 

^'  S^^^^F^.'L.       sically  an  executive  function.     Our  form  of 

powers^i^pi^'     government  is  separated  into  the  three  depart- 

ludf^ry.^  ^^     ments,  legislative,  executive,  and  judicial ;  and 

it  is  said  that  appointment  to  office  or  position 
by  the  judiciary  would  encroach  on  the  executive  department, 
in  violation  of  Section  1  of  Article  3,  declaring : 

**The  powers  of  the  government  of  Iowa  shall  be  divided 
into  three  separate  departments :  the  legislative,  the  executive 
and  the  judicial ;  and  no  person  charged  with  the  exercise  of 
powers  properly  belonging  to  one  of  these  departments  shall 
exercise  any  function  appertaining  to  either  of  the  others, 
except  in  cases  hereinafter  expressly  directed  or  permitted." 

The  question  to  be  determined,  then,  is  whether  the  exer- 
cise of  the  appointive  power  is  exclusively  executive.  If  it  is, 
no  one  will  be  found  contending  that  it  may  be  exercised  by 
the  general  assembly  or  the  courts.  That  the  departments  are 
equal,  though  dissimilar,  and  independent  of  each  other, 
though  parts  of  a  consistent  whole,  has  been  so  often  said  that 
neither  citation  nor  elaboration  is  necessary.  The  legislative 
power  lodged  in  the  general  assembly  is  the  power  to  make, 
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alter  or  repeal  laws.  The  executive  power  is  the  power  to 
execute  the  laws,  and  is  vested  in  the  governor  and  the  admin- 
istrative officers  of  the  state  and  of  the  several  subdivisions 
thereof.  The  judicial  power  is  ordinarily  defined  to  be  the 
power  to  construe  and  interpret  the  Constitution  and  laws, 
and  to  apply  them  and  to  decide  controversies,  and  is  vested 
in  courts.  Their  power  extends  beyond  that  merely  to  hear 
and  decide,  however.  Bouvier  defines  judicial  power  as 
''Belonging  to  or  emanating  from  a  judge  as  such ;  the  author- 
ity vested  in  a  judge,"  and  Webster  defines  the  word  judicial 
**as  pertaining  to  courts,  as  judicial  power,"  and  ** proceeding 
from  a  court  of  justice,  as  judicial  determination. ' '  Says  the 
Court  of  Appeals  of  New  York : 

**  Whatever  emanates  from  a  judge  as  such,  or  proceeds 
from  a  court  of  justice,  is,  according  to  these  authorities, 
judicial."    In  re  Cooper,  22  N.  Y.  67,  82. 

In  Sic^e  v.  Noble,  118  Ind.  350  (10  Am.  St.  143),  the 
court,  after  citing  these  definitions,  says : 

**It  cannot  be  doubted  that  judicial  power  includes  the 
authority  to  select  persons  whose  services  may  be  required  to 
act  as  the  assistants  of  the  judges  in  the  performance  of  their 
judicial  functions,  whether  they  be  referees,  receivers,  attor- 
neys, masters,  or  commissioners." 

A  constitution,  as  said  by  Judge  Cooley,  "assumes  the 
existence  of  a  well-understood  system,  which  is  still  to  remain 
in  force,"  and  to  ascertain  what  is  meant  by  judicial  power 
we  may  look  into  its  exercise  prior  to  the  adoption  of  the 
Constitution.  That  each  department  may  make  such  appoint- 
ments as  are  essential  to  the  proper  and  independent  discharge 
of  its  functions,  is  not  questioned.  There  are  administrative 
acts  essential  to  the  discharge  of  legislative  as  well  as  of 
judicial  functions,  which  economically  and  conveniently  may 
be  performed  by  assistants;  and,  as  either  the  legislature  or 
the  judiciary  might,  may,  or  must,  under  the  Constitution, 
perform  such  acts,  they  may  select  those  who  are  to  aid  in  such 
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performance.  In  re  Jamiior,  35  Wis.  410 ;  Staie  v.  Smith,  15 
Mo.  App.  412;  Commissioners  v.  HaU,  7  Watts  (Pa.)  290. 
In  State  v.  Noble,  supra,  it  is  said : 

''No  one  would  .  .  .  be  so  bold  as  to  assert  that  the 
legislature  may  not  appoint  ofiScers  connected  with  its  duties 
and  proceedings,  and  there  is  no  more  reason  for  denying 
power  to  the  courts  than  there  is  of  denying  it  to  the  legisla- 
ture. The  truth  is,  that  all  independent  departments  have 
some  appointing  power,  as  an  incident  of  the  principal  power, 
for  without  it  no  department  can  be  independent;  State  v. 
Barbotir,  supra;  Achley's  Case,  4  Abb.  Prac.  (X.  Y.)  35.  We 
are  not  here  dealing  with  the  general  power  to  appoint,  but 
we  are  dealing  with  a  single  phase  of  the  general  question,  and 
we  do  no  more  than  affirm  that  each  department  must  have, 
and  does  have,  some  appointing  power,  and  that  where  an 
appointment  is  essential  to  the  proper  exercise  of  a  judicial 
duty,  the  court  concerned  has  authority  to  make  the  appoint- 
ment. If  this  be  not  true,  then  no  court  can  appoint  a 
guardian,  an  administrator,  a  receiver,  a  referee,  an  appraiser, 
or  a  commissioner.  It  is,  in  truth,  impossible  to  conceive  of 
the  existence  of  an  independent  judicial  department  without 
the  power  to  make  some  appointments.  The  denial  of  this 
incidental  power  is  the  annihilation  of  judicial  independence." 

But  is  the  power  of  appointment  so  limited  ?  Is  it  essen- 
tially executive?  The  Constitution  provides  for  the  election 
of  officers  in  the  different  departments  of  government,  but  is 
silent  as  to  appointments,  except  that,  in  Section  4  of  Artide 
4,  the  general  assembly  is  authorized  to  elect  one  of  two  or 
more  persons  having  an  equal  vote,  being  highest,  as  governor 
or  lieutenant  governor,  and  Section  10  of  the  same  article 
declares  that: 

"When  any  office  shall,  from  any  cause,  become  vacant, 
and  no  mode  is  provided  by  the  Constitution  and  laws  for 
filling  such  vacancy,  the  governor  shall  have  power  to  fill  such 
vacancy,  by  granting  a  commission,  which  shall  expire  at  the 
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«nd  of  the  next  session  of  the  general  assembly,  or  at  the 
next  election  by  the  people." 

Impliedly,  the  manner  of  filling  vacancies,  as  well  as  by 
what  officer,  is  relegated  to  the  general  assembly,  as  is  the 
matter  of  all  appointments,  save  those  of  governor  and  lieu- 
tenant governor.  In  many  of  the  Constitutions,  the  executive 
is  designated  the  appointing  power;  in  others,  to  fill  appoin- 
tive positions ;  and  this  has  influenced  the  courts  in  passing  on 
this  question.  One  line  of  decisions  assumes  the  power  of  ap- 
pointment to  be  essentially  executive  and  denies  to  the  general 
assembly  and  the  courts  the  authority  to  appoint  to  any  office 
or  position  not  incidental  to  the  actual  discharge  of  their  con- 
stitutional functions.  State  v.  Barbour,  53  Conn.  76  (55  Am. 
B.  65) ;  City  af  EvcmsvUle  v.  State,  118  Ind.  426  (4  L.  R.  A. 
S3);  Taylor  v.  Commonwealth,  3  J.  J.  Marsh  (Ky.)  401; 
State  V.  Noble,  118  Ind.  350  (10  Am.  St.  143,  4  L.  R.  A. 
101).  See  In  re  Jamtor,  35  Wis.  410 ;  State  ex  rel.  Oubbins  v. 
Anson  (Wis.),  112  N.  W.  475. 

Another  line  of  cases,  and  peAiaps  the  larger  number, 
proceeds  on  the  theory  that  the  appointment  to  office  is  not 
inherently  or  intrinsically  executive  in  character,  but  that  it 
is  the  exercise  of  a  political  power  not  conferred  on  any  depart- 
ment, but  depending  on  legislative  will  alone.  People  v. 
Morgan,  90  111.  558;  Fox  v,  McDonald,  101  Ala.  51  (21 
L.  R.  A.  529,  46  Am.  St.  98) ;  Mayor,  etc,  of  Baltimore  v. 
State,  15  Md.  376  (74  Am.  Dec.  572) ;  State  v.  George  (Ore.), 
16  L,  R.  A.  737  (29  Am.  St.  586) ;  Pe(/ple  v.  Freeman,  80  Cal. 
233  (13  Am.  St.  122).  After  reviewing  the  decisions,  in  a 
note  to  the  last  case  Mr.  Freeman  observed : 

*'The  truth  is,  that  the  power  of  appointing  or  electing 
to  office  does  not  necessarily  and  ordinarily  belong  to  either 
the  legislative,  the  executive,  or  the  judicial  department.  It 
is  commonly  exercised  by  the  people,  but  the  legislature  may, 
as  the  law-making  power,  when  not  restrained  by  the  Consti- 
tution, provide  for  its  exercise  by  either  department  of  the 
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government,  or  by  any  person  or  association  of  persons  whom 
it  may  choose  to  designate  for  that  purpose.  It  is  an  executive 
function  when  the  law  has  committed  it  to  the  legislature,  and 
a  judicial  function,  or  at  least  a  function  of  a  judge,  when 
the  law  has  committed  it  to  any  member  or  members  of  the 
judiciary." 

Some  of  these  decisions  emphasize  the  thought  that  in- 
volved in  the  appointment  is  the  determination  of  whether 
the  applicant  is  qualified  and  the  selection,  from  a  number, 
of  him  best  qualified,  and  this  is  a  function  of  a  judicial 
character.  We  are  not  inclined  to  regard  the  appointing 
power  as  intrinsically  executive.  It  is  not  so  treated  in  the 
Constitution,  but  is  left  to  legislative  discretion.  Its  exercise 
involves  something  more  than  merely  issuing  commissions — 
discretion  and  judgment  in  making  a  choice.  Though  the 
executive  element  may  so  far  predominate  as  that  the  executive 
department  properly  may  be  clothed  with  authority  to  make 
appointments  in  other  departments,  there  is  no  sound  reason 
for  denying  to  the  judiciary  the  power,  when  authorized  by 
the  general  assembly,  to  designate  persons  or  ofiScers  to  ofSee 
or  discharge  duties  within  the  proper  sphere  of  the  judicial 
department.  The  question  was  before  this  court  in  Stcete  v. 
Barker,  116  Iowa  96,  where,  in  reaching  a  decision,  neither  of 
the  above  lines  of  authority  was  strictly  followed;  for,  while 
conceding  that  appointment  to  office  generally  is  an  executive 
function,  it  was  said  that  not  every  appointment  is  executive 
in  character,  and  the  rule  was  laid  down  that: 

''Powers  not  in  themselves  judicial,  and  that  are  not  to  be 
exercised  in  the  discharge  of  the  functions  of  the  judicial 
department,  cannot  be  conferred  on  courts  or  judges  desig- 
nated by  the  Constitution  as  a  part  of  the  judicial  department 
of  the  state.  ...  Of  course,  the  act  itself  need  not  be 
judicial  in  character.  If  the  general  power  be  judicial,  or  if 
the  act  itself  be  in  aid  of  some  judicial  function,  it  is 
sufficient." 

This  was  followed  by  illustrations,  such  as  the  appoint- 
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ment  of  commissioners  to  assess  damages  for  the  opening  of  a 
highway,  jury  commissioners,  determining  whether  a  munici- 
pal corporation  shall  be  created  or  adjoining  territory  an- 
nexed, and  the  like,  and  the  appointment  of  trustees  to  manage 
and  control  a  waterworks  system  belonging  to  a  municipality 
and  not  in  litigation  was  held  not  to  be  a  judicial  function. 
This  was  on  the  broad  ground  that  the  office  or  position  did 
not  in  some  form  relate  to  the  administration  of  justice,  the 
court  saying: 

**  Judges  of  courts  created  by  the  Constitution  should  not 
be  burdened  with  executive  or  administrative  duties.  They 
should,  as  nearly  as  possible,  be  freed  from  everything  not 
judicial  in  character.*' 

Necessarily,  the  functions  of  the  different  departments 
shade  into  each  other,  as  do  the  colors  of  the  rainbow,  and  the 
performance  of  executive  duties  often  involves  the  exercise 
of  judicial  functions  of  even  the  most  delicate  character,  and 
the  courts  frequently,  in  the  efficient  discharge  of  their  duties, 
must  exercise  the  executive  function.  The  elements  are  dis- 
tinct in  the  main,  even  though  it  is  often  difficult  to  say  which 
predominates;  and  in  a  considerable  field  there  is  enough  of 
each  function  involved  to  preclude  the  charge  that  the  exer- 
cise of  the  appointing  power  by  either  is  an  encroachment 
on  the  exclusive  domain  of  the  other.  The  principle,  then,  of 
State  V.  Barker,  supra,  that  the  performance  of  judicial  acts 
or  the  doing  of  an  act  in  itself  in  aid  of  some  judicial  function 
is  not  inimical  to  any  provision  of  the  Constitution,  finds  sup- 
port in  In  re  Supervisors  of  Election,  114  Mass.  247.  A  stat- 
ute required  a  justice  of  the  Supreme  Court  of  Massachusetts, 
upon  the  filing  of  a  petition,  to  appoint  supervisors  of  election ; 
and  four  of  the  justices,  speaking  through  Gray,  C.  J.,  declared 
the  statute  unconstitutional,  saying,  among  other  things: 

''The  justices  of  this  court,  as  incidental  to  the  large 
and  varied  judicial  powers  and  jurisdiction,,  .  .  .  embracing 
cases  criminal  and  civil,  in  common  law,  equity,  probate  and 
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divorce,  may  be  and  have  been  by  many  statutes  authorized 
to  appoint  subordinate  officers  of  various  kinds  to  assist  in  the 
performance  of  their  judicial  duties,  such  as  auditors,  special 
masters  in  chancery,  commissioners  to  take  depositions  in  other 
states  in  cases  pending  here,  commissioners  to  take  bail,  com- 
missioners for  the  partition  of  lands,  division  of  flats,  or  the 
setting  off  of  dower,  commissioners  of  sewers,  or  for  the  im- 
provement of  meadows  and  low  lands,  and  commissioners  to 
adjust  the  rights  of  transportation  and  modes  of  connection 
between  connecting  lines  of  railroad,  or  to  assess  the  expenses, 
as  between  different  counties,  towns  and  other  corporations,  of 
maintaining  roads  or  bridges.  Parts  of  the  duties  performed 
by  some  of  these  officers  in  carr3dng  out  their  functions  are 
executive  in  their  nature,  and  of  a  class  which  might  be 
imposed  by  law  upon  strictly  executive  officers.  But  all  the 
officers  above  enumerated,  when  appointed  by  the  court,  are 
by  express  requirement  or  necessary  implication  obliged  to 
return  a  report  of  their  doings  to  the  court  for  its  judicial 
action. 

The  judges  may  also  be  authorized  by  law,  except  so  far 
as  otherwise  expressly  provided  by  the  Constitution,  to  appoint 
clerks  of  courts.  But  the  duties  of  such  clerks  are  in  no  sense 
executive;  they  are  merely  ministerial,  and  incident  to  the 
administration  of  justice.  On  like  grounds,  the  courts  are 
authorized,  in  the  absence  of  the  official  prosecutor,  to  appoint 
a  suitable  person  to  perform  his  duties;  and  to  appoint  all 
officers  necessary  to  the  transaction  of  their  business.  .  .  . 
**  These  supervisors,  although  entrusted  with  a  certain  discre- 
tion in  the  performance  of  their  duties,  are  strictly  executive 
officers.  They  make  no  report  or  return  to  the  court  or  to  any 
judge  thereof.  Their  duties  relate  to  no  judicial  suit  or  pro- 
ceeding, but  solely  to  the  exercise  by  the  citizens  of  political 
rights  and  privileges." 

In  Siaie  v.  Anson  (Wis.),  112  N.  W.  475,  an  act  confer- 
ring on  circuit  courts  the  authority  to  appoint  jury  com- 
missioners was  upheld ;  and  in  Foster  v.  Rowe,  128  Wis.  326 
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(8  Am.  &  £ng.  Ann.  Cas.  595),  an  act  directing  the  appoint- 
ment  by  the  same  court  of  commissioners  to  equalize  assess- 
ments made  by  county  boards  of  supervisors  was  held  consti- 
tutional. In  Ciiizens*  Savings  Bank  v.  Tovm  of  Oreenbxvrgh 
(N.  Y.),  65  N.  E.  978,  empowering  a  court  to  designate  com- 
missioners to  lay  out  a  highway  extending  through  two  or 
more  towns  was  declared  valid.  In  each,  the  duties  devolving 
on  the  appointees  were  so  far  judicial,  or  so  connected  with  the 
administration  of  justice,  that  their  appointment  was  adjudged 
not  to  be  an  encroachment  on  the  functions  of  any  other 
department.  The  distinction  is  illustrated  by  Siaie  v,  Neble 
(Nebr.),  19  L.  R.  A.  (N.  S.)  578,  where  a  statute  authorizing 
the  judges  of  the  district  court  of  the  judicial  district  in  which 
a  city  was  located  to  appoint  the  park  commissioners  thereof, 
was  held  unconstitutional  on  the  ground  that  their  duties, 
over  which  the  judges  were  given  supervision,  were  wholly 
administrative  and  executive.  That  the  designation  of  per- 
sons to  exercise  duties  wholly  or  in  the  main  judicial  will  not 
interfere  in  any  manner  with  the  exercise  of  exclusively 
executive  functions  is  too  manifest  for  argument.  On  the 
other  hand,  conferring  the  power  to  designate  the  persons 
80  to  do  may  and  probably  would  be  conducive  to  the  better 
accomplishment  of  the  objects  sought  to  be  attained  through 
the  courts.  Only  on  the  theory  that  the  making  of  all  appoint- 
ments pertains  to  the  executive  department  can  the  power  to 
the  extent  stated  be  denied  the  courts,  when  conferred  by 
appropriate  legislation.  We  do  not  so  construe  the  power 
to  appoint;  and,  though  the  executive  element  may  exist  in 
all  appointments,  enough  of  the  judicial  is  involved  so  that, 
in  all  matters  pertaining  to  the  discharge  of  judicial  duties, 
the  power  of  selecting  the  appropriate  persons  with  suitable 
qualifications  may  be  conferred  on  court  or  judge  without 
violating  the  command  of  the  fundamental  law,  that: 

'*No  person  charged  with  the  exercise  of  powers  properly 
belonging  to  one  of  these  departments  shall  exercise  any  func- 
tion appertaining  to  either  of  the  others." 
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Beyond  this  we  do  not  go,  and  adhere  to  the  principle 
announced  in  StcUe  v.  Barker,  that  the  judiciary  may  not 
appoint  a  person  to  an  ofSce  or  position  exacting  the  discharge 
of  executive  or  legislative  duties  only.  In  the  case  at  bar, 
this  court  was  not  called  upon  to  appoint  anyone  to  office 
judicial  or  otherwise,  but  merely  to  assign. three  judges  to  the 
performance  of  certain  judicial  duties.  As  these  were  to  be 
performed  by  judges  of  the  nisi-prius  courts,  it  was  particu- 
larly appropriate  that  their  selection  be  left  to  the  judges 
of  this  court,  or  rather,  to  the  court,  which  is  practically  the 
same  thing. 

In  view  of  the  conclusion  we  have  reached,  it  may  be 
unnecessary  to  take  up  the  argument  of  the  city  that  the 
designation  of  the  district  judges  was  within  the  supervisory 

powers  of  this  court.    It  will  not  be  amiss, 

*•  SonjSlaw:       however,  to  refer  to  the  contention  briefly. 

S»w^^"''"''''     Section  1  of  Article  5  of  the  Constitution 

declares : 

''The  judicial  power  shall  be  vested  in  a  Supreme  Court, 
district  court,  and  such  other  courts,  inferior  to  the  Supreme 
Court,  as  the  general  assembly  may,  from  time  to  time, 
establish." 

Section  4  of  the  same  article  reads : 

**The  Supreme  Court  shall  have  appellate  jurisdiction 
only  in  cases  in  chancery,  and  shall  constitute  a  court  for  the 
correction  of  errors  at  law,  under  such  restrictions  as  the 
general  assembly  may  by  law  prescribe ;  and  shall  have  power 
to  issue  all  writs  and  process  necessary  to  secure  justice  to 
parties,  and  exercise  a  supervisory  control  over  all  inferior 
judicial  tribunals  throughout  the  state." 

While  the  Constitution  created  the  courts,  it  has  not 
undertaken  to  specify  in  detail  their  functions  nor  to  define 
their  power,  save  plainly  to  indicate  that  the  entire  judicial 
power  has  been  conferred  on  them.  Terms  are  not  defined, 
but  language  of  precise  and  technical  meaning  in  the  science 
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of  government  and  law  is  used.  The  Supreme  Court  is  that 
of  last  resort,  but  the  means  whereby  its  jurisdiction  is  to  be 
exercised  are  not  prescribed.  The  import  of  the  first  two 
clauses  in  the  section  quoted  is  restrictive,  for  the  jurisdiction 
in  the  one  is  declared  to  be  appellate  only,  and  the  other  may 
be  restricted  by  the  general  assembly;  otherwise,  the  juris- 
diction of  the  court  might  be  more  ample  than  the  policy 
might  demand  or  convenience  require.  Powell  v.  Spaulding, 
3  G.  Greene  417.  At  the  same  time,  the  f  ramers  of  the  Con- 
stitution evidently  apprehended  danger  in  restricting  the 
court  entirely  to  the  functions  of  an  appellate  tribunal;  for 
contingencies  might  arise  wherein  the  interposition  of  the 
highest  judicial  tribunal  alone  would  be  adequate  to  preserve 
the  balance  of  powers,  arrest  usurpation  on  the  one  hand  or 
quell  resistance  to  constitutional  authority  on  the  other,  guard- 
ing the  liberty  of  the  citizen  and  shielding  the  sovereignty 
of  the  state.  Therefore,  in  seeming  exception  to  all  that 
preceded,  they  conferred  unlimited  aupervisory  control  over 
inferior  tribunals  throughout  the  state  and  authority  to  issue 
all  writs  and  process  necessary  to  secure  justice  to  parties. 
Within  this  sphere  is  a  grant  of  unlimited  power.  As  was  con- 
cluded in  an  exhaustive  note  to  State  v.  Johnson,  103  Wis.  591 
(51  L.  R,  A.  33,  111): 

''The  superintending  control  is  hampered  by  no  specific 
rules  or  means  for  its  exercise.  It  is  so  general  and  compre- 
hensive that  its  complete  and  full  extent  and  use  have  prac- 
tically hitherto  not  been  fully  and  completely  known  and 
exemplified.  It  is  unlimited,  being  bounded  only  by  the  exi- 
gencies which  call  for  its  exercise.  As  new  instances  of  these 
occur  it  will  be  found  able  to  cope  with  them." 

In  the  cited  case,  the  application  was  for  a  writ  of  man- 
damus directing  the  circuit  court  to  vacate  certain  orders 
and  grant  certain  creditors  the  right  to  examine  the  assignees 
and  o£Bcers  of  the  assignor  bank  and  interpose  objections  to 
the  assignee's  accounts,  and  with  great  clearness  the  chief 
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justice  of  that  court  vindicated  tlie  right  of  creditors  to  the 
relief  prayed.  With  reference  to  the  origin  of  this  power, 
the  court  said : 

''The  English  court  of  King's  bench  had  a  superintend- 
fng  jurisdiction  over  all  the  inferior  courts  of  the  realm,  which 
it  freely  exercised  by  the  use  of  well-defined  writs  from  very 
early  times.  The  Norman  idea  was  that  the  King  was  the 
foundation  of  all  justice,  and  hence,  when  an  inferior  court 
executed  its  jurisdiction,  or  refused  to  act  within  the  juris- 
diction to  the  prejudice  of  a  suitor,  and  no  other  remedy  was 
provided,  application  could  be  made  by  the  aggrieved  party 
to  the  King's  court  to  restrain  or  compel  action.  The  King's 
bench  was  peculiarly  the  King's  court,  in  which  he  sometimes 
sat  himself,  and  was  always  supposed  to  sit  when  not  per- 
sonally present.  It  succeeded  in  this  respect  the  very  ancient 
aula  regis  when  (near  the  close  of  the  Norman  period)  that 
court  was  divided  into  the  courts  of  the  King's  bench,  com- 
mon pleas,  and  exchequer.  Being  the  King's  court,  it  was 
natural,  if  not  inevitable,  that  the  King's  sovereign  power  of 
causing  justice  to  be  dealt  to  his  subjects  in  the  course  of 
litigation  in  inferior  courts  should  be  administered  by  and 
through  that  court.  Blackstone  says  of  this  court  (Com.  bk. 
3,  chap.  4,  p.  42) :  *The  jurisdiction  of  this  court  is  very  high 
and  transcendent.  It  keeps  all  inferior  jurisdictions  within 
the  bounds  of  their  authority,  and  may  either  remove  their 
proceedings  to  be  determined  here  or  prohibit  their  progress 
below.  It  superintends  all  civil  corporations  in  the  Kingdom. 
It  commands  magistrates  and  others  to  do  what  their  duty 
requires  in  every  case  where  there  is  no  other  specific  remedy. 
It  protects  the  liberty  of  the  subject  by  speedy  and  summary 
interposition.  It  takes  cognizance  both  of  criminal  and  civil 
causes,  the  former  in  what  is  called  the  Crown  side  or  Crown 
oflSce,  the  latter  in  the  plea  side  of  the  court.'  " 

See  also  State  v,  Neville  (Mo.),  51  L.  R.  A.  95,  and 
People  V,  Court  of  Appeals  (Colo.),  51  L.  R.  A.,  105. 
Another   valuable    note   bringing   to   date    that    previously 
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referred  to  will  be  found  in  Staie  v.  Waiiams,  136  Wis.  1  (20 
L.  B.  A.  [N.  S.]  941).  These  notes,  with  the  opinions  to 
which  annexed  and  those  cited,  constitute  the  most  valuable 
discussion  on  this  subject  to  be  found.  In  a  concurring  opinion 
in  Staie  v.  Helms  (Wis.),  118  N.  W.  158,  Marshall,  J.,  has 
reviewed  the  Wisconsin  authorities  (and  that  court  appears 
to  have  investigated  the  power  of  supervisory  control  more 
profoundly  and  exercised  it  more  frequently  than  any  other), 
and  reaches  the  conclusion: 

^'(1)  The  second  constitutional  grant  of  power  to  this 
court,  that  of  'general  superintending  control  over  all  inferior 
courts,'  is  not  limited  other  than  by  the  necessities  of  justice. 
It  extends  to  judicial  as  well  as  jurisdictional  errors.  (2)  The 
necesaities  of  justice,  in  a  legal  sense,  do  not  reach  beyond  the 
scope  of  governmental  policy  as  to  righting  wrongs  by  judicial 
interference ;  as,  for  example,  it  stops  in  criminal  cases  at  the 
constitutional  prohibition  of  a  second  jeopardy.  (3)  The 
grant  of  superintending  control,  though  without  specified 
means  or  instrumentalities  for  its  exercise,  includes,  by  neces* 
sary  implication,  all  common-law  writs  and  means  applicable 
thereto  and  all  power  necessary  to  make  such  writs  and  means 
fully  adaptable  for  the  purpose.  (4)  The  extent  of  the  power 
of  superintending  control,  as  to  any  particular  group  of  cir- 
cumstances, is  not  measurable  by  that  of  the  common-law 
writ  most  adaptable  in  its  ordinary  scope  to  vitalize  such  power 
in  regard  to  such  circumstances.  Such  extent  is  referable  to 
the  necessities  of  the  case,  and  the  ordinary  use  feature  of  the 
writ  is  to  be  expanded  to  meet  the  exigencies  thereof.  (5)  The 
common-law  writs,  with  the  power  indicated  to  adapt  them, 
leaves  no  part  of  the  court's  superintending  control  power  to 
be  necessarily  dormant  for  want  of  means  to  vitalize  it. 
(6)  The  existence  of  error  in  the  field  of  the  controlling  power 
does  not,  necessarily,  upon  proper  request  in  form,  require 
the  doors  of  the  jurisdiction  to  open.  When  that  should 
occur  rests  in  sound  judicial  discretion.  (7)  By  the  policy 
of  this  court,  its  superintending  control  power  is  to  be  exer- 
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cised  only  when  the  right  of  the  matter  involved  is  plain, 
there  is  no  other  efficient  remedy  for  its  invasion  or  denial, 
such  invasion  or  denial  is  prejudicial,  and,  generally,  and  espe- 
cially as  to  errors  not  strictly  jurisdictional,  the  case  presents 
circumstances  of  exceptional  or  extraordinary  hardship.'' 

This  is  a  fair  summary  of  the  principles  which  must 
obtain  in  exercising  supervisory  powers  within  the  field  con- 
sidered. While,  on  the  one  hand,  supervisory  control,  being 
granted  by  the  fundamental  law,  may  not  be  restricted  savd 
by  obviating  the  necessity  for  its  exercise,  on  the  other,  oppor- 
tunities for  its  exercise  may  be  increased  by  legislation.  By 
this  statute,  it  has  provided  for  the  organization  of  a  tribunal 
for  the  condemnation  of  property  in  the  exercise  of  the  right 
of  eminent  domain  which  seems  to  be  endowed  with  all  essen- 
tial attributes  of  a  court,  even  though  it  is  to  proceed  no 
further  than  the  assessment  of  damages,  which,  under  our 
system,  is  all  that  is  done  on  final  hearing.  If  it  be  an  inferior 
tribunal  such  as  is  contemplated  in  the  section  of  the  Consti- 
tution hereinbefore  quoted,  and  intervener  does  not  argue 
otherwise,  it  is  within  the  supervising  authority  of  the  Supreme 
Court. 

To  supervise  is  **to  oversee  for  direction;  to  superintend; 
to  inspect  with  authority'*  and  to  control  means  **to  exercise 
restraining  or  governing  influence  over  ...  to  regulate ;  to 
govern ;  to  overpower."  From  these  definitions,  that  of  super- 
visory control  may  be  deduced;  and  surely  within  it  is  the 
designation  of  judges  best  qualified  to  render  the  peculiar 
service  exacted  from  a  large  number  throughout  the  state. 
That  the  rendition  of  service  by  them  commences  with  the 
organization  of  the  tribunal  furnishes  no  objection ;  for  at  what 
period  of  litigation  the  power  of  this  court  may  be  exerted 
cannot  be  defined,  save  to  say  that  this  always  may  happen 
whenever  the  exigencies  of  the  situation  require  its  interposi- 
tion. We  are  of  opinion  that  this  court  acted  within  its 
constitutional  authority  in  designating  the  district  judges  who 
constituted  the  court  of  condemnation,  as  well  as  they  in 
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X>erfonnmg  the  duties  to  which  they  were  assigned;  but  we 
find  that  the  city  council  was  never  authorized  to  proceed  at 
any  time  by  a  majority  of  the  voters  equal  to  a  majority  of  the 
▼otes  cast  at  the  last  preceding  city  election. — Reversed. 

All  the  Justices  concur. 


Sylvester  Ubbant^  Appellant,  v.  City  of  Cabboll  et  al., 

Appellees. 

JCUKIdPAL    OOBPOBATIONS:      Fablic    Imiirovflaieiits— Non-Se- 

1  sponsive  Blda—Effect.  Bids  for  the  construction  of  public 
improvements,  non-responaive  to  the  required  plans  and  specifica- 
tions, have  no  standing,  even  though  they  be  lower  than  other  bids 
which  are  responsive.  So  held  where  the  plans,  etc.,  required  the 
work  to  be  completed  by  November  1st  and  the  bidder  changed  the 
date  to  December  Ist. 

MUNICIPAL  COEPOBATIONS:     Public  Improvements— Bid»—Se- 

2  jection  of  Snrplusage.  The  rule  that,  when  a  bid  for  the  con- 
struction of  a  public  improvement  is  both  responsive  and  non-re- 
sponsive to  the  required  plans,  etc.,  the  bid  may  be  accepted  as  to 
the  responsive  part  and  wholly  rejected  as  to  the  non-responsive 
part,  cannot,  manifestly,  be  applied  when  the  bid  wholly  changes 
a  material  part  of  the  plans,  etc.  So  held  where  the  bidder  changed 
the  date  of  the  completion  of  the  work. 

CONTRAOTS:     Constrnction — Conflicting  Written  and  Printed  Pro- 

3  visions — Statutory  Bule.  Written  provisions  control  printed  pro- 
visions if  the  two  are  inconsistent.    Sec.  4616,  Code,  1897. 

PRINCIPLE  APPLIED:  The  specifications  for  a  paving 
improvement  specifically  required  the  work  to  be  completed  by 
November  1,  1916.  The  form  of  contract  furnished  by  the  city 
required  the  completion  of  the  work  according  to  plans  and  specifi- 
cations. The  printed  form  of  bid  furnished  and  required  by  the 
city  was  a  bid  to  do  the  work  "upon  the  terms  and  conditions  of 
the  specifications  and  form  of  contract  therefor, ''  and  contained  a 
clause  that,  if  awarded  the  contract,  he  (the  bidder)  would  "have 

the  improvement  completed  on  or  before  ,  1916." 

The  bidder  in  question  used  the  printed  form  of  bid,  but  in  the 
blank  he  icrote  "December  1st."     Held,  the  written  date  in  the 
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bid,  "December  Ist,"  controlled  the  printed  dftte  in  the  specifica- 
tions, "November  Ist,"  thus  rendering  the  bid  non-responsive  to 
the  plans  and  specifications. 

CONTRACTS:     Comrtroetlon — Conflicting  Wzitten  and  Printed  Pro- 

4    TislonB — Scope  of  Statutory  Bnle.    The  statutory  rule  that  written 

provisions  control  printed  provisions  if  the  two  are  inconsistent 

cannot  be  limited  to  parties  other  than  municipalities.     (Section 

4616,  Code,  1897.) 

Appeal  from  Carroll  District  Court. — E.  G.  Albert,  Judge. 

Tuesday,  May  9,  1916. 

The  proceedings  up  to  the  bidding  for  the  pavement  of 
certain  streets  in  the  city  of  Carroll  were  regular.  A  form  of 
contract,  together  with  the  plans  and  specifications,  was  on 
file  with  the  city  clerk,  and  bidders  were  required  to  use  a 
form  provided  in  bidding.  The  contract  exacted  the  con- 
struction of  the  improvement  according  to  the  plans  and 
specifications,  and  the  latter,  among  other  things,  provided: 

"The  successful  bidder  must  sign  the  contract  for  the 
work  to  be  done  by  him  and  furnish  the  bond  required  therefor 
within  10  days  after  the  contract  has  been  awarded  to  him^ 
and  he  has  been  notified  thereof,  and  must  begin  work  on  or 
before  May  1,  1916.  He  shall  proceed  with  the  work,  prose- 
cuting it  with  due  diligence  from  day  to  day  at  such  time 
in  such  places  as  the  engineer  may  from  time  to  time  direct 
during  the  progress  of  the  work.  He  shall  have  the  improve- 
ment entirely  completed  on  or  before  November  1,  1916.  The 
time  limit  shall  be  considered  as  extending  between  May  1, 
1916,  and  November  1,  1916.  If  the  contractor  fails  to  com- 
plete the  work  at  the  time  specified,  he  shall  forfeit  to  the 
city  the  sum  of  $25  per  day  for  each  and  every  day  which  the 
completion  of  the  work  is  delayed  beyond  the  time  fixed  by 
the  contract.  .  .  .  Each  bidder  will  be  required  to  deposit 
with  his  bid  a  certified  check  for  the  sum  of  $3,000,  made  pay- 
able to  the  city  treasurer  of  Carroll,  Iowa,  as  a  guarantee  that 
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he  will  enter  into  contract  with  the  city  for  doing  the  work, 
in  strict  accordance  with  the  plans  and  specifications  and 
in  accordance  vnth  his  bid,  and  that  he  will  furnish  the  bond 
required.  Said  checks  shall  be  forfeited  to  the  city  of  Carroll, 
Iowa,  as  agreed  and  liquidated  damages  if  he  fails  to  enter 
into  such  contract  and  furnish  the  required  bond  within  10 
days  after  the  contract  has  been  awarded  to  him  and  he  has 
been  notified  thereof." 

The  form  of  the  bid  furnished  read: 
**To  the  Mayor  and  City  Council,  of  the  City  of  Carroll,  Iowa: 

"The  undersigned  hereby  certify  that  they  have  per- 
sonally examined  all  of  the  plans,  specifications,  stipulations, 
form  for  contract  and  form  for  bond,  and  having  made  such 
examination,  the  undersigned  proposes  to  pave  the  roadway 
with  a  2-inch  asphaltic  concrete  wearing  surface  on  a  5-inch 
concrete  base  on  each  of  the  streets  in  Carroll,  Iowa,  named 
therein,  by  furnishing  all  of  the  labor,  material,  tools,  machin- 
ery and  appliances  necessary  to  complete  the  work  in  a  proper 
and  workmanlike  manner,  and  in  accordance  with  plans,  and 
upon  the  terms  and  conditions  of  the  specifications,  printed 
advertisement  and  form  for  contract  therefor  to  the  satis- 
faction of  the  city  council  and  city  engineer  of  said  city,  and 
complying  with  the  laws  of  the  state  of  Iowa,  the  rules,  regu- 
lations and  ordinances  of  the  city  of  Carroll,  Iowa,  at  the 
following  prices,  to  wit :  [Here  names  of  different  things  are 
recited,  with  spaces  for  prices  in  detail  and  totals.] 

''In  case  our  bid  is  accepted,  we  agree  to  sign  the  contract 
and  furnish  the  required  bond  within  10  days  after  the  con- 
tract has  been  awarded  to  us  and  have  the  improvement 
entirely  completed  on  or  before. » ,  1916. 

''The  names  and  addresses  of  all  the  persons  interested 
in  the  bid  are:  .  .  .  This  bid  is  made  without  connection 
with  any  other  person  making  any  bid  for  the  work,  and  said 
bid  is  in  all  respects  fair,  without  collusion  or  fraud,  and 
no  member  of  the  city  council  or  other  ofScer  of  the  city  is 
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directly  or  indirectly  interested  in  this  bid  or  any  portion  of 
the  profits  therein." 

J.  S.  McLaughlin  &  Sons  made  a  sealed  bid  in  form  as 
required,  filling  in  the  blank  for  date  ''Nov.  1st/'  total  sum 
being  $141,982.10.  Western  Improvement  Company  submitted 
a  sealed  bid  in  due  form  as  required,  totaling  $140,263.40,  but 
writing  in  the  blank  for  date  "Dec.  1st.''  The  city  council, 
upon  opening  the  bids,  rejected  that  of  the  Western  Improve- 
ment Company  and  accepted  that  of  J.  S.  McLaughlin  &  Sons. 
The  representative  of  the  Western  Improvement  Company 
was  present,  and,  though  authorized  to  act  in  the  premises, 
made  no  claim  that  there  was  a  mistake  in  the  bid  or  that  it 
was  otherwise  than  intended.  The  plaintifF,  as  resident  and 
taxpayer  of  the  city  of  Carroll,  contended  that  the  bid  of  the 
Western  Improvement  Company  should  have  been  accepted, 
and  prayed  that  defendants  be  enjoined  from  carrying  out  the 
contract  entered  into  by  the  city  with  J.  S.  McLaughlin  & 
Sons.  The  petition  was  dismissed,  and  plaintiff  appeals. — 
Affirmed. 

Stipp,  Perry,  Banmster  dt  Starzinger,  for  appellant. 
Ralph  Macle<m  and  L.  E.  Salinger,  for  appellees. 

Ladd,  J. — The  preliminary  proceedings  for  the  pavement 
of  certain  streets  in  the  city  of  Carroll  had  been  regular,  form 
of  contract  and  plans  and  specifications  prepared,  and  an 

advertisement  for  bids  duly  published. 
^'  ™?'?'^^^""  Printed  forms  were  furnished  those  desiring 
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mente:*non?iI'et  *<>  ^id.    In  its  bid,  the  Wcstcm  Improvement 
c^t^* ***^' '     Company  proposed  to  perform ' ' in  accordance 

with  the  plans  and  upon  the  terms  and  condi- 
tions of  the  specifications,  printed  advertisement  and  form  of 
contract  therefor. "  After  stating  in  detail  prices  for  so  doing, 
it  proceeded : 

"In  case  our  bid  is  accepted,  we  agree  to  sign  the  contract 
and  furnish  the  required  bond  within  10  days  after  the  con- 


May  1916]  Ubbant  v.  Carroll.  221 

tract  has  been  awarded  to  us  and  have  the  improvement  com- 
pleted on  or  before  Dec.  Ist,  1916." 

In  the  other  bid,  that  of  J.  S.  McLaughlin  &  Sons,  which 
was  accepted,  notwithstanding  the  fact  that  it  was  $1,718.70 
higher  than  that  of  the  Western  Improvement  Company,  the 
date  inserted  for  completion  was  Nov.  1,  1916.  The  date 
**Dec.  1st,"  in  the  bid  of  the  Western  Improvement  Company, 
was  written  in.  The  form  of  contract  exacted  performance 
according  to  the  specifications,  and  these  provided  that  the 
contractor  should  have  the  improvement  entirely  completed  on 
or  before  November  1,  1916,  and  that  ''the  time  limit  shall  be 
considered  as  extending  between  May  1,  1916,  and  November 
1,  1916."  The  specifications  further  provided  that  a  certified 
check  of  $3,000  be  deposited  with  each  bid  as  a  guarantee  that 
he  will  enter  into  a  contract  with  the  city  for  doing  the  work 
in  strict  accordance  with  the  plans  and  specifications  and  in 
accordance  with  his  bid  and  that  ''said  check  shall  be  for- 
feited .  .  .  if  he  fails  to  enter  into  such  contract. "  Another 
condition  says  that,  on  failure  to  complete  the  work  in  the 
time  specified,  the  contractor  shall  forfeit  $25  per  day  "for 
each  and  every  day  that  elapses  between  the  time  specified 
for  completion  and  the  time  it  is  actually  completed,"  and 
the  amount  thereof  shall  be  deducted  from  any  money  owed 
to  the  contractor.  It  seems  clear  that  the  bid  of  the  Western 
Improvement  Company  was  not  responsive  to  the  proposition 
presented  by  the  plans  and  specifications.  These  fixed  Novem- 
ber 1st  for  the  completion,  while  the  company  proposed,  if  it 
were  awarded  the  contract,  to  have  the  improvement  done 
December  1st.  The  time  of  completion  of  the  improvement 
was  a  material  part  of  the  specifications,  and  a  bidder  had 
no  more  right  to  change  it  than  to  change  the  materials  to 
be  used  or  the  manner  of  preparing  them.  Oshurn  v.  City  of 
Lyons,  104  Iowa  160.  If  a  change  of  one  month  may  be  made, 
why  not  a  year? 

Of  course,  the  contract  must  be  let  to  the  lowest  respon- 
sible bidder,  and  mere  irregularities  in  the  form  of  the  bid 
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will  not  justify  its  rejection,  for  these  may  be  corrected  in 

entering  into  the  contract,  after  the  bids  are 
2.  Municipal  COR-  opened.     Faisi  V.  Mayor,  etc,  of  City  of 
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g^^wic improve-  Robokm  (N.  J.),  60  Atl.  1120;  1  Abbott's 
SSi^iu Jw         M^-  <^on>-,  Section  263.    Thus,  in  MUler  v. 

City  of  Oehvein,  155  Iowa  706,  bids  for  three 
kinds  of  pavement  were  called  for,  and  that  of  the  lowest  bid- 
der in  kind  adopted  was  to  lay  ''bitulithic  or  its  equal  pave- 
ment, using  bitulithic  or  its  equal,"  and  the  court  there  said: 
''Pord  knew  that  the  council  had  no  authority  to  adver- 
tise for  'bitulithic  or  its  equal  pavement,'  and  that  it  had  not 
purported  to  do  so,  and,  when  he  proposed  to  lay  bitulithic 
or  its  equal  pavement  at  a  specified  price,  he  authorized  the 
council  to  accept  his  proposal  for  bitulithic  pavement  without 
condition.  His  bid  was  framed  in  his  own  terms,  and  he 
was  bound  to  assume  that  the  council  might  give  it  a  construc- 
tion which  would  render  it  valid  and  binding  rather  than  a 
construction  which  would  vitiate  it  and  render  it  a  farce.  We 
think  that  there  was  no  such  doubt  or  uncertainty  as  to  the 
effect  of  Ford's  bid  as  to  justify  the  council  in  refusing  to  con- 
sider it." 

No  contradiction  was  involved.  Part  of  the  bid  was  re- 
sponsive to  the  proposal  and  part  was  not ;  and  as  these  were 
severable,  the  court  held  that  the  portion  not  responsive 
should  be  treated  as  surplusage.  There  was  nothing  to  recon- 
cile them,  while  here  the  dates  of  completion  are  different,  and 
the  sole  question  is.  Which  shall  prevail  in  the  construction  of 
the  bid  ?  The  authorities  agree  that  there  must  be  a  substan- 
tial compliance  with  the  proposal  to  warrant  the  consideration 
of  the  bid,  else  bidding  would  not  be  on  equal  terms,  and  the 
advantages  of  competition  lost.  Unless  the  bid  responds  to 
the  proposal  in  all  material  respects,  it  is  not  a  bid  at  all,  but 
a  new  proposition.  It  will  be  noted  that,  though  the  specifica- 
tions fix  the  time  for  completion  as  November  1,  1916,  the 
payment  of  $25  per  day  as  damages  is  to  be  for  each  day 
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that  completion  of  the  work  is  delayed  beyond  the  time  fixed 
by  the  contract,  and  that  the  deposit  of  a  check  accompanying 
the  bid  is  as  a  guarantee  that  the  bidder  will  ''enter  into 
contract  with  the  city  for  doing  the  work  in  strict  accordance 
with  the  plans  and  specifications  and  in  accordance  with  the 
bid." 

The  printed  portion  of  the  bid  of  the  Western  Improve- 
ment Company  was  that  it  lay  the  pavement  ''upon  the  terms 
and  conditions  of  the  specifications  .    .    .  and  form  of  contract 

therefor"  at  prices  stated,  and,  in  event  of 

■  construcuon:      acceptance,  it  would  have  the  improvement 

written  and        entirely  completed  on  or  before  December  1, 

sionszBtatutory  1916.     Ordinarily,  where  the  specification  is 

in  general  terms,  a  subsequent  reference 
thereto  in  more  specific  language  operates  to  qualify  the 
words  first  employed.  Also,  the  words  "Dec.  1st."  were 
inserted  in  writing,  and  "when  an  instrument  consists  partly 
of  written  and  partly  of  printed  form,  the  former  controls 
the  latter,  if  the  two  are  inconsistent."  Section  4616,  Code; 
Sylvester  v.  Amnions,  126  Iowa  140.  This  statutory  rule  doubt- 
less  is  based  on  the  theory,  established  by  experience,  that 
the  writing  necessarily  has  been  deliberately  inserted,  and 
therefore  is  more  likely  to  have  represented  the  intention  of  the 
party  or  parties  than  inconsistent  language  printed.     The 

reason  of  the  rule  precludes  its  limitation  to 
parties  other  than  municipalities,  and,  as  it  is 
statutory,  it  will  not  give  way  to  the  rule  of 
construction  suggested  by  appellant  that  the 
first  of  two  contradictory  provisions  ordinarily 
will  prevail.  The  bid  then  must  be  construed  as  oflfering  to 
complete  the  improvement  by  December  1,  1916,  instead  of 
November  1st  of  the  same  year.  It  was  to  be  read  as  though 
the  company  had  stated  that  it  would  not  undertake  to  lay 
the  pavement  by  the  time  proposed,  but  would  do  so  in  another 
month,  or  on  or  before  December  1st ;  and  this  was  confirmed 
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by  the  attitude  of  its  representative,  who  was  present  when 
the  bids  were  opened  and  made  no  suggestion  of  a  mistake's 
having  been  made  in  the  date.  The  bid  was  not  in  response 
to  the  city's  proposal,  but  on  terms  of  the  company's  own 
choosing,  and  was  rightly  rejected.  The  city  might  have 
rejected  all  bids,  but  that  matter  was  for  the  council  to 
decide,  and,  having  determined  to  let  the  contract,  it  was 
authorized  to  so  do  with  the  lowest  bidder  who  had  ofFered  to 
complete  as  proposed  by  the  city. 

The  decree  of  the  district  court  is — Affirmed. 


Evans,  C.  J.,  Qaynor  and  Saungee,  JJ.,  concur. 


City  of  Tipton,  Appellee,  v.  Tipton  Light  &  Heating  Com- 
pany, Appellant. 

MUNICIPAL  COBPOBATIONS:    PabUe  UtiUty  Bates— Pxesimptton. 

1  The  ipaximum  rate  fixed  by  a  municipality  for  electric  light  or 
power  ia  presumptively  reasonable.     (See  Section  725,  Code,  1807.) 

MUNICIPAL     COBPOEATIONS:       PaUic     UtUlty     Bates— Het«c 

2  CliargeB — ^Legality.  A  city  has  power  to  prohibit  a  charge  for 
rental  of  electric  light  or  power  meters,  as  long  as  the  maximum 
rate  fixed  by  the  city  for  electricity  is  reasonable  without  such 
meter  charge.     (See  SSection  725,  Code,  1897.) 

MXTNIdPAL   COBPOBATIONS:     Pablic  UtlUty  Bates— Oxdinanoe 

3  Fiziiig  Bates — Construction.  An  ordinance  fixing  a  maximum  rate 
for  electric  light  and  power  and  prohibiting  any  charge  for  rent  of 
meters  impliedly  declares  that  the  rate  thus  fixed  shall  be  compensa- 
tory for  ea>ch  and  every  service  connected  with  the  "furnishing" 
of  such  light  and  power,  including  meters.  (See  Section  725,  Code, 
1897.) 

HUmciPAL    COBPOBATIOKS:     Ordinances— Penal   Oxdinances— 

4  Power  to  Enact— Pablic  Utility  Bates.  A  municipality,  having 
authority  from  the  legislature  to  enact  an  ordinance  on  a  named 
subject-matter,  may  enforce  obedience  thereto  by  fine  not  exceeding 
$100  for  each  violation.  So  held  in  reference  to  an  ordinance  fixing 
public  utility  rates.     (Section  680,  Code,  1897.) 
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Appeal  from  Cedar  District  Court, — ^Milo  P.  Smxth^  Judge. 

Wednesday,  May  10,  1916. 

The  defendant,  a  public  service  corporation,  appealed 
from  the  judgment  of  the  district  court  imposing  a  fine  for 
the  violation  of  a  city  ordinance  prohibiting  it  from  charging 
more  than  the  amount  fixed  by  an  ordinance  for  services  ren- 
dered in  supplying  electric  light  and  power. — Affirmed. 

John  T.  Moffity  for  appellant. 
James  C.  France,  for  appellee. 

Oaynob,  J. — The  plaintiff  is  a  municipal  corporation ;  the 
defendant,  a  private  corporation,  organized  under  the  laws 
of  this  state  and  authorized  to  build  and  operate  an  electric 
light  and  power  plant  in  the  plaintiff  city,  and  was,  at  the 
times  hereinafter  mentioned,  operating  an  electric  light  and 
power  plant  in  said  city. 

On  the  13th  day  of  September,  1913,  the  plaintiff  city 
regularly  adopted  and  promulgated  the  following  ordinance: 

'^  Ordinance  No.  75.  Being  an  ordinance  regulating 
and  fixing  the  rent  or  rates  for  electric  light,  and  regulating 
the  use  of  light  and  power  meters  or  other  devices  for  deter- 
mining consumption  of  electric  light  and  power. 

"Be  It  Ordained  by  the  city  council  of  Tipton,  Iowa: 

"Sec.  1.  Any  persons,  firm  or  corporation  supplying 
electric  light  to  the  inhabitants  of  the  city  of  Tipton  shall 
charge  not  to  exceed  10  cents  per  kilowatt  hour  therefor,  and 
no  person,  firm,  or  corporation  shall  charge,  exact,  or  receive 
in  excess  of  10  cents  per  kilowatt  hour  for  electric  light  sup- 
plied by  .them  to  any  inhabitant  of  said  city,  provided,  however^ 
that  such  person,  firm  or  corporation  shall  have  the  right  to 
collect  a  minimum  rate  of  75  cents  per  month  for  each  resi- 
dence or  place  of  business  using  said  light. 

"Sec.  2.    No  person,  firm  or  corporation  furnishing  elec- 

VoL.  1761a.— 16 


226  City  v.  Tipton  L.  &  H.  Co.  [176  Iowa 

trie  light  or  power  to  the  inhabitants  of  the  city  of  Tipton 
shall  charge,  eocact  or  receive  any  compensatum  for  the  use  of 
electric  light  or  power  meters  or  other  devices  for  the  measur- 
ing of  electric  light  or  power. 

*  *  Sec.  3.  Any  person,  firm  or  corporation  violating  any  of 
the  provisions  of  this  ordinance  shall  upon  conviction  thereof 
be  punished  by  a  fine  of  not  less  than  $5  or  more  than  $100. 

**Sec.  4.  This  ordinance  shall  be  effective  from  and  after 
Oct.  1,  1913. 

**Sec.  5.  All  ordinances  or  parts  of  ordinances  in  con- 
flict herewith  are  hereby  repealed." 

On  the  8th  day  of  December,  1913,  there  was  filed  in  the 
office  of  the  mayor  of  the  plaintiff  city  an  information,  prop- 
erly sworn  to,  charging  the  defendant  with  a  violation  of 
said  ordinance,  the  information  being  in  the  words  and  figures 
following : 

''The  defendant,  Tipton  Light  &  Heating  Company,  is 
accused  of  charging,  receiving  and  exacting  meter  rent  for 
electric  light  meters,  for  that,  on  or  about  the  6th  day  of 
December,  1913,  the  said  defendant  did,  at  and  within  the  city 
of  Tipton,  Iowa,  charge,  exact  and  receive  from  one  M.  R. 
Jackson  the  sum  of  20  cents,  as  rent  for  one  meter  or 
instrument  for  measuring  electric  light  current  for  the  month 
of  November,  1913,  contrary  to  the  ordinance  in  such  cases 
made  and  provided." 

The  defendant  appeared  by  its  attorney  and  entered  a 
plea  of  tiot  guilty.  The  cause  was  tried  and  submitted  and 
defendant  found  guilty  as  charged,  and,  judgment  having 
been  entered  against  the  defendant,  it  appealed  to  the  district 
court.  In  the  district  court,  the  cause  was  retried  and  the 
{defendant  found  guilty  as  chargied,  and  judgment*  entered 
that  he  pay  a  fine  of  $50  and  costs:  From  this  it  appeals 
to  this  court,  and  contends:  (1)  That  the  plaintiff  city  had 
110  authority,  express  or  implied,  to  prohibit  the  defendant 
company  from  charging  a  reasonable  rate  as  meter  rent; 
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(2)  that,  if  the  statutes  expressly  conferred  the  power  to 
prohibit  meter  charges  for  rent,  there  is  no  authority  to 
impose  a  fine  or  imprisonment.  These  are  the  only  questions 
involved  in  this  appeal  which  we  think  are  proper  for  our 
consideration.  The  other  questions  raised  may  be  disposed 
of  under  these  two  heads. 

Section  725  of  the  Code  of  1897  gives  to  cities  such  as  this 
plaintiff  the  power  to  regulate  the  rates  to  be  charged  for 
services  rendered  by  corporations  such  as  this  defendant,  and 

reads  as  follows: 
^'  pcSSSn^*'^"  **They  shall  have  power  to  require  every 

public  utility  .      ^  ..  ..  , 

rates  :pre8ump-  .     •     .    private  Corporation  operating  such 

tlon. 

works  or  plant,  subject  to  reasonable  rules 
and  regulations,  to  furnish  any  person  applying  therefor, 
along  the  line  of  its  pipes,  mains,  wires,  or  other  conduits, 
with  gas,  water,  light  or  power,  and  to  supply  said  city  or 
town  with  water  for  fire  protection,  and  with  ga^  water,  light 
or  power  for  other  necessary  public  purposes,  and  to  regulate 
and  fix  the  rent  or  rate  for  water,  gas,  light  or  power;  to 
regulate  and  fix  the  rents  or  rates  of  water,  gas  and  electric 
light  or  power;  to  regulate  and  fix  the  charges  for  water 
meters,  gas  meters,  electric  light  or  power  meters,  or  other 
device  or  means  necessary  for  determining  the  consumption  of 
water,  gas,  electric  light  or  power,  and  these  powers  shall  not 
be  abridged  by  ordinance,  resolution  or  contract." 

The  right  of  the  ^tate  to  delegate  to  municipalities  the 
powers  therein  conferred  is  not  questioned.  The  right  of  the 
city  to  exercise  these  powers  when  del^ated  is  not  questioned. 
There  is  no  claim  that  the  provisions  of  the  ordinance  fixing 
the  rates  are  unreasonable.  The  passage  of  the  ordinance  is 
a  legislative  act.  It  is  presumed  to  be  reasonable  until  the 
contrary  appears.  That  the  defendant  violated  the  ordinance 
is  admitted. 

The  first  question  then  is :  Was  the  passage  of  this  ordi- 
nance a  fair  exercise  of  the  delegated  power  of  the  city  ?    The 
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first  provision  of  the  ordinance  is  not  invdved  in  this  suit, 

nor  is  the  right  of  the  city  to  enact  the  pro- 
2.  J5HfSS?L¥'*'°"'  visions  of  the  first  section  of  the  ordinance  in 

PORATIONB : 

?S^^1^S      question. 

charseB :  i«gai^  j^  jg  claimed  that  the  city  had  no  power, 

even  under  this  delegated  authority,  to  pro- 
hibit the  exaction  of  compensation  for  the  use  of  meters  or 
other  measuring  devices.    This  question  we  dispose  of  first. 

This  statute  gives  to  cities  the  power  to  regulate  and  fix 
rates  for  water,  gas,  etc.,  and  gives  to  it  power  to  regulate 
and  fix  charges  for  gas  meters,  etc.,  used  for  determining  the 
amount  of  water,  gas,  etc.,  consumed.  That  the  legislature  had 
power  to  regulate  the  rates  and  charges  of  corporations  ren- 
dering public  service  cannot  be  questioned.  That  it  had  power 
to  delegate  this  to  municipalities  or  local  boards  cannot  and 
is  not  to  be  questioned.  It  did  delegate  this  power  by  express 
provisions.  By  express  provision  the  legislature  has  delegated 
the  right  to  regulate  and  fix* the  rents  or  rates  that  may  be 
charged.  In  this  is  involved  the  right  to  fix  a  maximum  and  a 
minimum  rate.  In  fixing  these  rates,  due  regard  must  be  had 
to  the  fact  that  these  corporations  are  entitled  to  reasonable 
remuneration  for  the  services  rendered.  Within  this  limita- 
tion, the  right  to  fix  the  rates  is  vested  solely  within  the  legis- 
lative power  of  the  city.  Courts  have  a  right  to  inquire  into 
the  reasonableness  of  an  ordinance,  and  every  ordinance,  to 
be  valid,  must  be  reasonable  and  just  in  its  provisions  to  all 
the  parties  to  be  affected  by  its  enforcement. 

No  question  is  here  made  as  to  the  reasonableness  of  the 
ordinance  in  question.  The  franchise  of  the  defendant,  if 
any  it  had,  is  not  before  us.  We  have  no  way  of  knowing  its 
provisions.  It  undertook  to,  and  was,  furnishing  electricity 
for  light  and  other  purposes  to  the  people  of  plaintiff  city. 
Its  business  brought  it  within  the  purview  of  the  statute  here- 
inbefore cited.  For  the  services  to  be  rendered,  a  maximum 
charge  was  fixed  by  the  first  section  of  the  ordinance.  Under 
this  provision,  it  could  not  charge,  exact  or  receive  anything 
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in  excess  of  10  cents  per  kilowatt  hour  for  electricity  supplied 
by  them  to  any  inhabitant  of  the  city.  A  minimum  rate  was 
fixed  of  75  cents  per  month  for  each  residence  or  place  of 
business  using  the  light.  This  first  section  of  the  statute 
limited  the  right  of  the  defendant  company  to  charge  or  exact 
or  receive  anything  in  excess  of  the  amount  therein  provided 
for  services  rendered  in  the  furnishing  of  lights.  It  might 
have  said  in  this  section  of  the  ordinance  that  this  maximum 
charge  shall  include  the  use  of  meters.  If  it  had  said  that, 
dearly,  any  charge  in  excess  for  services  rendered,  including 
the  use  of  meters,  above  that  provided  for  in  the  ordinance  as 
the  maximum  rate  to  be  charged,  would  be  a  violation  of  the 
provisions  of  that  section.  In  the  second  section,  it  is  provided 
that  nothing  shall  be  received,  in  addition  to  the  maximum 
rate,  for  the  use  of  meters ;  for  it  says  that  it  shall  not  exact 
or  receive  any  compensation  for  the  use  of  meters  or  other 
devices  for  the  measuring  of  light  or  power  furnished.  The 
whole  ordinance  must  be  read  together.  It  all  deals  with  one 
thing — ^the  services  to  be  rendered  the  inhabitants  of  the  city, 
under  its  franchise,  in  the  supply  of  electric  light  or  power 
to  the  inhabitants  of  the  city.  The  maximum  rate  is  fixed, 
and  this  maximum  rate,  by  the  provisions  of  the  ordinance, 
covers  the  use  of  meters.  To  illustrate:  The  law  prohibits 
one  dealing  in  a  commodity  from  charging  more  than  a  certain 
fixed  sum  per  pound ;  fixes  a  maximum  rate  per  pound  as  the 
selling  price  for  the  commodity.  To  ascertain  the  weight,  it  is 
necessary  to  weigh  the  article.  With  a  maximum  rate  for  the 
article  fixed  at  a  definite  sum,  would  it  be  reasonable  to  sup- 
pose that  the  seller  could  add  to  that  fixed  selling  price  a  sum 
for  the  trouble  and  bother  of  weighing  the  article  to  ascertain 
its  weight,  and  increase  the  cost  of  the  article  to  the  purchaser 
by  the  sum  charged  for  services  rendered  in  weighing  itf  To 
chai^  for  the  commodity  the  maximum  price  fixed,  and  then, 
under  the  guise  of  a  separate  charge  for  services,  add  to  the 
price  of  the  article  to  the  consumer,  would  be  indirectly 
accomplishing  that  which  the  law  itself  prohibited. 
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The  act  of  the  municipality  in  fixing  the  rate  is  purely 
a  legislative  act,  done  by  virtue  of  the  authority  given  it  by 
the  legislature.  It  is  presumed  to  have  been  in  the  proper 
exercise  of  the  power  conferred,  and  the  rate  established  by  the 
ordinance  is  presumed  to  be  reasonable,  and,  if  attacked  on 
the  ground  that  it  is  unreasonable,  the  only  question  which* 
the  court  can  consider  is.  Will  its  enforcement  operate  to 
deprive  the  defendant  of  fair  compensation  or  remuneration 
for  the  services  rendered  t  See  Cedar  Rapids  Oas  Light  Co,  v. 
City  of  Cedar  Rapids,  144  Iowa  426,  and  authorities  cited. 

The  company  is  entitled  to  a  fair  return  for  the  servicer 
rendered.  It  is  not  contended  in  this  case  that  the  maximum 
rate  fixed  in  the  first  provision  of  the  ordinance  does  not 
bring  to  the  defendant,  and  did  not  bring  to  the  defendant, 
a  fair  compensation  for  the  services  rendered  by  it  to  the 
inhabitants  of  the  city.  Where  a  maximum  rate  is  fixed  for 
services  rendered,  that  rate  controls  and  fixes  the  liability  of 
the  consumer  to  the  company  for  the  services  rendered.  It 
cannot  by  indirection  add  to  the  burden  of  the  consumer 
beyond  the  maximum  fixed  by  the  ordinance.  The  inhibition 
of  the  ordinance  goes  to  the  act  of  charging  or  receiving  more 
than  the  maximum  rate  provided  in  the  ordinance  itself. 

As  said  by  the  Supreme  Court  of  Alabama,  in  Mont- 
gomery Light  &  Power  Company  v,  WatiSy  26  L.  R.  A.  (N.  S.) 
1109  (51  So.  726) : 

"It  will  not  do  to  say  that  the  charge  fixed  was  only  for 
the  gas,  and  does  not  refer  to  the  meter.  The  meter  belongs 
to  the  company,  and  is  placed  there  by  it  in  order  that  it  may 
ascertain  how  much  gas  is  being  consumed.  ...  It  may 
adopt  any  means  suitable  and  accurate  for  ascertaining  the 
number  of  feet  consumed,  and  the  customer  cannot  direct  or 
provide  what  means  shall  be  used ;  his  only  concern  being  that 
he  receives  the  service  and  is  not  charged  more  than  the  rate 
fixed  by  law  or  the  contract.'* 

It  must  be  borne  in  mind,  in  considering  this  question^ 
that,  whatever  the  coi^tractual  relations  may  be  between  the 
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defendant  company  and  the  city  (the  franchise  ordinance 
not  being  before  us),  the  company  was  operating  under  the 
ordinance  hereinbefore  set  out.  Presumably,  the  agreement  of 
the  company  with  the  city  is  for  the  benefit  of  the  consumers. 
It  agrees  to  furnish  its  product  at  so  much  per  cubic  foot, 
and  it  follows  that  it  must  necessarily  find  instrumentalities 
with  which  to  measure  the  cubic  feet. 

As  more  directly  bearing  upon  this  point,  see  Capital 
Gas  £  Electric  Co.  v.  Games  (Ky.),  49  S.  W.  462,  in  which 
the  right  to  charge  for  meters  was  involved.  In  this  case  it 
is  said: 

''To  agree  to  supply  gas  to  private  consumers  is,  in 
effect,  agreeing  to  make  and  deliver  the  gas.  The  amount 
named  to  be  paid  by  the  consumers  is  for  a  thousand  cubic 
feet  of  gas  delivered.  If  an  account  is  to  be  kept  of  gas  deliv- 
ered, a  meter  is  necessary ;  and,  as  the  appellant  is  to  deliver 
the  gas  at  a  stipulated  price,  it  would  be  in  contravention  of 
the  terms  of  the  contract,  as  evidenced  by  the  writing,  to  prove 
a  usage  which  would  require  the  payment  of  a  sum  in  addition 
to  that  stipulated  in  it,"  to  wit,  meter  rent. 

See  also  LouisvUle  Gas  Co.  v,  Dtdaney  (Ky.),  38  S.  W. 
703,  where  it  is  said : 

''The  gas  meter  is  the  property  of  the  company,  and  it  is 
as  necessary  to  the  company  in  the  measurement  of  its  gas 
as  are  its  works  for  its  manufacture.  .  .  .  While  the  con- 
sumer may  cause  it  to  be  inspected,  and  may  test  the  accuracy 
of  its  work,  his  concern  is  only  to  ascertain  and  pay  for  what 
gas  he  has  consumed,  and  cannot  be  called  on  to  pay  for  the 
apparatus  used  in  its  measurement,  any  more  than  he  may  be 
made  to  pay  for  the  machinery  used  in  its  manufacture.  He 
is  required  to  pay  the  legal  rate  for  the  quantity  consumed, 
and  this  quantity  must  be  ascertained  by  the  company  by  some 
correct  method.  The  company  can  only  charge  for  the  quan- 
tity it  actually  furnishes,  and  to  ascertain  what  it  furnishes 
it  must  measure  it. " 

We  cite  these  authorities  as  establishing  this  proposition 
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that  the  plaintiff  city  had  a  right  to  flx  a  maximum  rate  to  be 
chai^d  by  the  defendant  company  ior  services  rendered  the 
inhabitants  of  the  city  in  famishing  to  them  electric  light 
and  power  at  a  fixed  and  maximum  rate,  which,  by  the  terms 
of  the  ordinance,  included  the  use  of  meters;  for  the  second 
section  prohibits  any  extra  chai^  for  meters.  The  ordinance 
is  presumed  to  be  reasonable,  and  prohibits  the  defendant 
company  from  charging  a  consumer  more  than  the  maximum 
rate  fixed.  To  charge  and  exact  more  than  the  maximum  rate 
fixed  is  a  violation  of  the  inhibition  of  the  ordinance.  This 
we  assume  as  the  status  of  the  case  at  the  time  it  came  before 

• 

the  court  for  determination*  The  defendant  had  exacted  more 
than  the  maximum  rate  fixed  by  the  ordinance,  and  did  this 
under  the  pretense  of  diarging  for  the  use  of  the  meter. 
In  this  we  think  it  was  wrong.  The  general  rule  is  that,  where 
an  ordinance  or  a  contract  discloses  on  the  whole  an  intent 
and  purpose,  it  will  be  construed,  if  possible  without  doing 
violence  to  the  language  used,  so  as  to  make  its  enforcement 
and  purpose  consistent  with  the  general  intent  made  manifest 
in  and  gathered  from  the  whole  writing. 

In  all  questions  of  this  kind,  the  fact  must  not  be  lost 
sight  of  that  the  defendant  company  is  a  service  corporation. 
The  purpose  of  its  organization  is  to  construct  and  maintain  its 
system  within  the  limits  of  the  municipality,  and  to  serve  its 
inhabitants.  The  city,  acting  for  the  people,  has  a  purpose 
and  desire  that  the  people  should  have  the  service  offered. 
Therefore,  the  right  to  serve  is  granted,  and  the  restrictions 
that  protect  the  inhabitants  of  the  municipality  from  over- 
reaching are  enacted.  When  the  right  to  serve  is  granted 
with  the  restrictions,  the  restrictions  become  binding  upon  the 
service  corporation.  When  a  maximum  rate  is  fixed  for  the 
services  rendered,  it  cannot,  by  indirection,  increase  the  burden 
to  the  consumer.  See  Johnson  v.  Siaie,  113  Ind.  143  (15  N.  B. 
215). 

Upon  what  theory  a  service  ^rporation  can  adopt  a  regu- 
lation or  make  a  provision  that  will  result  in  increasing  the 
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charge  upon  the  consumer  above  the  maximum  rate  fixed^  we 
do  not  understand.  The  maximum  rate  fixed  the  burden  as 
well  as  the  right,  and  the  exercise  of  the  right  cannot  increase 
the  burden. 

If  it  had  been  shown  in  this  case  that  the  denial  of  the 
right  to  charge  for  meter  rents  made  the  maximum  rate  unrea- 
sonable and  unfair  to  the  company,  a  different  question  would 
arise.  Here,  there  is  no  contention ;  no  effort  to  show  that  the 
maximum  rate  fixed  does  not  give  to  the  corporation  full 
compensation  and  remuneration  for  all  the  services  that  it 
renders  to  the  inhabitants  of  the  city,  under  the  authority 
granted  to  it  to  furnish  service.  As  bearing  upon  this  ques- 
tion, though  not  directly  in  point,  see  City  of  Madison  v, 
Madison  Gas  Co.  (Wis.),  108  N.  W.  65.  See,  also,  City  of 
Buffalo  V.  Buffalo  Oas  Co.,  80  N.  Y.  Supp.  1093.  In  this  last 
mentioned  case,  the  defendant  was  engaged  in  manufacturing 
and  supplying  gas.  An  action  was  brought  against  it  to 
recover  a  penalty  for  violating  provisions  of  the  statute.  The 
provision  alleged  to  be  violated  was  in  these  words: 

''No  gas  light  corporation  in  this  state  shall  charge  or 
collect  rent  on  its  gas  meters,  either  in  a  direct  or  indirect 


manner." 


The  trial  court  found  a  violation  of  the  law.  The  court 
stated  the  proposition  involved  in  these  words: 

''The  distinct,  specific  issue  decisive  of  the  general  ques- 
tion upon  this  branch  of  the  case  is  whether  such  extra  charge 
was  directly  or  indirectly  for  rental  of  the  meter,  or  whether, 
as  claimed,  ...  it  was  a  charge  absolutely  independent  of 
meter  rental,  and  designed  to  cover  the  general  expense  of 
the  company  in  carrying  the  customer  on  its  books,  collecting 
bills,  reading  his  meter,  etc." 

The  court,  in  disposing  of  this  branch  of  the  case,  said: 

"No  method  has  been  devised  of  measuring  the  quantity 
of  gas  used  by  a  consumer  so  efficient  as  the  meter.  Not  only 
is  the  consumer  entitled  to  be  protected  against  imposition  by 
some  safe  method  of  measuring  the  quantity  which  he  uses, 
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but  it  is  essential  and  necessary  for  the  gas  company  itself 
that  such  measurement  and  test  should  be  accurate.  Having 
in  mind  these  facts,  the  law  in  question  in  effect  provides  that 
the  consumer  shall  be  supplied  with  a  meter,  and  that  the 
same  shall  not  only  be  furnished  by  the  company  without 
charge,  but  that  it  shall  be  inspected  by  officials  designated 
for  that  purpose.  The  object  of  these  provisions  is  very 
plain.  They  contemplate  that  the  gas  company  desiring  to 
engage  in  such  business  shall  not  take  advantage  of  its  cus- 
tomers, either  by  supplying  an  untrue  meter  or  by  making 
them  pay  for  the  ordinary  method  of  determining  what  has 
been  consumed.  We  think  such  provisions  are  clearly  within 
the  power  conferred  upon  the  legislature  to  enact  those  laws 
for  the  public  and  general  welfare,  which  are  ordinarily  known 
as  police  regulations.  .  .  .  Presumably,  as  a  condition  of 
securing  from  the  municipality  certain  rights  and  privileges, 
a  schedule  of  rates  was  adopted  which,  taking  into  account  the 
entire  business,  would  yield  adequate  returns  in  the  way  of 
profits.  The  business  of  the  defendant  in  the  respect  under 
consideration  is  not  materially  different  from  any  other  large 
one.  ...  A  merchant  who  sells  an  article  of  trivial  value^ 
uelivers  it,  charges  it  upon  his  books,  and  collects  the  bill,  has 
the  same  experience  which  is  complained  of  by  defendant. 
His  profits,  if  at  all,  come  through  the  entire  volume  of  busi- 
ness, charged  with  the  entire  cost  of  conducting  it." 

See,  also,  Johnson  v.  Stcde  (Ind.),  15  N.  E.  215;  Smitk 
V.  Ccupiial  Qas  Compa/nyj  132  Cal.  209  (54  L.  B.  A.  [0.  S.l 
769). 

The  primary  thing  for  which  compensation  is  made,  and 
to  compensate  which  rates  are  fixed,  is  the  service  to  be  ren* 
dered  by  the  service  corporation  to  the  city  and  its  inhabitants, 
especially  to  the  inhabitants  of  the  city.  The  rates  fixed 
should  be  remunerative.  Until  the  contrary  appears,  they  are 
presumed  to  be  remunerative.  The  mind  of  the  legislative 
body  has  before  it  the  services  to  be  rendered,  and,  presumably. 
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it  fixes  compensation  for  the  services  that  is  just  and  equitable 
between  the  parties  to  be  affected. 

If,  in  the  case  at  bar,  the  city  had  stopped  with  the  first 
provision  of  its  ordinance,  and  fixed  only  the  rate  for  supply- 
ing electric  light  to  the  inhabitants  of  the  city  at  10  cents 

per  kilowatt  hour,  and  had  prohibited  the 

*  poratSdnI?:^""  defendant  from  charging  or  exacting  or  re- 
public utility  .  .  .  1. .  •  i»  xi.  X  i.  *  « 
rates :  ordi-        cciviug  anything  m  excess  of  that  amount  for 

rates: construe-  Supplying  elcctric  light,  it  might  be  doubtful 

whether  we  could  assume  that  this  included 
compensation  for  the  use  of  meters.  It  was  the  duty  of  the 
city  to  fix  the  rate  which  would  afford  a  fair  compensation 
to  the  defendant  for  supplying  electric  light  to  the  citizens  of 
the  town,  and,  if  nothing  further  was  said  than  appears  in 
the  first  provision  of  the  ordinance,  we  might  not  be  in  a  posi- 
tion to  assume  that  the  amount  fixed  therein  was  for  more 
than  supplying  electric  light.  But,  when  we  consider  the 
second  provision  of  the  ordinance,  keeping  in  mind  always 
that  the  city  was  fixing  a  fair  remunerative  rate  for  services 
to  be  rendered  the  inhabitants  of  the  city,  we  have  no  trouble 
in  determining  that  the  provision  in  the  first  section  of  the 
ordinance  covers  the  entire  service;  for  the  second  provision 
prohibits  charging  more  than  is  fixed  in  the  first  provision,  and 
negatives  the  right  to  charge  or  exact  or  receive  anything  for 
meters.  So  we  hold  that  the  first  provision  of  the  ordinance 
fixed  the  maximum  rate  which  the  defendant  was  entitled  to 
charge  for  all  service  in  supplying  electric  light  to  the  inhab* 
itants  of  the  city;  that  this  included  all  the  services  to  be 
rendered  in  supplying  electric  light,  and,  when  taken  in  con- 
nection  with  the  second  section  of  the  ordinance,  expressly 
negatives  the  right  to  charge  more  than  this  maximum  rate. 
We  must  assume  for  the  purposes  of  this  case — ^although 
the  question  is  not  gone  into— that,  in  the  instant  case,  the 
defendant  had  charged  the  maximum  amount  provided  for  in 
the  first  provision  of  the  ordinance,  and,  in  doing  the  thing 
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charged  against  it,  it  exacted  more  than  it  was  entitled  to 
exact  under  the  first  provision  of  the  ordinance,  or  more  than 
the  maximum  fixed  by  the  ordinance,  although  it  is  claimed 
to  be  a  charge  for  meter  rent.  A  meter  was  essential  to  the 
service,  because  it  was  serviceable  in  determining  the  amount 
to  be  charged,  and  the  extent  of  the  services  rendered.  There- 
fore, it  follows  that  the  defendant  was,  as  charged,  violating 
the  provision  of  the  ordinance  in  exacting,  in  addition  to  the 
maximum  rate  fixed,  compensation  for  the  use  of  its  meter. 
We  do  not  mean  to  hold  that  the  city  could  not  fix  a  maximum 
rate  for  supplying  light,  and,  in  addition,  fix  a  rate  for  meter 
service ;  for  we  would  assume  that,  if  such  had  been  done,  it 
was  the  judgment  of  the  legislative  body  creating  the  ordi- 
nance that  such  compensation  would  be  fair  and  remunerative, 
just  as  we  assume  now  that  the  first  provision  of  the  ordihance 
gave  fair  and  remunerative  compensation  for  all  service,  with- 
out charge  for  meters.  It  follows,  therefore,  that,  as  the 
defendant,  as  we  assume  it  did,  exacted  and  received  10  cents 
per  kilowatt  hour  for  electric  light  supplied  by  it,  it  violated 
the  ordinance  in  exacting  more,  even  though  it  did  this  under 
the  pretense  of  exacting  it  for  meter  rent. 

It  is  not  necessary  to  decide  here,  under  this  record, 
whether  a  maximum  rate  for  supplying  electric  light  neces- 
sarily includes  the  supplying  of  meters,  because  the  very  word- 
ing of  the  ordinance  itself  indicates  that  it  was  the  purpose 
and  intent  of  the  legislative  body  creating  the  ordinance  to 
include  all  services  within  the  maximum  rate  fixed. 

As  bearing  upon  this  question,  see  4  McQuillin  on  Munic- 
ipal Corporations,  Sec.  1729,  in  which  it  is  said : 

**If  the  price  of  the  supply  is  fixed  by  contract  or  other- 
wise, the  company  has  no  right  to  require  consumers  to  pay 
meter  rent  in  addition  to  the  regular  rate.  So  where  the 
rates  are  fixed,  they  cannot  be  indirectly  increased  by  charging 
a  certain  sum  for  taking  readings  of  meters,"  citing  authority. 

See,  also,  Abbott  on  Municipal  Corporations,  Vol.  3, 
Sec.  915,  in  which  it  is  said: 
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''The  right  of  the  licensee  to  fix  the  rates  at  which  its 
eommodities  or  services  may  be  supplied  and  furnished,  may 
be  limited  by  conditions  in  the  license,  grant  or  statutes.  Or, 
again,  by  the  universal  rule  which  prevails  that  in  the  absence 
of  express  restrictions,  rates  charged  must  be  reasonable.  This 
latter  principle  is  based  upon  the  idea  that  persons  or  corpo- 
rations carrying  on  the  business  of  furnishing  light,  water, 
power  or  transportation,  are  to  be  regarded  as  engaged  in  a 
quasi  public  business.  .  .  .  The  state  or  its  subordinate 
agencies,  under  these  conditions,  retains  the  right  to  limit 
charges  to  those  which  are  reasonable,  considering  all  the 
circumstances  under  which  they  are  supplied." 

In  Section  913  of  the  same  work,  we  find  the  author 
saying : 

''Where  municipal  or  public  quasi  corporations  possess 
the  power  of  regulation,  an  exercise  of  that  power  is  legis- 
lative in  its  character.  ...  To  municipal  and  public  corpo- 
rations is  given  by  the  state  the  right  to  exercise  certain 
governmental  powers.  There  is  a  delegation  of  this  right  by 
the  state  to  its  agent.  .  .  .  Gbvemmental  powers  are  such 
as  pertain  to  the  sovereign  to  be  exercised  for  the  benefit  of  the 
public  at  large. ' ' 

See,  also,  2  Wyman  on  Public  Service  Corporations, 
Sec.  1251. 

This  brings  us  to  a  consideration  of  the  second  point 
urged,  and  this  involves  the  authority  of  the  city  to  impose  a 

fine  for  a  violation  of  the  provisions  of  this 

4.  Municipal  oor*  /vi*/i;-noTi/»a 

poBATioNs ;  or-    ordinance. 

ordiMuncesf***  The  right  to  pass  the  ordinance  has  been 

public  uuiity  '  discussed.    If,  in  the  exercise  of  its  legislative 

power,  it  had  a  right  to  enact  the  ordinance, 
surely  then  it  had  a  right  to  exact  obedience  to  the  ordinance. 
The  power  to  exact  obedience  to  an  ordinance  is  found  in 
Section  680  of  the  Code  of  1897,  and  reads  as  follows : 

"Municipal  corporations  shall  have  power  to  make  and 
publish,  from  time  to  time,  ordinances,  not  inconsistent  with 
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the  laws  of  the  state,  for  carrying  into  effect  or  discharging 
the  powers  and  duties  conferred  by  this  title,  and  such  as  shall 
seem  necessary  and  proper  to  provide  for  the  safety,  preserve 
the  health,  promote  the  prosperity,  improve  the  morals,  order, 
comfort  and  convenience  of  such  corporations  and  the  inhab- 
itants thereof,  and  to  enforce  obedience  to  such  ordinances  by 
fine  not  exceeding  $100,  or  by  imprisonment  not  exceeding 
30  days." 

The  ordinance  in  question  was  an  inhibition  upon  the 
right  of  the  defendant  company  to  charge,  exact,  or  receive 
more  than  the  maximum  rate  therein  fixed.  Tlie  charging, 
exacting  or  receiving  more  was  a  violation  of  this  inhibition. 
The  inhibition  was  a  part  of  the  ordinance.  The  doing  of  the 
inhibited  thing  was  a  violation  of  the  ordinance.  Obedience  to 
the  ordinance,  the  city  had  a  right  to  enforce,  and,  under  this 
statute,  to  enforce  it  by  fine  not  exceeding  $100,  or  imprison- 
ment, as  therein  provided.  Therefore,  having  the  right  to 
enact  the  ordinance,  the  right  to  impose  the  inhibition,  and 
the  right  to  enforce  the  ordinance  with  its  inhibitions,  the 
method  of  its  enforcement  is  clearly  provided  for  in  this 
statute.  Section  680. 

Judge  Dillon,  in  his  valuable  work  on  Municipal  Corpo- 
rations (5th  Ed.),  Vol.  3,  Sec.  1325,  upon  this  subject  says: 

**The  legislative  power  to  regulate  the  rates  and  charges 
of  corporations  rendering  public  services  in  a  community  may 
be  conferred  upon  such  agencies  (referring  to  municipalities) 
IIS  the  legislature  may  deem  proper.  .  .  .  If  a  city,  in  addi- 
tion to  the  power  to  regulate  rates,  has,  by  statute,  the  power 
to  impose  fines  and  penalties  for  the  violation  of  ordinances,  it 
may,  by  ordinance,  make  it  a  misdemeanor  for  a  water  or 
light  company  to  collect  or  receive  more  than  the  maximum 
rate  fixed  by  it.  .  .  .  The  regulation  of  rates  is  govern- 
mental in  its  nature,  and  the  power  is  intended  to  be  exercised 
for  the  benefit  of  the  inhabitants  of  the  municipality.  .  .  . 
After  a  valid  rate  has  been  fixed  by  competent  authority,  the 
rate  so  fixed  is  the  limit  of  compensation  which  can  be  exacted 
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by  the  corporation.  It  cannot  decline  to  furnish  water  or  light 
to  a  consumer  at  the  rates  fixed  by  law,  and  insist  that  he  shall 
contract  therefor  at  another  and  a  higher  rate.  But  if  the 
service  is  not  included  within  the  cases  for  which  rates  are 
prescribed  by  ordinance,  the  company  may  fix  the  rates  for 
s^eh  service." 

A  distinction  must  be  kept  in  mind  between  the  power  to 
regulate  rates  and  the  power  to  contract  as  to  rates.  The  regu- 
lation of  rates  for  public  service  belongs  to  the  police  power 
of  the  state,  and,  when  delegated  to  the  city,  it  belongs  to  the 
police  power  of  the  city.  The  power  to  regulate  has  been 
delegated  by  express  terms,  and,  under  this  police  power,  the 
city  has  a  right  to  punish  one  who  violates  an  ordinance  fixing 
and  regulating  the  charge  to  be  made  for  public  services 
rendered. 

It  is  a  matter  of  common  practice  in  the  large  cities  of 
this  state  to  fix  by  ordinance  the  rates  to  be  charged  for  public 
service,  cab  drivers,  etc.,  and  to  provide  by  ordinance  for  fine 
or  imprisonment  in  case  more  is  exacted  than  the  ordinance 
prescribes. 

We  assume,  however,  in  this  discussion,  that  the  fixing  of 
rates  does  not  impair  the  obligation  of  any  contract  existing 
between  the  city  and  the  public  service  corporation,  or  any 
franchise  rights.  The  main  question  involved  in  this  case  is 
the  right  of  the  city  to  enforce  obedience  to  an  ordinance 
fixing  the  rate  to  be  charged  by  a  public  service  company,  and, 
having  fixed  the  rate,  the  right  to  provide  for  punishment  by 
fine  in  case  of  violation.  This  question,  disassociated  from  any 
contractual  obligation  or  franchise  rights,  and  without  any 
question  as  to  the  reasonableness  or  unreasonableness  of  the 
provisions  of  the  ordinance,  we  are  satisfied  must  be  answered 
in  the  affirmative. 

Upon  the  whole  record,  we  find  no  reversible  error  in  the 
action  of  the  court  below,  and  the  cause  is — Affirmed. 

Evans,  C.  J.,  Ladd  and.SALiNOEB,  JJ.,  concur. 


240  Landis  v.  City.  [176  Iowa 


Louise  Landis,  Appellant,  v.  Cm  of  Mabiok,  Appellee. 

MUNIOIPAIa  OOBPORATIOKB:     Streets^  EtCw— Paving— Dinegaid- 

1    lug  Establifllied  Oxade— Effect.     Substantially  disregarding  the 

eatablifthed  grade  of  a  street,  to  the  substantial  injury  of  abutting 

property,  deprives  the  city  of  power  to  asses^  the  cost  of  paving  to 

such   property. 

PRINCIPLE  APPLIED:  In  1895,  a  city  duly  established  the 
grade  of  a  street.  The  street  was  later  graded  to  such  grade, 
thereby  leaving  the  surface  of  plaintiff's  property,  which  fronted 
to  the  north,  about  four  feet  higher  than  the  said  grade.  Valuable 
improvements  were  then  made  by  plaintiff  in  his  property,  in  the 
way  of  buildings,  permanent  sidewalks,  and  planting  of  trees.  In 
1014,  the  city  ordered  the  street  paved  at  the  established  grade. 
To  avoid  a  drainage  problem,  the  members  of  the  council  agreed, 
craRy  and  informally,  that  the  paving  in  front  of  plaintiff's  prop- 
erty should  be  laid  two  feet  lower  at  the  northeast  comer  and  one 
foot  lower  at  the  northwest  comer  (a  distance  of  120  feet)  than 
the  established  grade,  and  it  was  so  laid.  Retaining  walls  became 
necessary  for  plaintiff's  property.  The  old  permanent  sidewalks 
were  destroyed,  and  likewise  the  trees  in  the  parking.  Held,  the 
city  was  without  power  to  assess  the  cost  of  the  paving  upon  plain- 
tiff's property. 


inmiOIPAL  OOBPORATIOHS:    Stzeeta»  Etc.— Change  of  Orad< 
2    Oxdinaace.    The  established  grade  of  a  street  may  be  changed 
only  by  ordinance. 

Appeal  from  Linn  District  Court. — John  T.  Moppit,  jTudge. 

Wbdnbsday,  May  10,  1916. 

In  the  district  court,  this  was  an  appeal  from  a  paving 
assessment  ordered  by  the  city  council  of  the  city  of  Marion. 
The  trial  resulted  in  a  reduction  of  the  assessment  and  denial 
of  further  relief.  The  assessment  against  plaintiff  was  con- 
firmed as  against  one  parcel  of  property  in  the  amount  of  $50, 
and  as  against  another  parcel  in  the  amount  of  $200,  the  orig- 
inal assessment  appealed  from  being  in  the  amount  of  $232.32 
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against  each  parcel.    From  such  order  of  the  district  court, 
the  plaintiff  has  again  appealed. — Reversed. 

Vans  (&  HacLS  and  E,  A.  Johnson,  for  appellant. 
Edward  J,  Dahms,  for  appellee. 

Evans,  C.  J. — The  plaintiff  is  the  owner  of  a  residence 
property  in  the  city  of  Marion,  specifically  described  as  the 
north  80  feet  of  Lots  1  and  2  in  Block  7  in  the  city  of  Marion. 
The  property  is  located  in  the  northeast  comer  of  its  block. 
On  its  east  side  is  8th  Street,  running  north  and  south.  On  its 
north  side  is  9th  Avenue,  running  east  and  west.  Lots  1  and  2 
extend  north  and  south.  Each  lot  is  60  feet  wide  abutting 
on  9th  Avenue.  The  dimensions  of  plaintiff's  property,  there- 
fore, as  a  whole,  are  80  feet  abutting  upon  8th  Street  on  the 
east  by  120  feet  abutting  upon  9th  Avenue  on  the  north.  In 
1895,  a  grade  was  legally  established  for  8th  Street  and  for 
9th  Avenue.  The  street  and  avenue  were  actually  cut  to  such 
established  grade  about  10  years  ago.  The  natural  surface  of 
plaintiff's  property  was  about  four  feet  higher  than  the  grade 
thus  established.  Shortly  thereafter,  valuable  improvements 
were  made  and  added  to  the  property.  Permanent  sidewalks 
were  constructed.  Trees  were  planted  to  take  the  place  of 
others  which  had  been  destroyed  by  conforming  to  grade.  A 
considerable  addition  to  the  house  was  constructed,  at  a  cost 
of  $700.  In  1914,  by  regular  proceedings  of  the  city  council, 
a  pavement  was  ordered  to  be  laid  at  the  established  grade 
on  9th  Avenue,  and  the  contract  therefor  was  let  accordingly. 
In  the  execution  of  the  project,  however,  the  members  of  the 
city  council  and  their  engineer  became  convinced  that  it  would 
be  advisable  to  lay  the  paving  across  the  intersection  of  8th 
Street  and  9th  Avenue  and  extending  westward  along  the 
north  frontage  of  plaintiff's  property,  at  an  elevation  consid- 
erably below  the  established  grade.  It  was  accordingly  ordered 
orally  that  the  excavation  of  the  avenue  should  be  made  to  a 

Vol.  1761a.— 16 
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depth  of  two  feet  below  the  established  grade  at  the  intersec- 
tion with  8th  Street.  The  arbitrary  grade  thus  adopted  in  the 
excavation  was  made  to  approach  the  established  grade  as  they 
proceeded  west,  and  came  up  to  such  established  grade  at 
7th  Street,  which  was  the  first  parallel  street  west  of  8th 
Street.  The  excavation,  therefore,  directly  opposite  the  plain- 
tiflf's  property  was  approximately  two  feet  deeper  than  the 
established  grade  at  her  east  line,  and  approximately  one 
foot  deeper  at  her  west  line. 

In  the  adoption  of  this  arbitrary  grade,  no  formalities 
whatevier  were  observed  by  the  city  council.  No  ordinance 
was  passed,  nor  does  it  appear  that  any  kind  of  record  was 
made  pertaining  thereto.  The  regularly  established  grade  as 
it  appears  from  the  ordinances  still  remains  as  enacted  in 
1895.  The  effect  upon  the  plaintiff's  property  was  that  it 
was  carried  to  an  elevation  of  six  feet  above  the  new 
level  of  the  street.  Retaining  walls  became  necessary  to  its 
support.  The  permanent  walks  formerly  laid  to  the  estab- 
lished grade  must  be  rebuilt.  The  trees  planted  in  the  parking 
to  conform  to  the  established  grade  will  be  destroyed  and  must 
needs  be  replaced  by  other  plantings.  The  action  of  the  city 
council,  though  arbitrary  and  irregular,  was  not  in  bad  faith. 
The  course  of  the  water  flow  along  9th  Avenue  was  from  east 
to  west.  From  10th  Street  to  9th  Street,  there  was  a  fall  of 
six  feet.  Prom  9th  Street  to  8th  'Street,  the  fall  was  only 
six  inches.  From  8th  Street  to  7th  Street,  the  fall  was  four 
and  a  half  feet.  The  result  of  such  an  irregular  inclination 
of  the  surface  was  that,  in  times  of  heavy  rain,  the  water  was 
carried  so  rapidly  from  10th  Street  down  to  9th  Street  that 
it  accumulated  upon  the  comparatively  level  ground  between 
9th  Street  and  8th  Street.  The  purpose  of  the  city  council 
and  its  engineer,  therefore,  was  to  increase  the  incline  between 
9th  Street  and  8th  Street  by  a  corresponding  decrease  of  the 
incline  between  8th  Street  and  7th  Street.  It  was  thought  that, 
by  so  doing,  the  construction  of  expensive  storm  sewers  at 
such  place  would  be  rendered  unnecessary. 
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Because  of  such  departure  from  the  established  grade 
and  because  of  the  alleged  injury  wrought  thereby  upon  the 
plaintiff's  property,  she  challenges  the  right  of  the  city  council 
to  assess  her  property  for  such  paving  at  all. 

The  power  of  assessment  is  conferred  upon  the  council  by 
Section  792  of  the  Code,  which  is  as  follows : 

"Section  792.  Cities  shall  have  power  to  improve  any 
street,  highway,  avenue  or  alley  by  grading,  parking,  curbing, 
paving,  graveling,  macadamizing  and  guttering  the  same  or 
any  part  thereof,  and  to  provide  for  the  making  and  recon- 
struction of  such  street  improvements,  and  to  assess  the  costs 
on  abutting  property  as  provided  in  this  chapter;  but  the  con- 
struction of  permanent  parking,  curbing,  paving,  graveling, 
macadamizing  or  guttering  shall  not  be  done  until  after  the 
bed  therefor  shall  have  been  graded,  so  that  such  improve- 
ment, when  fully  completed,  will  bring  the  street,  highway, 
arenue  or  alley  up  to  the  established  grade :  provided  that  only 
80  much  of  the  cost  of  the  removal  of  the  earth  and  other 
material  as  lies  between  the  sub-grade  and  the  established 
grade  shall  be  assessed  to  abutting  property." 

It  will  be  noted  that  this  requires  that  the  paving  be  laid 
at  the  established  grade.  There  was,  of  course,  power  in  the 
city  council  to  change  the  established  grade.  This,  however, 
could  only  be  done  legally  in  accordance  with  the  provisions 
«f  Section  785  of  the  Code,  which  is  as  follows : 

**Sec.  785.  When  any  city  or  town  shall  have  established 
the  grade  of  any  street  or  alley,  and  any  person  shall  have 
made  improvements  on  the  same,  or  lots  abutting  thereon, 
according  to  the  established  grade  thereof,  and  such  grade 
shall  thereafter  be  altered  in  such  a  manner  as  to  damage, 
injure  or  diminish  the  value  of  such  property  so  improved, 
said  city  or  town  shall  pay  to  the  owner  of  such  property  the 
amount  of  such  damage  or  injury." 

We  have  frequently  held  that  the  change  of  grade  here 
provided  for  must  be  done  by  ordinance.    Other  sections  of 
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the  statute  provide  for  an  assessment  of  damages,  if  any,  to 

the  abutting  owner.    It  is  the  contention  of 
'  poHATioNs:      '  appellant  that  the  action  of  the  city  council 

streets,  etc : 

paving:  diare-     in  laying  the  pavement  from  1  to  2  feet  below 

earding  est&b-  v      o  ^ 

MBhed grade:      the  level  of  the  established  grade  was  wholly 

illegal,  and  that  it  operated  to  her  substantial 
injury;  that  the  grade  as  formerly  established  still  remains 
in  force  and  is  binding  upon  the  plaintiff;  that  she  cannot 
safely  conform,  if  she  would,  to  the  lower  level ;  that  the  pave- 
ment, therefore,  cannot  be  deemed  a  permanent  improvement, 
because  of  such  departure  from  the  established  grade,  and  that, 
therefore,  the  cost  thereof  cannot  be  assessed  against  the 
plaintiff's  property. 

It  was  formerly  held  by  this  court  that  a  substantial 
departure  from  the  established  grade  in  the  execution  of  a 
paving  contract  would  defeat  the  jurisdiction  of  the  city  coun- 
cil to  assess  the  cost  of  such  pavement  against  the  abutting 
owner.  Scafield  v.  City  of  Council  Bluffs,  68  Iowa  695 ;  Mc- 
Mantes  v%  Homaday,  99  Iowa  507;  Hvhbell  v.  Benaieii,  130 
Iowa  66.  In  the  cited  cases,  injunction  proceedings  were  suc- 
cessfully maintained  for  the  setting  aside  of  the  assessments. 
In  our  later  cases,  however,  we  have  receded  from  such  position 
and  have  overruled  the  cited  cases.  Shaver  v.  Turner  Imp. 
Co.,  155  Iowa  492 ;  HubbeU  v.  City  of  Des  Moines,  168  Iowa 
418.    In  the  last  cited  case,  we  said: 

**The  entire  matter  relates,  not  to  the  power  of  the  city 
council  in  making  the  improvement,  but  to  the  exercise  of  that 
power — ^the  manner  of  accomplishing  that  which  the  legislature 
had  authorized  that  body  to  do,  and  therefore  not  jurisdic- 
tional. .  .  .  'In  the  case  of  a  mere  departure  from  the 
plans  and  specifications,  not  substantially  changing  the  nature 
of  the  improvement,  the  council  does  not  lose  jurisdiction  to 
make  assessment  for  the  improvement  as  constructed,  but  may, 
on  objections,  grant  the  property  owner  such  relief  as  he  should 
have,  and  that  on  appeal  the  district  court  may  review  the 
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action  of  the  council  and  grant  the  relief  which  should  have 
been  granted  by  it.'  " 

The  effect  of  our  later  holdings  is  to  say  that  the  failure 
to  lay  the  improvement  upon  the  established  grade  will  not 
defeat  the  jurisdiction  of  the  city  council  over  the  subject 
matter;  that  injunction  will  not  lie  to  set  aside  the  assess- 
ment; that  the  statutory  remedy  provided  by  Section  839  of 
the  Code  must  be  followed;  that  the  question  whether  there 
was  a  substantial  departure  from  the  established  grade  may  be 
presented  in  pursuance  of  such  remedy  and  must  be  consid- 
ered in  the  first  instance  by  the  city  council  and,  on  appeal,  by 
the  court;  that  slight  variance,  resulting  in  no  prejudice  to 
the  property  owner  will  not  be  deemed  material.  Where,  how- 
ever, substantial  departure  from  the  established  grade,  result- 
ing in  substantial  prejudice  to  the  property  owner,  is  shown, 
it  cannot  be  ignored  as  immaterial.  Such  has  been  our  holding 
in  previous  cases.  Scofield  v.  City  of  Council  Bluffs,  68  Iowa 
695;  McManus  v.  Homaday,  99  Iowa  507;  AUen  v.  City  of 
Davewpori,  107  Iowa  90. 

If  the  city  council,  when  it  discovered  the  desirability  of 
a  change  of  grade,  had  adopted  an  ordinance  establishing  such 
change,  it  would  have  disposed  of  the  whole  question.    Such 

action  on  its  part  would  have  opened  to  the 
2.  Municipal  cos-  plaintiff  her  Statutory  remedy  for  damages, 

P0RAT10N8 : 

Streets,  etc. :       as  provided  by  Section  785  of  the  Code  et  sea. 

Sane?  *  ^^^^'      ^*  would  also  havc  protected  her  against  any 

possible  action  of  a  future  council  in  recog- 
nizing the  former  grade  as  the  only  legally  established  one. 
The  council  failed  to  do  this,  but  acted  informally,  through 
oral  consultations  and  instructions.  If  the  exigencies  of  the 
situation  were  such  that  they  could  not  well  await  this  formal 
action,  then  the  formal  action  should  have  followed  later,  and 
before  attempting  to  subject  plaintiff's  property  to  an  assess- 
ment for  improvements  that  lacked  regularity  and  strict  legal 
foundation.    The  Allen  case,  supra,  indicates  the  view  that 
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such  subsequent  action  of  the  council  could  have  been  had 
and  would  have  been  effective  to  give  validity  to  its  previous 
proceedings.  As  it  is,  the  plaintiff  has  been  cut  off  from  her 
statutory  remedy  for  damages  resulting  from  the  practical 
change  of  grade.  She  has  further  been  deprived  of  the  pro- 
tection of  a  proper  ordinance  changing  the  established  grade 
to  such  lower  level,  so  that  she  might  safely  conform  herself 
thereto  free  from  the  danger  of  repudiation  of  such  unauthor- 
ized change  by  some  future  council.  As  far  as  her  damages 
for  the  change  of  grade  are  concerned,  it  may  be  that  she  is 
entitled  to  maintain  an  independent  action  for  damages  for  the 
physical  change  made,  under  the  authority  of  Richardson  v. 
City  of  Webster  CUy,  111  Iowa  427.  But  she  was  entitled  to 
her  statutory  remedy  as  a  substantial  right.  The  very  purpose 
of  it  was  to  avoid  the  necessity  of  resort  to  action  for  damages. 
If  she  were  to  bring  an  independent  action  for  damages,  it 
might  possibly  be  met  with  an  abandonment  of  the  illegal 
grade  and  a  return  to  the  old  legally  established  one.  In  any 
event,  she  is  under  menace  whichever  way  she  turns. 

Again,  the  physical  change  upon  the  ground  is  an  accom- 
plished fact,  but  the  legally  established  grade  under  the  ordi- 
nances remains  as  it  was.  If  she  now  acquiesces  and  adapts 
herself  to  the  accomplished  fact,  she  must  likewise  ignore  the 
legally  established  grade.  If  a  future  council  should  see 
fit  to  restore  the  street  to  such  legally  established  grade,  the 
plaintiff  would  be  entirely  outside  the  pale  of  statutory  pro* 
tection.  A  court  of  equity  might  find  a  way  to  protect  her^ 
but  she  would  be  without  any  adequate  remedy  at  law.  It 
may  be  conceded  that  such  a  situation  is  not  likely  to  arise, 
but  it  is  by  no  means  impossible.  Nor  is  there  any  fair  reason 
suggested  why  the  city  council  should  not  have  adopted  a 
formal  ordinance  changing  the  grade  to  the  level  actually 
adopted  in  the  improvement. 

Upon  the  record  before  us,  the  case  presented  is  not  one 
where  the  established  grade  was  approximately  followed,  or 
where  the  variance  was  not  prejudicial  to  any  substantial  right 
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of  the  property  owner.  The  plaintiff  presents  a  ease  of  sub- 
stantial equity  whieh  cannot  be  ignored  without  ignoring  also 
the  substantial  provisions  of  the  statute.  To  put  it  briefly, 
it  was  incumbent  upon  the  city  council  to  enact  an  ordinance 
changing  the  established  grade  to  the  lower  level  actually 
adopted  in  the  improvement,  before  it  could  lawfully  assess 
the  plaintiff's  property  for  such  improvement.  Whether  it 
can  hereafter  enact  such  an  ordinance  and  thereby  become 
empowered  to  re-assess  the  plaintiff's  property  is  a  question 
which  we  will  not  anticipate.  It  is  not  now  involved  before 
us,  and  argument,  therefore,  has  not  been  directed  thereto. 
All  that  we  hold  now  is  that,  in  the  absence  of  an  ordinance 
changing  the  legally  established  grade  so  as  to  establish  th^ 
same  at  the  level  actually  adopted  in  the  improvement,  the 
council  was  not  justified,  under  the  provisions  of  Section  792, 
in  assessing  the  plaintiff's  property  for  the  improvement.  The 
order  entered  below  must,  therefore,  be  reversed. — Reversed, 

Ladd,  Gaynob  and  Salinger,  JJ.,  concur. 


Chicago,  Great  Western  Railway  Company  et  al..  Appel- 
lants, V.  City  op  Council  Bluffs,  Appellee. 

MUJIiOIPAIi  OOBPOBATIOKS:  PabUc  Iminrov«ment»— ABBeBsments 
1,4  — 26  Per  Cent.  Umitation.  Proceedings  for  the  paving  of  two 
different  intersecting  streets,  both  abutting  on  the  property  in 
question,  embraced  in  the  same  resolutions,  notice,  bid  and  con- 
tract, together  with  proceedings,  at  the  same  time,  for  the  curbing 
of  one  of  the  said  streets,  preparatory  to  the  said  paving,  consti- 
tute but  one  improvement  with  referei4ce  to  the  25  per  cent,  limit 
of  assessment  provided  in  Section  792-a,  Code  Supp.,  1913. 

MUMiClPAIi  OOSPOBATIONS.  Public  Improvements— ABsesaments 
2  — ^Appeal — JailBdictlon  to  Change  ABBesflment.  On  appeal  from 
an  assessment  for  a  public  improvement  against  a  specific  lot  on 
which  there  are  railway  tracks,  on  the  sole  ground  that  the  assess- 
ment is  in  excess  of  25  per  cent,  of  the  value  of  the  lot,  the  sole 
jurisdiction  of  the  court  is  to  determine  the  value  of  the  lot,  and 
therefrom  determine  the  merits  of  the  appeal.    Therefore,  the  court 
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may  not,  on  such  appeal,  enter  a  determination  of  the  value  of 
the  railway  right  of  way  and,  in  effect,  transfer  the  assessment  from 
the  specific  lot,  as  such,  to  such  right  of  way. 

mJNIOIPAIi  OOBPORATIONS:  Pablic  IminroYeinents— AssesBineiitB 
3  — ^Appeal — ^Bednction  of  Assessment — ^Evidence.  On  appeal  from 
an  assessment,  evidence  reviewed  as  to  the  value  of  a  lot  upon 
which  there  were  railway  tracks,  and  held  that  the  value  of  the 
naked  lot,  plus  the  cost  of  laying  the  tracks  thereon,  was  $900,  and 
that  the  assessment  should  be  reduced  from  $786  to  $225. 

MUNICIPAL  GOBPOBATIOKS:    Public  ImpxoYoments— -Assessments 
1, 4  —26  Per  Gent.  Limitation. 

Appeal  from  Poiicmatiomie  District  Court. — 0.  D.  Whebleb, 

Judge. 

Thursday,  May  11,  1916. 

Appeal  from  an  assessment  against  abutting  property 
owners  for  special  benefits  claimed  to  have  ensued  from  the 
construction  of  a  pavement  in  front  of  the  lots.  Opinion  states 
the  facts. — Reversed  as  to  plaintiffs'  appeal;  affirmed  as  to 
defendant's  appeal. 

Scmnders  &  Stuart,  for  appellants. 

Kimball  <fe  Peterson  and  Louis  W.  Schneider,  for  appellee. 

Gaynor,  J. — In  the  city  of  Council  Bluffs,  Third  Street 
runs  north  and  south  and  intersects  with  Sixteenth  Avenue, 
running  east  and  west.     The  plaintiff  Mason  City  &  Fort 

Dodge  Railway  Company  is  the  owner,  and 

*  poRATioNs:      "  the  Chicago,  Great  Western  Railway  Com- 

menta :  assess-    pany  the  Icssce,  of  two  Certain  lots  abutting 

ments:25per       '^      "  •=• 

cent,  iimf ta-       on  these  streets,  one  described  as  Lot  12  in 

tion.  ' 

Block  20,  and  one  as  Lot  6,  Block  19,  both 
located  at  the  intersection  of  these  streets.  Lot  12  is  on  the 
west  side  of  Third  Street,  north  of  Sixteenth  Avenue.  Lot  6 
is  on  the  east  side  of  Third  Street  and  on  the  north  side  of 
Sixteenth  Avenue.  Both  lots  front  on  Third  Street,  the  long 
side  of  each  abutting  on  Sixteenth  Avenue.     There  are  two 
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railway  tracks  on  Lot  12.  There  is  no  building  on  Lot  6,  and 
it  is  separated  from  the  railway  by  Third  Street  and  Sixteenth 
Avenue.  On  May  16,  1910,  the  city  council  conceived  the  idea 
of  paving  these  streets,  and  to  that  end  passed  a  resolution  of 
necessity  and  advisability,  in  which  it  determined  that  it  was 
advisable  and  necessary  to  pave  Third  Street  from  Thirteenth 
Avenue  to  the  south  line  of  Sixteenth  Avenue,  and  Sixteenth 
Avenue  from  the  east  line  of  High  Street  to  Main  Street. 
In  this  resolution,  it  was  provided  as  follows : 

^'That  the  cost  and  expense  of  said  paving  be  assessed 
against  the  property  abutting  on  said  portions  of  said  streets 
and  avenues  in  amount  respectively  in  proportion  to  the 
respective  special  benefits  conferred  upon  said  respective  prop- 
erty on  account  of  said  improvements,  and  not  in  excess  of 
such  benefits,  and  not  to  exceed  25  per  centum  of  the  actual 
value  of  the  lot  or  tract  at  the  time  of  the  levy  of  the 
lissessment. " 

In  pursuance  of  said  resolution,  on  June  20, 1910,  the  city 
passed  a  resolution  ordering  pavement  on  said  streets  within 
the  limits  fixed.  In  said  resolution  it  was  provided  that  the 
cost  and  expense  of  said  improvement  be  assessed  to  the  prop- 
erty abutting  upon  the  respective  portions  of  said  streets,  ave- 
nues and  alleys,  in  so  far  as  the  same  may  be  assessed  as  pro- 
vided by  law  and  ordinance.  On  July  13th,  19th  and  25th,  it 
published  a  notice  to  contractors.  In  this  notice,  a  time  was 
fixed  in  which  bids  would  be  received  for  the  construction  of 
the  contemplated  pavement,  in  accordance  with  the  resolutions 
aforesaid.  On  the  12th  day  of  September,  1910,  a  contract 
for  the  construction  of  pavement  on  both  streets  was  let  by  the 
eity  of  Council  Bluffs  to  E.  A.  Wickhan.  This  contract  con- 
tained this  provision : 

''The  city  agrees  to  cause  to  be  levied  and  assessed  upon 
the  property  abutting  upon  said  improvement  or  adjoining  it, 
to  the  extent  and  in  the  manner  as  by  law  and  ordinance 
provided,  the  costs  of  said  work  or  improvement,  and  the  city 
agrees  to  issue  assessment  certificates  therefor." 
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In  pursuance  of  this  contract,  the  work  of  paving  these 
streets  was  entered  upon  by  Wickhan,  and  completed,  in 
accordance  with  the  contract,  to  the  satisfaction  of  the  city. 
Thereafter,  on  the  8th  day  of  November,  1911,  the  city  made 
an  stoessment  of  the  costs  and  benefits  of  the  improvement  on 
Third  Street  against  the  property  abutting  thereon,  and  in  the 
resolution  assessed  Lot  6,  Block  19,  property  of  plaintiff  afore- 
said, with  the  cost  of  said  pavement  in  the  sum  of  $201.08,  if 
paid  in  cash,  and  $208.93  if  paid  in  certificates,  and  fixed  one 
fourth  the  value  of  the  lot  at  $250.  On  the  same  day  and  in 
the  same  resolution  of  assessment,  it  assessed  against  Lot  12  in 
Block  20  the  cost  of  the  improvement  on  Third  Street,  in  the 
sum  of  $189.41  if  paid  in  cash,  or  $196.85  if  paid  in  certificates, 
and  fixed  one  fourth  of  the  value  of  said  Lot  12  at  $250.  On 
the  26th  day  of  December,  1911,  the  city  council  passed  a  reso- 
lution of  assessment,  making  an  assessment  of  the  costs  and 
benefits  of  the  pavement  on  Sixteenth  Street,  against  said 
Lot  6,  in  the  sum  of  $552.12  if  paid  in  cash,  or  $573.86  if  paid 
in  certificates,  and  fixed  one  fourth  of  the  value  of  the  lot  at 
$600.  At  the  same  time  and  in  the  same  resolution,  it  assessed 
Lot  12  in  Block  20,  for  improvements  on  Sixteenth  Avenue, 
in  the  sum  of  $529.08  if  paid  in  cash,  or  $549.88  if  paid  in 
certificates,  and  fixed  one  fourth  of  the  value  of  said  lot  at 
$1,000.  From  both  these  assessments,  the  plaintiffs  duly 
appealed  to  the  district  court,  and  from  the  action  of  the 
district  court  in  the  premises,  the  appeal  is  brought  to  this 
court  by  the  plaintiffs.  The  appeals  from  the  assessments  made 
on  the  8th  of  November  and  the  assessments  made  on  the  26th 
of  December  were  separately  taken,  but  were  consolidated  and 
are  consolidated  for  the  purposes  of  this  trial,  and  the  legality 
of  the  assessments  in  each  instance  is  in  question.  The  court 
from  whose  action  this  appeal  is  taken  found  affirmatively,  and 
rightly  so,  that  the  paving  on  Third  Street  and  on  Sixteenth 
Avenue  was,  in  fact,  but  one  improvement,  and  that  the  special 
assessment,  therefore,  cannot,  in  the  aggregate,  exceed  25  per 
centum  of  the  value  of  the  property.    The  record  presented 
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manifests  the  correctness  of  this  holding.  The  court,  however, 
found  that  Lot  6  was  of  the  value  of  about  $800,  and  that  the 
special  assessment  for  paving  of  both  streets  could  not  and 
should  not  exceed  $200  cash,  and  reduced  the  amount  of  the 
assessment  to  $200.  In  this,  too,  the  court  was  right.  As  to 
Lot  12,  the  court  found  that  it  was  a  part  of  the  right  of  way 
of  the  defendant  railway  company,  and  was  worth  more  than 
four  times  the  amount  assessed  against  it,  and  that  such  assess- 
ment should  be  afiSrmed ;  that  this  lot  was  of  greater  value  than 
a  mere  vacant  lot  and  the  cost  of  construction  of  a  track  across 
it ;  that  it  became  a  part  of  the  right  of  way  through  the  city, 
and  its  value  is  much  greater  than  the  vacant  lot  and  the  cost 
of  the  track  laid  upon  it.  The  plaintiff  appeals  from  so  much 
of  the  judgment  as  allows  the  assessment  against  Lot  12  to 
stand  and  remain  as  fixed  by  the  city  council,  and  from  the 
judgment  against  the  plaintiff  for  costs. 

The  only  controversy  here  involves  the  amount  of  the 
assessment.  The  record  discloses  that  the  Mason  City  and  Fort 
Dodge  Railway  Company  is  the  absolute  fee  owner  of  these 
lots ;  that  the  Chicago,  Great  Western  Railway  Company  is  the 
lessee.  The  court  seems  to  have  assumed  in  his  finding  and 
judgment  that  the  assessment  was  against  the  right  of  way 
of  these  companies,  and  not  against  these  specific  lots,  in  so  far 
as  the  assessment  related  to  Lot  12.  It  appears  that  plaintiff 
have  two  tracks  passing  over  this  Lot  12,  passing  from  north 
to  south  over  the  east  end  of  this  lot.  There  are  no  other  tracks 
upon  the  lot.  On  Lot  12  are  the  main  line  track  and  the 
passing  track. 

The  appeal  is  from  the  assessment  of  particular  property. 
The  appeal  raises  the  question  whether  or  not  the  assessment 
made  by  the  city  of  the  particular  property  against  which  it 
lodged  the  assessment  was  excessive.  The  record  discloses  that 
the  appeal  from  the  action  of  the  council  involved  only  the 
amount  of  the  assessment.  No  question  was  raised  as  to  the 
right  to  assess,  nor  did  it  involve  any  proceeding  leading  up 
to  the  assessment  proper. 


252  C.  G.  W.  R.  Co.  v.  City.  [176  lawa 

In  the  further  decision  of  this  ease,  we  drop  out  of  the 
consideration  the  assessment  on  Lot  6.  The  judgment  of  the 
district  court  as  to  that  assessment  is  right.  It  was  stipulated 
and  agreed  upon  the  trial  that  the  assessment  schedule  showed 
as  follows :  For  improvement  on  Sixteenth  Avenue,  assessment 
against  Lot  12,  Block  20,  cash  $529.08,  certificates  $549.88. 
Assessment  for  improvement  on  Third  Street,  against  Lot  12, 
Block  20,  $187.41  in  cash,  certificates  $196.85 — making  a  total 
assessment  for  the  improvement  of  Third  Street  and  Sixteenth 
Avenue,  against  Lot  12,  in  cash,  $718.49. 

The  plaintiffs'  appeal  raises  these  questions:  First,  that 
the  paving  on  Third  Street  ^d  Sixteenth  Avenue  was  but  one 
improvement,  and  should  have  been  assessed  as  such ;  second, 

that  the  assessment  against  Lot  12  as  made 
2.  Municipal  ooR-  exceeded  the  benefits  conferred  by  the  im- 

PORATIONS : 

public  Improve-  provcmcut ;  third,  that  it  was  greatly  in  excess 

menta :  assess-     *^  '  '  o  ^ 

jur?^icSSn^'    ^*  ^®  limitation  provided  by  statute,  in  that 
^^n|se  assess-    j^  greatly  exceeded  25  per  cent  of  the  value 

of  the  lot.  The  right  to  assess  this  particular 
lot  for  the  improvement  was  not  in  question.  Therefore,  on 
appeal,  it  was  not  for  the  court  to  determine  whether  this  lot 
should  be  or  should  not  be  assessed  for  the  improvement.  It 
was  assessed  by  the  city  council ;  it  was  subject  to  assessment ; 
no  complaint  was  made  of  the  assessment,  except  in  that  the 
amount  was  excessive.  The  duty  of  the  court,  therefore,  on 
appeal  was  to  ascertain  and  fix  the  right  amount  that  should 
be  assessed  against  this  lot.  The  court,  however,  did  not 
attempt  to  fix  or  determine  the  amount  of  assessment  that 
should  be  lodged  against  this  lot  as  a  distinct  substantive 
entity.  It  assumed  to  make  an  assessment  against  the  right 
of  way  of  the  plaintiff  company,  not  because  the  city  had  done 
so,  but  apparently  because  it  was  the  thought  of  the  court  that 
the  city  had  a  right  to  do  so.  The  effect  of  the  conclusion  of 
the  court  was  to  remove  the  assessment  from  Lot  12  as  such, 
and  transfer  it  to  the  right  of  way  of  the  company.  Thus  the 
effect  of  its  action  was  to  annul  the  assessment  against  Lot  12, 
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and  to  transfer  the  assessment  to  the  right  of  way  of  the  rail- 
way company.  Thereupon,  the  court,  having  transferred  the 
assessment  from  the  lot  against  which  it  was  lodged  by  the  city 
council,  found  that  the  entity  to  which  it  had  transferred  the 
assessment,  to  wit,  the  right  of  way,  so  greatly  exceeded  in 
value  the  total  amount  of  the  assessment  against  Lot  12  that 
the  amount  actually  assessed  did  not  exceed  the  benefits  or 
the  statutory  limit.  The  court  undoubtedly  exceeded  its  appel^ 
late  power  in  assuming  to  make  an  assessment  against  any 
property  not  assessed  by  the  city.  The  appeal  was  from  an 
assessment  of  a  particular  property,  and  the  appeal  involved 
only  the  amount  to  be  lodged  against  that  particular  property. 
The  court  did  not  find,  affirmatively,  the  value  of  this  lot,  nor 
whether  the  amount  assessed  exceeded  the  special  benefits  to 
the  lot,  or  the  statutory  limitation.  On  an  appeal  from  an 
assessment,  the  court  is  called  upon  to  review  the  action  of 
the  body  whose  judgment  is  called  in  question,  but  it  is  limited 
to  the  issues  tendered.  The  issue  tendered  to  the  court  for 
trial  involved  only  the  amount  of  the  assessment  of  a  particu- 
lar property.  Whether  other  property  should  or  could  be 
assessed  was  not  a  matter  for  the  determination  of  the  court. 
It  would  not  do  for  the  court  to  say : 

"We  find  that  the  assessment  in  question  made  against 
the  particular  property  is  in  excess  of  the  statutory  limit,  in 
that  it  exceeds  more  than  25  per  cent  of  the  actual  value  of 
the  property  assessed ;  yet  we  find  that  there  is  other  property, 
abutting  upon  the  improvement,  which  has  not  been  assessed, 
but  which  could  be  assessed  under  the  statute,  and  which  ought 
to  be  assessed  under  the  statute,  and  this  other  property  far 
exceeds  in  value  the  amount  of  the  assessment  made  for  the 
improvement,  and,  therefore,  we  will  permit  the  assessment  to 
stand  as  fixed,  although  greatly  in  excess  of  the  amount  legally 
assessable  against  the  property  involved  in  the  assessment  from 
which  the  appeal  is  taken." 

Prior  to  the  passage  of  the  act  of  the  Thirty-second  Gen- 
eral Assembly  now  known  as  Section  791-i  of  the  Code  Supple- 
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ment  of  1913,  cities  had  no  power  to  assess  railroad  right  of 
ways  for  public  improvements  made  upon  streets  upon  which 
these  right  of  ways  were  abutting.  A  right  of  way  was 
simply  an  easement,  and  an  easement  was  neither  a  lot  nor 
a  parcel  of  land  upon  which  assessments  were  authorized,  and 
it  was  held  that,  as  the  authority  to  levy  special  assessments 
depended  upon  statutory  enactment,  unless  there  was  some 
statutory  enactment  authorizing  it,  the  right  did  not  exist. 

We  will  not  now  enter  into  a  discussion  of  the  reasons 
upon  which  this  holding  was  founded,  but  make  reference  to 
City  of  Muscatine  v.  Chicago,  B.  I.  &  P.  R,  Co.,  88  Iowa  291, 
and  Chicago,  R.  L  (6  P.  R.  Co,  v.  City  of  Ottumwa,  112  Iowa 
300.  However,  since  these  decisions,  the  law  as  found  in  Sec- 
tion 791-i,  supra,  was  passed,  and  provides: 

''The  right  of  way  of  any  railroad  company  fronting  or 
abutting  upon  a  street  .  .  .  within  the  limits  of  any  city  or 
town  shall  be  subject  to  special  assessments  for  .  .  .  street 
improvements  authorized  to  be  made  under  the  provisions  of 
Chapters  6  and  7,  Title  V  of  the  Code,  and  amendatory  acts 
thereto  the  same  as  any  land  or  lot  therein." 

This  section  was  intended  to  give  to  the  city  council,  when 
making  assessments  for  public  improvements,  the  right  to 
assess  the  right  of  way  of  any  railroad  company  the  same  as 
any  kmd  or  lot  therein.  We  must  keep  in  mind  the  distinction 
between  the  right  to  make,  the  manner  of  making,  and  the 
method  provided  for  collecting,  the  assessments  when  made. 
The  right  to  assess  the  right  of  way  is  now  given  by  statute. 
The  right  is  limited,  however,  the  same  as  in  assessments  made 
on  land  or  lots  abutting  upon  the  street ;  that  is,  it  must  not 
exceed  the  benefits  conferred  upon  the  property  by  the  im- 
provement, and  must  not  exceed  25  per  centum  of  the  actual 
value. 

Section  792-a  provides: 

''When  any  city  or  town  council  .  .  .  levies  any  special 
assessment  for  any  public  improvement  against  any  lot  or 
tract  of  land,  such  special  assessment  shall  be  in  proportion 
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to  the  special  benefits  conferred  upon  the  property  thereby 
and  not  in  excess  of  such  benefits.  Such  assessment  shall  not 
exceed  25  per  centum  of  the  actual  value  of  the  lot  or  tract 
at  the  time  of  levy,  and  the  last  preceding  assessment  roll 
shall  be  taken  as  prima-facie  evidence  of  such  value." 

Beading  Sections  791-i  and  792-a  together,  because  they 
must  be  read  together  to  be  understood  in  their  application 
to  the  matter  in  hand.  Section  791-i  provides  that  the  right  of 
way  of  a  railroad  company  shall  be  subject  to  special  assess- 
ments for  street  improvements,  the  same  as  amy  land  or  lot 
nnthin  the  city  limits.  Section  792-a  provides  that  special 
assessments  for  public  improvements  against  any  lot  or  tract 
of  land  within  the  city  shall  be  in  proportion  to  the  benefits 
conferred  upon  the  property  thereby,  and  not  in  excess  of 
such  benefits,  and  shall  not  exceed  25  per  centum  of  the  actual 
value  of  the  lot  or  tract  of  land  assessed  at  the  time  of  the  levy. 
The  balance  of  Section  791-i  provides  only  for  the  manner  of 
collecting  assessments  made  against  a  right  of  way,  and  says 
that  the  assessment,  when  properly  made,  shall  be  a  debt  per- 
'  sonally  from  the  railroad  company  or  the  lessee,  and,  unless 
paid,  may  be  collected  in  the  name  of  the  city  like  any  other 
debt.  The  creation  of  the  liability,  whether  it  be  enforced 
against  the  abutting  lot  as  a  special  assessment,  or  whether  it 
be  recovered  from  the  owner  by  suit  in  action  in  a  court,  must 
antedate  the  right  to  enforce  collection  by  either  method.  The 
right  to  create  the  liability  comes  first ;  then  the  creation  of  the 
liability;  then  the  method  of  enforcing  the  liability.  There 
can  be  no  liability  to  be  enforced  by  any  of  the  methods  until 
the  liability  is  created  by  following  the  provisions  of  the  stat- 
ute which  authorize  the  creation  of  the  liability.  The  liability 
is  created  by  the  action  of  the  city  council.  The  right  to  create 
the  liability  is  given  to  the  city  by  the  statute.  These  statutes 
must  be  strictly  construed. 

It  is  not  contemplated — indeed,  the  statute  negatives  such 
a  thought — ^that  a  special  assessment  may  always  attain  to  25 
per  cent,  of  the  actual  value  of  the  lot.    Assessments  never 
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can  be  rightly  made  to  exceed  the  special  benefits  conferred 
upon  the  abutting  property,  the  maximum  being  25  per  cent, 
of  the  actual  value. 

Section  792-b  provides  for  the  payment  of  a  deficiency 
by  the  city,  in  the  event  that  an  assessment,  rightly  made,  does 
not  meet  the  full  cost  of  the  improvement.  It  must  be  borne 
in  mind  that  the  benefits  referred  to  in  this  section  for  which 
assessments  may  be  made  are  those  accruing  to  the  specific 
lots  or  tracts  subject  to  assessment,  and  the  property  assessed 
must  be  the  property  benefited,  and  the  property,  to  be  assess- 
able, must  be  property  specially  benefited  by  the  improvement. 
Primarily,  the  statute  fixes  the  property  that  may  be  assessed. 
The  duty  of  determining  what  property  is  benefited,  and  the 
extent  of  the  benefit,  is  vested  in  the  municipality,  as  well  as 
the  right  to  make  the  assessment  for  the  benefit  when  ascer> 
tained,  with  a  right  in  the  party  aggrieved  to  appeal  from  their 
finding  to  the  district  court.  Thus,  as  said  in  Camp  v.  City 
of  Davenport,  151  Iowa  33 : 

''It  is  clear  from  the  language  of  this  statute  that  it  has 
reference  to  the  benefits  accruing  to  specific  lots  or  tracts,  and 
that  the  assessment  not  only  may  not  exceed  such  specific 
benefits,  but  cannot  exceed  one  fourth  of  the  value  of  the 
property  assessed.  Presumably  the  improvement  will  be  of 
benefit  to  all  abutting  property,  but  a  situation  can  readily 
be  imagined,  where,  though  enhancing  the  value  of  most  abut- 
ting property,  it  might  confer  no  benefit  on  a  particular  parcel 
of  ground."  • 

The  section  referred  to  in  this  opinion  is  792-ay  Code 
Supp.,  1913.  It  follows,  therefore,  that,  in  determining 
whether  or  not  the  amount  assessed  exceeds  the  benefits,  or  the 
statutory  limitation^  we  must  keep  in  mind  and  consider  the 
property  against  which  the  assessment  is  lodged.  This  assess- 
ment now  under  consideration  was  made  by  the  city  councH 
against  Lot  12.  The  question  is,  Did  the  amount  assessed 
exceed  the  statutory  limitation ;  i.  e.,  did  it  exceed  the  benefits 
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conferred  on  Lot  12,  or  25  per  cent,  of  its  actual  value}    This 
brings  us  to  the  testimony  touching  the  value  of  this  lot. 

Assuming  that  the  court,  in  fixing  the  amount  to  be 
assessed,  determined  it  with  a  view  to  the  benefits  to  Lot  12 
alone,  and  did  not  attempt  or  make  an  assessment  of  the  right 

of  way  under  the  authority  given  the  city  to 
3.  Municipal  COB-  do  SO  in  Section  791-i;  assuming  that  the 

PORATION8 :  " 

public  improve-  assessmcut  was  approved  as  an  assessment  of 

men tB :  assess-  '^'^ 

reduaiolfSf  li-  ^^^  12  for  benefits  accruing  to  that  lot  by  rea- 
TOMment :  evi-    g^^  ^f  |. j^^  improvement,  and  that,  in  referring 

to  the  fact — as  the  court  did  refer  to  it — ^that 
Lot  12  in  Block  20  was  a  part  of  the  right  of  way  of  the 
railway  company,  and  was  therefore  of  more  value  than  if  it 
had  not  been  a  part  of  the  right  of  way  of  the  railway  com- 
pany, it  did  not  assume  to  assess  the  right  of  way,  we  come  to 
the  testimony  submitted.  Expert  real  estate  men  in  the  city 
of  Council  Bluffs  were  called  to  testify  as  to  the  actual  value 
of  Lot  12.  The  highest  valuation  placed  upon  it  by  any  wit- 
ness was  $700.  On  this  valuation,  the  limit  on  the  assess- 
ment would  be  $175 ;  but  the  evidence  discloses  that  there  were 
two  tracks  crossing  the  east  end  of  this  lot,  one  the  main 
track  and  the  other  a  passing  track  of  plaintiff  companies.  The 
assessment  roll,  showing  the  valuation  placed  upon  the  right 
of  way  of  the  plaintiff  Mason  City  &  Port  Dodge  Railway 
Company,  made  from  the  certificate  of  the  executive  council, 
as  approved  by  the  board  of  supervisors,  taken  from  the  min- 
ute book  of  the  board  of  supervisors  and  carried  into  the  record 
as  a  tax  list  of  the  city  of  Council  Bluffs,  shows  that  the 
total  valuation  of  the  right  of  way  of  the  Chicago,  Great 
Western  Railroad  and  the  Mason  City  &  Fort  Dodge  Railroad 
in  Council  Bluffs  is  $62,424 ;  that  the  mileage  within  the  limits 
of  Council  Bluffs  was  2.954  miles.  The  distance  traversed  by 
these  tracks  over  this  right  of  way  was  approximately  50  feet. 
The  right  of  way  broadens  out,  and  there  are  a  number  of 
others  of  these  tracks  on  other  lots.    It  is  shown  without  any 

Vol.  176  lA.— 17 
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controversy  th^t  the  entire  cost  of  the  construction  of  these 
tracks  is  about  $2  per  lineal  foot. 

The  witness  called  to  testify  to  the  actual  value  of  Lot  12 
did  not  take  into  consideration  these  tracks  upon  it.  With  this 
basis  for  computation,  we  find  that  the  value  of  this  lot  could 
not  exceed  the  sum  of  $900,  and  the  assessment,  therefore,  for 
the  improvement  made  on  Third  Street  and  Sixteenth  Avenue, 
so  far  as  it  benefited  this  lot,  should  not  exceed  $225,  and  at 
this  sum  we  fix  its  liability  on  account  of  the  whole 
improvement. 

It  appears,  however,  that,  at  the  same  time  this  assessment 
was  made,  an  assessment  was  also  made  for  curbing.  The 
curbing  assessment  was  made  November  8,  1911.    On  account 

of  said  curbing,  there  was  assessed  against 

*•  J*^i?5^^.^"-  Lot  12  for  curbing,  $68.02.    This  was  paid  by 

menu  ^TiSS^st"  the  plaintiff  companies  without  protest.     So 

cent." Iimuatlon.  ^^^  as  the  record  discloses,  the  curbing  and 

the  paving  were  a  part  of  the  same  general 
improvement  of  these  streets,  and  the  whole  improvement 
should  not  exceed  25  per  cent,  of  the  actual  value  of  the  prop- 
erty beneficially  affected.  Bailey  v.  City  of  Des  Momes,  158 
Iowa  747.  This  would  reduce  the  assessment  by  the  amount 
paid  for  the  curbing,  and  the  plaintiff  should  have  credit  there- 
for upon  the  amount  found  to  be  due  as  a  proper  assessment 
for  the  entire  improvement,  leaving  a  balance  due  of  $156.98. 
This  is  the  balance  which  we  find  that  plaintiff  should  pay  on 
account  of  the  improvement  involved  in  this  suit. 

It  is  contended  by  appellee  that,  when  the  legislature 
authorized  the  assessment  against  the  right  of  ways  of  railway 
companies  within  the  limits  of  a  city,  it  was  the  intention  and 
purpose  of  the  legislature  to  authorize  the  assessment  against 
the  entire  right  of  way  within  the  city  limits,  as  a  distinct 
entity,  in  all  cases  where  any  portion  of  the  right  of  way 
abutted  upon  the  improvement;  that,  in  determining  the 
amount  of  the  assesament,  the  entire  right  of  way,  as  a  dis- 
tinct entity  within  the  limits  of  the  city,  should  be  considered, 
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and  the  benefits  should  have  relationship  to  the  entire  entity ; 
and  that,  if  the  amount  of  the  assessment  does  not  exceed 
25  per  cent,  of  the  value  of  the  entire  entity,  to  wit,  the  right 
of  way  within  the  entire  city,  it  cannot  be  said  to  be  excessive. 
We  do  not  enter  upon  the  discussion  of  this  point  here.  It 
is  sufficient  to  say  that  the  city  did  not  undertake  to,  and 
did  not,  assess  the  right  of  way  as  an  entire  entity,  but  con- 
fined its  assessment  to  the  lots  in  question,  segregating  them 
as  distinct  entities  from  the  entire  property  owned  by  the 
plaintiff  for  a  right  of  way  or  other  purposes  within  the  city 
limits.  The  appeal  was  from  the  assessment  of  this  lot,  and 
involved  only  the  amount  of  the  assessment  as  to  plaintiffs' 
appeal. 

The  case  is  therefore  reversed  and  remanded,  with  instruc- 
tions to  enter  a  decree  in  accordance  with  this  opinion. — 
Affirmed  as  to  defendant's  appeal.  Reversed  and  Remanded 
on  plaintiffs'  appeal. 

Evans,  G.  J.,  Ladd  and  Saukoeb^  JJ.,  concur. 


Fabmebs  '  National  Bank,  Appellee,  ▼.  E.  B.  Hatches  et  al., 

Appellants. 

OUASAKTY:    Deliveiy — Ck>ndltional  DeUvery— Evidence.    The  deliv- 

1  ery  of  a  guaranty  to  the  guarantee  by  those  signing  the  same 
with  the  ''hope,''  on  the  part  of  those  signing,  that  another 
named  party  would  ultimately  sign  the  same,  does  not  constitute 
the  delivery  a  conditional   one. 

EVIDENCE:    Opinion  Evidence — Cencliisioii— Beliance  on  Guaianty. 

2  Whenever  the  reason  operating  to  induce  a  given  action  by  a  party 
is  a  material  consideration  in  determining  rights,  it  is  competent 
for  such  party  to  testify  thereto.  So  held  where  a  guarantee  was 
permitted  to  testify  that  he  relied  on  the  guaranty  in  making  loans. 

GUABANTT:    Oourtmction — Oosstmction  of  Signature.    A  guaranty 

3  indorsed  on  a  note  with  the  signature,  "la.  Mfg.  Co.,  A.  Upde- 
graff,  Pres./'  is,  presumptively,  the  guarantee  of  the  Iowa  Manu- 
facturing Company. 
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EVXDENOB:    Parol  m  AffectJng  Wilting— <3ai»cit7  in  WUdi  Party 
4    Signs.    Between  the  original  parties,  parol  evidence  is  admissible 
to  show  that  an  instrument  signed,  ''la.  Mfg.  C!o.,  A.  Updegrail, 
Pres.,''  is  solely  the  act  of  the  corporation. 

Appeal  from  Mahaska  District  Court. — ^Hbne7  Silwold, 

Judge. 

Thursday,  May  11, 1916. 

Action  on  a  written  guaranty  under  which  defendants 
are  alleged  to  have  become  indebted  on  a  promissory  note 
resulted  in  judgment  as  prayed.  The  defendants  appeal. — 
Affirmed. 

Malcolm  dt  True  and  Irving  C.  Johnson,  for  appdlants. 
BurreU  &  Devitt  and  Lacey  Jk  0  'Brien,  for  appellee.. 

Ladd,  J. — ^I.  The  plaintiff  acquired,  at  about  the  time 
of  its  date,  a  promissory  note  in  words  following: 


it 


Billings,  Montana,  May  1st,  1910.  $2,000.00 

Three  months  after  date,  for  value  received,  we  jointly 
and  severally  promise  to  pay  to  the  order  of  Farmers'  National 
Bank,  Oskaloosa,  Iowa,  two  thousand  and  nojlOO  dollars  with 
interest  at  eight  per  cent,  per  annum  from  date  until  paid 
and  with  attorney  fees  in  addition  to  other  costs  in  case  the 
holder  is  obliged  to  enforce  payment  at  law. 

''Billings  Mutual  Heating  Co. 
''By  C.  O.  Myers,  Mang. 
"A.  B.  La  Mott,  President. 
'^ Payable  at  First  National  Bank,  Billings,  Montana." 

On  the  back  was  endorsed : 

"Protest  waived.  For  value  received  we  guarantee  the 
payment  of  the  within  note  and  hereby  waive  protest,  demand 
and  notice  of  non-payment. 

"la.  Mfg.  Co. 
'*A.  Updegraff,  Pres.'* 


It 

41 
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This  note  was  executed  in  renewal  of  one  for  like  amount 
to  the  Iowa  Manufacturing  Company,  which  it  negotiated  to 
the  plaintiff  with  like  guaranty  thereon.  It  was  acquired  in 
reliance  on  such  guaranty  and  the  general  guaranty  of  defend- 
ants in  words  following: 

''Oakaloosa,  Iowa,  3-30-07. 
'^Farmers'  Natl  Bank,  Oskaloosa,  Iowa.  Oentlemen:  We, 
the  undersigned,  being  stockholders  and  directors  of  the  Iowa 
Mfg.  Co.,  a  corporation,  do  hereby  jointly  and  severally  as 
individuals  guarantee  the  payment  of  any  and  all  future  obli- 
gations of  the  said  Iowa  Mfg.  Co.,  which  may  be  contracted 
or  owing  to  the  Farmers'  National  Bank  of  Oskaloosa,  Iowa, 
to  the  extent  of  Six  Thousand  ($6,000.00)  dollars. 

Frank  E.  Baker, 
'A.  Updegn^aff, 
*'E.  R.  Hatcher." 

Appellants  contend  that  this  last  instrument  never  became 
effective,  for  that,  as  is  alleged,  it  was  left  with  plaintiff  for 
the  signature  of  F.  J.  Page,  who  refused  to  sign.    This  issue 

was  submitted  to  the  jury ;  but  in  our  opinion, 
1.  GuARAin^:  de-   it  conclusively  appeared  from  the  evidence 

«videiic2*^*''^ '   *^*^  *^®  parties  intended  the  instrument  to 

become  binding  on  delivery,  and  the  matter  of 
conditional  delivery  was  an  afterthought.  The  defendants 
and  one  F.  J.  Page  were  directors  of  the  Iowa  Manufacturing 
Company.  Baker,  in  its  behalf,  applied  to  the  plaintiff  for  a 
loan,  which  the  bank  undertook  to  make  on  condition  that  the 
note  given  by  it  be  guaranteed  by  the  directors  individually. 
To  avoid  the  necessity  of  signing  each  note,  defendants,  with 
Page,  prepared  and  signed  a  form  of  guaranty,  March  27, 
1907,  and  gave  it  to  the  bank;  but  a  day  or  two  later,  tiie 
cashier  advised  Baker  that  the  instrument  was  not  in  the 
form  desired,  and,  when  Baker  called  at  the  bank,  gave  him  a 
form  that  was  satisfactory.   Baker  took  it  away  and  on  March 
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30th  returned  with  it,  signed  by  defendants.  What  then 
occurred  is  best  described  hy  the  parties  the  cashier  and 
Baker.    The  former  testified : 

''He  [Baker]  brought  that  guarantee  in,  dated  on  March 
27th,  1907,  but  I  didn  't  let  him  have  money  on  it.  I  said  that 
this  form  is  not  satisfactory,  that  I  have  a  form  that  you  can 
take  with  you  and  prepare  one  from  it,  and  have  it  signed  and 
bring  it  in  and  I  will  let  you  have  the  money  on  that.  He 
took  that  form  and  in  a  few  days  brought  it  back  with  three 
names  signed  to  it.  That  was  on  March  30th,  1907,  and  at 
that  time  I  let  him  have  $4,000.  Mr.  Baker  brought  it  in  and 
handed  it  to  me  through  the  cashier's  window  and  says,  'Is 
that  satisfactory  t '  And  I  said,  *Yes.'  And  I  says,  *You  just 
have  three  names  on  it,'  and  he  says,  'Yes.'  I  says,  'Well, 
that  is  all  right,'  and  handed  him  the  original  exhibit  'A,'  the 
first  guaranty,  and  he  says,  'You  just  keep  that,'  and  he  tossed 
it  back  through  the  window  and  he  says,  'Just  keep  that; 
keep  them  both.'  " 

Baker  swore  that  Davis  "made  no  objections  to  the  form 
of  the  guarantee  when  I  left  it  with  him.  About  two  or  three 
days  afterwards  he  called  me  on  the  'phone  and  asked  me  to 
come  up  to  the  bank  and  I  went  up  and  he  told  me  he  had 
submitted  that  gua^rantee  to  their  attorney  and  that  the  attor- 
ney preferred  another  form  and  he  asked  me  if  I  would  sign 
that  form.  He  did  not  offer  to  give  me  the  first  form  and  did 
not  object  to  loaning  me  money  on  the  first  one.  The  form 
of  the  second  gui^rantee  I  took  out  of  the  bank  at  that  time. 
I  told  him  I  would  ask  the  men  to  sign  the  form  that  he  pre- 
sented. I  went  back  to  the  officers  and  explained  to  them  and 
we  held  a  directors'  meeting  and  a  form  was  made  up  and 
three  of  us  signed  it.  I  took  the  second  guaranty  to  the  bank. 
I  left  the  second  guaranty  with  Mr.  Davis  because  it  was  the 
form  he  wanted  and  we  wanted  to  accommodate  him  if  we 
could.  We  got  $4,000  March  30th,  when  the  second  guaranty 
was  delivered.  Q.  Now,  when  you  procured  the  signature  of 
Mr.  Hatcher  and  Mr.  Updegraff  upon  the  guaranty  No.  1^ 
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to  which  your  name  is  signed,  what,  if  anything,  did  you  say 
to  them  about  signing  this  second  paper }  A.  We  discussed 
the  form  that  had  been  submitted  by  Mr.  Davis  and  saw  no 
objection  to  it  and  decided  that  we  would  sign  it;  that  to<^ 
place  at  a  meeting  and  we  signed  it  one  at  a  time  until  it  came 
to  Page,  and  he  refused  to  sign  it.  ...  I  took  it  and  asked 
them  to  sign  it  and  the  three  of  us,  Mr.  Updegraff,  Mr.  Hatcher 
and  myself,  signed  it,  but  Mr.  Page  refused  to  sign.  I  took 
it  back  to  Mr.  Davis  as  near  as  I  can  remember  on  March 
30th,  1907.  I  told  him  that  there  was  the  form  he  had  given 
me  and  that  Mr.  Page  had  had  a  change  of  heart  and  said  he 
would  not  sign  it,  but  that  I  hoped  he  would  sign  it  at  a  later 
day,  and  Mr.  Davis  said,  'Well,  I  will  just  attach  it  to  the 
other  paper,'  and  I  left  it  there  in  hopes  that  Mr.  Page  would 
sign  it  at  a  later  date,  but  he  never  did;  I  never  could  per- 
suade him  to  sign  it.  Mr.  Davis  did  not  at  any  time  hand  me 
that  first  guarantee  to  take  away  and  keep  the  second  one, 
and  did  not  return  to  me  the  first  guarantee  or  offer  to  return 
it  ...  Q.  And  as  a  matter  of  fact  you  wanted  Mr.  Davis 
to  keep  the  first  guarantee  so  as  to  hold  Mr.  Page  on  it  and 
divide  the  responsibility,  did  yout  A.  Yes,  sir.  Q.  Well, 
now,  Prank,  you  were  acting  for  Mr.  Updegraff,  your  father- 
in-law,  and  for  Mr.  Hatcher  and  yourself  in  taking  this  paper 
to  the  bank,  this  second  guarantee  t  A.  Tes,  sir.  Q.  And 
after  you  took  the  paper  to  the  bank,  Rufus  Davis  gave  you — 
how  much  was  it,  $4,000,  the  first  time  Y  A.  $4,000  the  first 
time.  Q.  And  you  took  that  money  and  it  was  turned  in  to 
the  Iowa  Manufacturing  Company}  A.  That  is  right. 
Q.  And  Mr.  Hatcher  and  Mr.  Updegraff  and  yourself  knew 
about  the  receipt  of  the  money  1    A.    They  probably  did. ' ' 

This  is  all  the  evidence  bearing  on  the  issue  whether  the 
delivery  of  the  guarantee  to  the  bank  was  conditioned  on 
Page's  signing.  It  was  not  conflicting.  The  guarantee  was 
turned  over  to  the  bank  unconditionally,  in  accordance  with 
the  wishes  of  those  signing  it.    While  Baker  suggested  that 
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Page  might  sign  it  later  on,  neither  intimated  that  the  bank 
should  retain  it  for  that  purpose  or  that  it  should  not  become 
binding  until  then.  Knowing  of  Page 's  refusal  to  sign  and  of 
the  bank's  demand  for  a  guaranty  in  the  form  of  that  signed 
by  defendants,  the  instrument  was  taken  to  the  bank  by  Baker 
with  the  acquiescence  of  the  other  two  signers  and  delivered, 
^'because  it  was  in  the  form  he  (Davis)  wanted  and  we  wanted 
to  accommodate  him  if  we  could," — ^unconditionally. 

II.  The  cashier,  Davis,  was  asked  whether,  in  making 
different  loans  to  the  Iowa  Manufacturing  Company,  he  relied 
on  this  guarantee.    The  objection  that  the  inquiry  called  for 

an  opinion  and  conclusion  of  the  witness  was 
'-S^?^.        overruled,  and  rightly  so.    Whether  he  did  so 

deiic6 :  condu* 

sion :  reliance     rely  was  a  matter  concerning  which  he  alone 

on  guaranty. 

could  give  direct  testimony ;  and  even  though 
his  answer  may  have  been  in  the  nature  of  a  conclusion,  it 
was  proper  to  receive  it  for  what  it  was  worth  when  weighed 
in  connection  with  all  the  facts  and  circumstances  bearing  on 
that  issue.  As  said  in  CUy  Naiional  Bamk  v.  Jordan,  139 
Iowa  499 : 

**  Whenever  motive  or  intent  or  the  reasons  operating  to 
induce  a  given  action  by  a  party  are  material  considerations 
in  determining  rights  involved  in  any  litigation,  it  is  compe- 
tent for  such  party  to  testify  thereto ;  and  the  fact  that  such 
testimony  may  partake  of  the  nature  of  an  opinion  or  a 
conclusion,  or  may  relate  to  some  ultimate  fact  or  facts  upon 
which  the  jury  must  pass  in  reaching  their  verdict,  works  no 
exception  to  the  rule." 

III.  Exception  is  taken  to  the  12th  instruction,  wherein 
the  jury  was  told  that  the  promissory  note  in  suit  was  the 
obligation  of  the  Iowa  Manufacturing  Company.    Appellant 

insists  that  it  is  not  such  obligation,  for  that : 

*'  SSSS5S>n:       (^)  ^^  neime  is   not  to   be  found   in   the 

S2SitS?2'*'''*'    body  of  the  note  instrument  purporting  to 

bind  it;  (b)  the  signature  does  not  appear 
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to  be  attached  by  any  person;  and  (c)  no  promise  on  the  part 
of  said  company  is  recited  therein.  As  contended,  the  proper 
method  of  attaching  the  name  of  a  corporation  is  the  writing  of 
its  name  by  some  officer  authorized  to  do  so.  The  evidence  shows 
that  the  signing  was  so  done,  although  the  word  '"by,"  pre- 
ceding the  name  of  the  president,  was  omitted.  Parol  evidence 
that  the  transaction  was  in  behalf  of  the  Iowa  Manufacturing 
Company,  and  that  A.  Updegraff  was  president  and  signed  its 
name  thereto,  was  introduced  without  objection.  Even  in  the 
absence  of  such  evidence,  the  guaranty  endorsed  on  the  note 
purports  to  be  that  of  the  Iowa  Manufacturing  Company. 
Heffner  v,  Brownetl,  70  Iowa  591 ;  Second  Naiional  Bank  v. 
Martin,  82  Iowa  442.    See  Lacy  v.  Diibiiqiie  Lumber  Co.,  43 

Iowa  510.    Moreover,  the  previous  decisions 

^  rS^affecSn^    of  this   court,  holding  that  parol  evidence 

1^  inwhirt?*^"  showing  that,  as  in  this  case,  the  party  signing 

was  president  of  the  company  and  that  the 
transaction  was  solely  for  its  benefit  and  was  intended  to  bind 
it  alone,  is  inadmissible,  are  not  in  harmony  with  the  views 
of  this  court  as  now  constituted.  On  the  contrary,  we  are 
unanimously  of  opinion  that  the  dissenting  opinion  of  Kinne, 
J.,  in  which  Granger,  J.,  concurred,  in  Mathews  v,  Duhvque 
Mattress  Co.,  87  Iowa  246,  stated  the  better  rule.  As  there 
said: 

''It  may  be  shown,  in  an  action  between  the  original  par- 
ties to  the  instrument,  that  it  was  not  so  intended,  and  that, 
in  fact,  the  real  intention  was  to  bind  the  principal  whose 
name  was  disclosed  in  the  signature  of  his  agent,  or  who  was 
well  known  by  the  payee  to  be  the  real  party  to  be  bound. 
.  .  .  Sometimes  the  doctrine  is  stated  that,  where  words 
may  be  either  descriptive  of  the  person  or  indicative  of  the 
character  in  which  he  contracts  are  affixed  to  the  name  of  the 
eontracting  party,  prima  facie  they  are  descriptive  of  the  per- 
son only ;  but  the  fact  that  they  were  not  so  intended  by  the 
parties,  but  were  understood  as  determining  the  character  in 
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which  the  party  contracted,  may,  as  between  the  original 
parties,  be  shown  by  extrinsic  evidence." 

The  subject  is  so  fully  considered  by.  Judge  Kinne  that  we 
need  only  indicate  our  approval  of  the  views  expressed,  as  wa» 
done  in  Hanna  v.  Wrighty  116  Iowa  275,  and  Western  WhedeA 
Scraper  Co.  v,  Sticklenum,  122  Iowa  396.  The  matter  is  one 
of  practice,  and  there  seems  no  tenable  reason  for  transferring 
the  cause  to  the  equity  side  of  the  calendar,  there  to  ascertain, 
a  fact  subsequently  to  be  made  use  of  in  the  trial  at  law,, 
instead  of  passing  it  with  other  issues  in  the  latter  action.  As 
said  by  Kinne,  J. : 

**By  signing,  as  he  did,  with  *Pt.'  after  his  name,  the 
question  is  at  once  suggested,  did  he  or  did  he  not  sign  this 
note  in  an  official  capacity  1  To  determine  this  fact,  extrinsic 
evidence  may  be  resorted  to.  The  doctrine  announced  in  th^ 
majority  opinion  seems  to  be  based  on  the  prior  holdings  of 
this  court,  and  special  stress  is  given  to  the  fact  that  in  Lee 
V.  Percival,  85  Iowa  639,  the  court  has  furnished  a  means  of 
escape  from  the  effect  of  the  rule,  which  is  purely  technical,, 
by  means  of  reformation  of  the  instrument  in  equity.  No  rear 
son  is  suggested  why  a  party  should  be  driven  to  a  court  of 
equity  except  to  avoid  the  necessity  of  overruling  bad  prece- 
dents.  The  rule  announced  in  the  cases  cited  in  the  majority 
opinion  is,  as  I  believe,  contrary  to  the  trend  of  modem  deci> 
sions,  is  well  calculated  to  effectuate  injustice,  and  is  indefen- 
sible from  any  point  of  view. " 

In  the  case  at  bar,  even  though  the  name  of  the  corpora-^ 
tion  does  not  appear  in  th^  body  of  the  note  or  guaranty,  the 
guaranty  was  signed  by  it  and  in  a  transaction  of  the  com- 
pany. In  reliance  on  its  guaranty  of  the  original  note,  the 
proceeds  of  its  sale  to  the  bank  were  turned  over  to  its  secre- 
tary, and  this  guaranty  is  of  the  payment  of  a  renewal  of  that 
note.  It  is  an  obligation  owed  to  the  bank,  and  we  have  not 
been  able  to  discover  any  reason  for  excusing  defendants  front 
payment  precisely  as  they  agreed.  Other  rulings  are  dis- 
cussed, but  there  is  no  occasion  for  their  review,  even  if  some 
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were  erroneous;  for  plaintiff,  in  any  event,  was  entitled  to 
recover.  Spencer  v.  Taggart,  162  Iowa  564;  Scati  v,  Wilson, 
157  Iowa  31. — Affirmed. 

Evans,  C.  J.,  Gaynob  and  Salinger,  JJ.,  concur. 


Charles  B.  Zalesky,  Appellee,  v.  Fidelity  &  Casualty  Com- 
pany OF  New  York,  Appellant. 

EVIDENCE:    Parol  as  Affeettng  Wxltiiig— Explaiiiliig  Private  Wilt- 

1  ing.  A  private  writing,  as  a  letter,  in  the  nature  of  an  admission, 
may  be  explained  by  parol,  even  though  not  ambiguous. 

APPEAL  ANB  EBBOB:    Harnilftiw  Eiror— Pacts  Shown  by  Ctampe- 

2  tent  and  Incoinpetent  Evidence.  The  reception  of  incompetent 
evidence  of  a  fact  otherwise  fully  established  by  competent  evidence 
is  harmless  error. 

TRIAL:    Special  Intenogatoilea— Interrogatory  Kot  Calling  for  Ultl- 

3  mate  Pact.  A  special  interrogatory,  not  caUing  for  an  ultimate 
fact,  is  properly  refused  submission  to  the  jury. 

PRINCIPLE  APPLIED:  A  bond,  guaranteeing  the  performance 
of  a  building  contract,  provided  that  the  same  should  be  void  if  the 
obligee  gave  the  contractor  an  extension  of  time  without  the  con- 
sent of  the  surety.  The  court  refused  to  submit  this  interrogatory: 
"Do  you  find  that  plaintiff  gave  the  contractor  an  extension  of 
time  beyond  Oct.  20th  for  the  completion  of  the  contract? '^  Held, 
properly  refused,  because  not  enabling  the  jury  to  differentiate 
between  (a)  an  extension  agreed  upon  by  the  ob^gee  and  the  cm- 
tractor,  and  (b)  an  extension  taken  by  the  contractor  and  ac- 
quiesced in  by  obligee  because  helpless  to  do  otherwise. 

APPEAL  AND  EBBOB:     Hannless  Error— Instmctions  Misetatlng 

4  Pleading.  Correctly  stating  the  issues  to  the  jury  renders  harm- 
less immaterial  departures  from  or  even  misstatements  of  the 
pleadings. 

TBIAL:     Beqaested  Instroctions — ^Matters  Otherwise  Covered.    Be- 

5  quested  instructions,  substantially  covered  by  instructions  given 
by  the  court,  are  properly  refused. 

PBINdPAL  AND  SUBETY:    Beleaae  of  Surety— Pailnre  to  Notify 

6  Surety.  The  fact  that  the  obligee  in  a  bond  had  the  belief,  during 
the  progress  of  the  work,  (a)  that  the  contractor  was  not  paying 
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his  bills  with  business  promptness  and  might  not  have  money 
sufficient  to  pay  all  bills,  and  (b)  that  mechanics'  liens  might  be 
filed,  was  not  a  "discovery  of  an  act  or  omission  on  the  part  of  the 
principal  that  might  involve  a  loss"  of  which  the  surety  was 
entitled  to  notice  under  the  terms  of  the  bond. 

PBINOIPAL  AND  SUBETT:    Release  of  Suxety— Bnzden  of  Pioof. 

7    A  surety  on  a  bond  which  guarantees  the  performance  of  a  contract, 

on  conditions  not  specified  as  conditions  precedent,  must  plead  and 

prove  such  noncompliance  with  said  conditions  as  effects  his  release. 

Appeal  from  Linn  District  Court. — W.  N.  Treichleb,  Judge. 

Thursday,  May  11,  1916. 

Action  on  the  bond  resulted  in  judgment  as  prayed.  The 
defendant  appeals. — Affirmed. 

Tanrtellat  &  Donnelly y  ioT  appellant. 

O,  F.  Btiresh,  for  appellee. 

Ladd,  J. — The  plaintiflP  entered  into  a  contract,  July  22, 
1912,  with  J.  H.  Armstrong,  under  the  terms  of  which  the 
latter  undertook  to  construct  a  dwelling  house,  furnishing 
labor  and  material,  for  the  consideration  of  $1,509.70,  to  be 
paid  as  the  work  proceeded.  The  house  was  to  be  finished  on 
or  before  October  30,  1912.  Armstrong  furnished  a  bond  in 
the  sum  of  $1,500  with  the  defendant  as  surety,  conditioned: 

"That  if  the  principal  shall  fully  comply  with  all  the 
terms  of  the  contract,  then  this  obligation  shall  be  void ;  other- 
wise it  shall  remain  in  full  force.  The  obligee,  the  principal, 
and  the  surety  hereby  expressly  agree,  in  modification  of  the 
foregoing  obligation  and  condition,  as  follows:  (1)  Upon  the 
discovery  by  the  obligee,  or  by  the  obligee's  agent  or  employee, 
of  any  act  or  omission  on  the  part  of  the  principal,  .  .  .  that 
shall  or  might  involve  a  loss  hereunder,  the  obligee  shall  give 
immediate  written  notice  thereof  with  the  fullest  information 
obtainable  at  the  time  to  the  surety  at  its  home  office.  .  .  . 
(7)  If  an  extension  of  time  shall  be  given  to  the  principal  by 
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the  obligee,  or  if  the  terms  of  the  contract  shall  be  altered  or 
varied  by  any  agreement  between  the  principal  and  the  obligee, 
this  bond  shall  be  void,  unless  the  consent  of  the  surety  to  such 
extension,  alteration,  or  variation,  shall  be  secured  and  set 
forth  in  an  endorsement  attached  hereto  and  signed  by  the 
president,  a  vice-president,  or  one  of  the  secretaries  of  the 
surety." 

The  plaintiff  paid  at  different  times  $940,  the  last  on  Octo- 
ber 11, 1912.  Armstrong  continued  in  charge  thereafter  until 
the  house  was  completed ;  but  plaintiff  employed  men  to  work 
under  his  direction,  as  permitted  by  the  contract,  to  whom  he 
paid  $253.37,  leaving  a  balance  of  $334.33  owing  on  the  con- 
tract in  his  hands.  A  mechanics'  lien  for  lumber  furnished 
by  Canfield  Lumber  Company,  amounting  to  $210  and  $1  cost 
was  filed,  December  12,  1912,  and  a  mechanics'  lien  for  mate- 
rial and  work  amounting  to  $392.93  and  $1  cost  was  filed  by 
the  Cedar  Rapids  Sash  and  Door  Company,  January  4,  1913. 
The  plaintiff  paid  these  liens,  and  in  this  action  seeks  to 
recover  the  amounts  so  paid,  less  said  balance  mentioned.  The 
surety  company  denied  liability,  for  that:  (1)  Without  the 
consent  of  the  surety  of  the  bond,  the  plaintiff  extended  the 
time  for  completion  of  the  house;  and  (2)  plaintiff  discovered 
an  act  or  omission  of  the  contractor  which  might  involve  a  loss 
on  the  contract,  and  failed  to  notify  the  surety  on  the  bond 
thereof,  as  required  under  the  terms  of  said  bond. 

I.  On  November  18,  1912,  the  surety  addressed  a  letter 
to  plaintiff,  inquiring  whether  the  contract  had  been  completed 
in  a  satisfactory  manner,  and  asking  that,  if  not,  it  be  advised 

of  the  percentage  of  the  work  unfinished*    The 
**  roPasaSecSn^    plaintiff  answcrcd,  two  days  later : 
5ain?ng private  "Contract    time    expired    Oct.    30,    ex- 

tended  same  Nov.  30.    About  88  per  cent  of 
work  now  completed." 

As  a  witness,  plaintiff  was  asked  what  he  meant  by  the 
first  part  of  the  answer,  and,  over  objection  that  the  language 
was  plain  and  unambiguous,  answered : 
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"We  thought  when  we  wrote  that  letter  that  Mr.  Ann- 
strong  wouldn  't  finish  the  house,  so  we  naturally  extended  the 
contract  in  that  letter.  I  don't  know  of  any  extension  of 
time." 

The  liberty  of  explaining  a  private  writing  as  a  letter  in 
the  nature  of  an  admission  does  not  depend  on  whether  it  was 
plain  and  unambiguous  or  not.  That  may  be  the  occasion  for 
such  explanation  when  stated.    The  ruling  is  approved. 

II.  An  attorney  testified  as  a  witness  that  his  firm  had 
been  employed  by  the  Cedar  Rapids  Sash  and  Door  Company 
to  foreclose  its  mechanics'  lien,  and,  among  other  things,  that 

**some  of  the  notices  were  served  by  the  sheriff 
^'  iS?hi;™us?'  ajnd  partly  by  publication."    The  defendant 
shown  by^oom-    movcd  to  Strike  this  part  of  the  answer  as  not 
com^tent  evi-    the  bcst  evidence,  and  a  statement  of  the  wit- 
ness that  money  had  been  paid,  because  it 
subsequently  appeared  that  this  was  hearsay.    The  motion 
might  well  have  been  sustained;  but  the  ruling  was  without 
prejudice,  for  other  testimony  established  conclusively  pay- 
ment of  the  account  before  it  proceeded  to  suit. 

III.  The  court  refused  to  submit  this  special  interroga- 
tory: **Do  you  find  that  plaintiff  gave  the  contractor,  J.  H. 
Armstrong,  any  extension  of  time  beyond  October  20,  1912, 

for  the  completion  of  his  contract  t ' '    The  rul- 

^'  '^bmogl^rieai  iug  T^^7  bc  sustained  on  the  gp^ounds  that  the 

not  caulnsr  for     inquiry  is  indefinite  and  does  not  call  for  an 

ultimate  fact.  The  interrogatory  was  open  to 
misconstruction  by  the  jury,  in  that  an  extension  might  have 
been  given  either  by  acquiescing  in  Armstrong's  taking  it  on 
his  own  motion  or  by  agreement ;  and  therefore  the  issue  as  to 
whether  an  extension  was  agp^ed  upon  in  violation  of  a  con- 
dition in  the  bond,  or  taken  by  Armstrong,  and  plaintiff  by 
force  of  circumstances  acquiesced  therein,  would  not  be  deter- 
mined by  an  answer  to  the  interrogatory.  The  fact  called  for, 
then,  was  not  ultimate,  and  the  court  rightly  refused  to  sub- 
mit the  inquiry  to  the  jury. 
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lY.  The  conrt,  in  stating  the  issues,  said  that  defendant 
claimed  that,  nnder  the  bond,  ''any  extension  of  time  given 
the  oontraetor,  Armstrong,  by  plaintiff  renders  the  bond  void 

and  defendant  avers  that  the  plaintiff  ex- 


^  BM^harmie^   tended  the  time  of  the  completion  of  the  con- 
Sonsmiastat^    tract  for  30  days,  thereby  making  the  bond 

void/'  This  is  said  to  be  erroneous,  in  that 
the  preeise  period  of  the  extension  was  not  alleged  in  the 
answer.  But  the  issue  was  correctly  stated,  the  mistake  being 
in  stating  the  fact  as  claimed.  Moreover,  the  only  evidence 
tending  to  establish  a  voluntary  extension  of  the  time  for  per- 
formance also  tended  to  show  that  it  was  for  30  days.  Mani- 
festly, there  was  no  prejudice. 

V.  Exception  is  taken  to  the  refusal  of  the  court  to  give 
Instructions  1  and  2  requested,  saying,  in  substance,  that,  if 
plaintiff  extended  the  time  for  the  completion  of  the  building, 

the  verdict  must  be  for  the  defendant,  and  it 
*"  2iMtrurt?oia8"  ^  iiisisted  that  the  jury  was  not  advised  that 
SSSoovereS.'^"     this  would  be  the  consequence  of  such  exten- 
sion.   That  issue  was  included  in  reciting  the 
issues  in  the  first  paragp^aph  of  the  charge,  and  in  the  third 
instruction,  the  jury  was  told  that : 

''The  burden  of  proof  is  on  the  defendant  to  establish  by 
a  preponderance  of  the  evidence  that  the  plaintiff  granted  an 
extension  of  time  under  his  contract  with  Armstrong,  the  con- 
tractor. Mere  forbearing  to  proceed  against  Armstrong  be- 
cause he  had  not  completed  the  building  at  the  time  specified 
in  the  contract  would  not  in  itself  amount  to  such  an  exten- 
aon  of  time  as  is  contemplated  in  the  bond  or  contract  sued 
on,  and  the  burden  is  on  the  defendant  to  establish  its  claim 
as  to  release  by  reason  of  plaintiff's  alleged  failure  to  comply 
'with  the  terms  of  said  bond  or  contract." 

This,  in  connection  with  the  statement  of  the  issues,  suf- 
ficiently advised  the  jury  of  the  consequence  of  a  finding  that 
the  contract  had  been  extended. 

VI.  The  issue  as  to  whether  the  plaintiff  discovered  any 
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act  or  omission  on  the  part  of  the  contractor  that  would  or 
might  involve  a  loss  under  the  bond,  and  failed  to  give  the 

surety  immediate  written  notice  thereof,  was 
^'  suRKrT^'^iwSe  not  submitted  to  the  jury.    No  notice  was  in 

of  surety :  fail-     «     .      •  j  xi.  i  x  •  ^ 

ure  to  notify       fact  given,  and  the  only  controversy  is  as  to 

whether  there  was  evidence  of  any  such  dis- 
covery. That  plaintiff  may  have  concluded  that  mechanics* 
liens  would  be  likely  to  be  filed,  or  that  he  might  not  have 
money  to  pay  all  claims,  was  merely  a  condition  of  his  own 
mind,  and  no  evidence  of  what  the  contractor  had  done  or 
omitted.  Plaintiff  testified  that,  about  September  18th,  he 
discovered  that  Armstrong  was  not  paying  his  bills.  What 
the  bills  were  which  he  was  not  paying  does  not  appear.  The 
contract  did  not  fix  the  time  at  which  materials  or  labor 
should  be  paid  by  him,  save  in  providing  that : 

''If  at  any  time  there  shall  be  evidence  of  any  lien  or 
claim  for  which,  if  established,  the  owner  of  the  said  premises 
might  become  liable,  and  which  is  chargeable  to  the  contractor^ 
the  owner  shall  have  the  right  to  retain  out  of  any  payment 
then  due  or  thereafter  to  become  due  an  amount  sufScient  to 
completely  indemnify  him  against  such  lien  or  claim.  Should 
there  prove  to  be  any  such  claim  after  all  payments  are  made, 
the  contractor  shall  refund  to  the  owner  all  moneys  that  the 
latter  may  be  compelled  to  pay  in  discharging  any  lien  on  said 
premises  made  obligatory  in  consequence  of  the  contractor's 
default." 

The  failure  to  pay  bills  at  that  time,  then,  was  not  in 
violation  of  his  contract.  For  all  that  appears,  no  bills  were 
then  due.  All  that  can  be  inferred  is  that  he  was  not  paying 
his  bills  as  plaintiff  thought  he  ought  to.  There  was  no  show- 
ing that  the  money  paid  by  plaintiff  had  not  been  applied  on 
material  and  labor  in  the  construction  of  the  house,  and  we 
are  of  opinion  that  the  evidence  of  any  omission  on  his  part 
was  too  indefinite  to  have  warranted  a  jury  in  finding  that  it 
might  involve  loss  under  the  bond.  There  was,  then,  no  error 
in  not  submitting  the  issue  to  the  jury. 
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VII.    The  court  instructed  that  the  burden  of  proof  was 
upon  the  defendant,  in  order  to  release  the  surety,  to  show 
that  the  time  of  performance  had  been  extended.    The  defend- 
ant, in  pleading  and  in  the  introduction  of 
^'  f^^SS^^f^^    evidence,  had  so  assumed,  and  for  this  reason 

SUBKTT :  release  '  ' 

den'S^PHMrf?'^"    ^^  ^^*  ^  *  situation  to  complain.    The  court 

was  right  in  so  doing.  The  condition  of  the 
bond  was  that  the  contractor  would  perform  his  contract.  This 
was  an  absolpte  promise,  avoidable  only  on  certain  contin- 
gencies not  specified  as  conditions  precedent,  but  relieving  the 
surety  of  liability  on  his  obligation,  and,  to  be  available,  must 
have  been  pleaded  and  proven  by  the  surety.  There  was  no 
error  in  overruling  the  motion  to  direct  a  verdict,  and  the 
judgment  is — Affirmed, 


Evans,  C.  J.,  Gatnor  and  Salinger,  JJ.,  concur. 


WnjjAM  H.  Gaevey,  Appellee,  v.  Boody-Holland  &  New, 

Appellant. 

MASTER  AND  SERVANT:  Place  of  Work— Servant's  Aflsomptlan 
1  of  Safety— Negligence.  A  servant  may  aamime  to  be  reasonably 
safe  a  plaee  of  work  erected  or  prepared  under  the  sole  super- 
vision of  the  master,  and  without  participation  by  the  servant. 
And  if  the  place  is  not  reasonably  safe,  and  the  master,  as  an  ordi- 
narily prudent  perscm,  ought  to  have  so  known,  then  he  is  negligent 
in  requiring  the  servant  to  make  use  of  such  place.  So  held  in 
the  erection  and  use  of  a  scaffold. 

PBINCIPLiE  APPLIED:  To  paint  a  21-foot  store  ceiling,  the 
master,  imder  the  sole  supervision  of  its  manager,  fastened  brackets 
to  an  interior  pillar,  and  thereon  was  laid  one  end  of  a  2x12x24- 
foot  plank,  the  other  end  resting  on  the  top  of  a  show  window  19 
feet  to  the  south.  The  ends  of  the  plank,  therefore,  extended  some- 
what beyond  the  end  supports.  The  plank  sagged.  For  a  middle 
support,  one  end  of  a  2x4x15  was  set  upon  the  floor,  with  the  upper 
end  under  the  middle  of  the  plank.  Neither  end  of  the  plank  was 
nailed,  it  being  moved  along  as  the  work  progressed.  Short,  2-inch 
material  was  nailed  to  the  under  aide  of  the  plank  and  around  the 

VoL.176lA.--18 
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end  of  the  2x4  support,  thus  forming  a  pocket  in  which  the  end 
rested;  but  otherwise  the  end  of  the  support  was  not  fastened.  The 
jury  might  have  found  that  the  support  was  not  toe-nailed  to  the 
floor.  A  workman,  weighing  160  pounds,  stood  nearer  to  the  bracket 
than  to  the  end  of  the  2x4  support.  Plaintiff  stood  half  way  between 
the  end  of  the  2x4  support  and  the  show  window.  This  2x4  sup- 
port was  three  quarters  of  <m  imoh  too  long,  thereby  pivoting  the 
plank  in  the  middle— causing  it  to  "bow  up."  When  plaintiff 
reached  up  with  his  brush,  the  south  end  of  the  plank  swung  to 
the  west,  and  plaintiff  fell  and  waa  injured.  Held,  record  sufficient 
to  carry  the  question  of  the  master's  negligence  to  the  jury. 

TRIAL:    Instnictloiis— Fonn,  BequlaltM  and  Sofflcieiicy— ABSiimption 
2    of  Fact.    Instructions  reviewed,  and  held  not  to  aaeume  that  the 
scaffold  in  question  was  defectively  constructed. 

TRIAL:       Instnictloiifl — ^Applicability     to     Evidence — ^ITnsapported 
3,5  Theory.     A  theory  unsupported  by  any  evidence  should  not  be 
presented  to  the  jury. 

APPEAL  AND  EBEOB:  Hamilees  Exroi— Instnictioiia — Submiaslon 
4  of  Matters  Not  In  Issae.  The  submission  of  matters  not  in  issue 
is  .not  necessarily  prejudicial  error.  So  held  in  the  submission  of 
the  issue  of  negligence  in  both  the  ''construction"  and  ''mainte- 
nance" of  a  scaffold,  the  former  only  being  in  issue,  but  the  evi- 
dence on  construction  and  maintenance  being  identical. 

TRIAL:       InstmctlonB— Applicability     to     Evidence— Ummpported 
3,5  Theory.  ' 

TRIAL:     Instmctiona — Ckmstmctlon  as  a  Whole— Proximate  Cause. 

6  Even  though  in  a  particular  instructicm  it  would  have  been  emi- 
nently proper  for  the  court  to  have  given  the  ordinary  rules  bear- 
ing on  proximate  cause,  yet  the  charge  is  sufficient  if,  in  other 
portions  thereof,  the  subject  of  proximate  cause  is  fully  covered. 

DAMAGES:    Fatnre  Pain  and  Suffering— Evidence — ^Life  Tables.  Any 

7  fair  evidence  showing  the  continuance  or  permanency  of  injuries 
justifies  the  submission  of  the  issue  and  the  receipt  of  life  tables 
as  bearing  thereon. 

EVIDENCE:     Opinion  Evidence— Relative  Credibility  of  Conflicting 

8  Experts.  It  is  not  for  the  court  to  pass  upon  the  relative  credi- 
bility of  conflicting  experts  apparently  having  the  same  means  of 
information. 

APPEAL  AND  ERROR:    Review— Questions  of  Fact — "Most  Favor- 

9  able  View"  Rule.  On  the  question  of  sustaining  the  amount  of 
the  verdict  returned,  the  appellate  court  will  treat  as  true  the 
evidence  most  favorable  to  appellee. 
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Appeal  from  Polk  District  Court, — Hugh  Bbennan,  Judge. 

Saturday,  Januaby  22,  1916. 
Rehearing  Denied  Friday,  May  12,  1916. 

Action  for  damages  resulting  in  judgment  against  defend- 
ant, from  which  it  appeals. — Affirmed, 

Miller  &  WaUingford  and  Oliver  H.  Miller,  for  appellant. 
Thos.  A.  Cheshire,  for  appellee. 

Ladd,  J. — The  defendant  is  a  corporation,  and  its  busi- 
ness, among  other  things,  that  of  painting  and  decorating 
ceilings.    It  was  employed  to  paint  the  ceiling  of  the  first  floor 

of  the  building  occupied  by  Tounker  Bros. 
1.  MAOTBRAND        Thls  was  undertaken  under  direct  supervision 

8BRVANT :  place 

ofwork:8er-      ^f  jts  president  and  manager.    As  the  ceiling 

neS&ence  ^^  *     ^^  ^^sK  »  scaffold  on  which  the  employes 

might  stand  while  painting  was  necessary.  A 
bracket  about  each  pillar  was  made,  with  support  extending 
to  the  floor,  and  timbers  four  inches  square  were  then  laid  on 
these  brackets.  One  end  of  a  plank  2  inches  thick  by  12  inches 
wide  by  24  feet  long  was  placed  on  this  timber,  and  the  other 
end  rested  on  the  roof  of  the  display  windows  at  the  south  of 
the  room.  A  2  inch  by  4  inch  upright  about  15  feet  long  was 
placed  with  one  end  in  the  middle  of  the  plank  and  the  other 
resting  on  the  floor.  At  the  upper  end,  four  pieces  of  board 
or  plank  were  nailed  to  the  plank  and  about  the  end  of  the 
2x4  upright,  extending  down  about  two  inches.  From  the  pil- 
lars and  the  roof  of  the  show  window,  the  distance  was  18  or 
19  feet,  so  that  the  ends  of  the  plank  extended  over  a  little, 
and  -the  tendency  of  the  plank  was  to  sag.  It  was  about  6  or 
7  feet  below  the  ceiling.  The  painters  stood  on  this  plank 
and,  after  painting  a  strip  of  ceiling  4  feet  wide,  moved  the 
plank  over  and  painted  another  space.  The*  plank  was  not 
nailed  to  the  upright,  and  the  evidence  is  in  conflict  as  to 
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whether  the  upright  was  toe-nailed  to  the  floor.  One  Logan 
began  painting  from  this  scaffolding  in  the  evening  of  Feb- 
ruary 10,  1913,  and  shortly  thereafter,  plaintiff,  Qarvey,  was 
directed  by  the  manager  to  do  likewise.  He  began  by  paint- 
ing the  ceiling  over  the  display  window,  but  was  ordered  to 
omit  that  until  later  and  to  paint  out  farther.  Logan  worked 
between  the  upright  and  the  pillars,  and  plaintiff,  over  towards 
window  roof.  At  the  time  in  question,  Logan,  who  weighed 
about  160  pounds,  stood  2  or  3  feet  from  the  timber  support- 
ing the  plank  and  7  or  8  feet  from  the  end  of  the  upright,  and 
plaintiff,  about  halfway  between  the  end  of  the  upright  2x4 
and  the  roof  of  the  display  windows,  or  about  4V^  feet  from 
each,  when  the  latter  lost  his  balance  and  fell  to  the  floor, 
suffering  injuries  of  which  he  complains.  The  petition  alleged 
that  this  was  in  consequence  of  defendant's  negligence,  as 
follows: 

**  1.  The  defendant  did  not  exercise  ordinary  care  to  fur- 
nish the  plaintiff  with  a  reasonably  safe  place  in  which  to  do 
his  work,  in  that  its  president  and  general  manager  ordered 
the  plaintiff  to  work  upon  the  scaffold,  knowing  it  to  be  dan- 
gerous and  defectively  constructed. 

*'2.  That  the  scaffold,  which  was  erected  under  the  per- 
sonal direction  of  the  president  and  general  manager  of  the 
defendant  company,  was  an  unsafe  place  for  plaintiff  to  work, 
and  was  negligently  constructed,  in  that  the  support  for  the 
board  on  which  the  plaintiff  was  required  to  stand  was  not 
made  secure,  in  that  it  became  displaced  when  the  board  was 
slightly  bowed  up  in  the  middle. 

''3.  The  defendant  was  negligent  in  that  it  did  not  cause 
the  board  on  which  the  plaintiff  was  standing  to  be  securely 
nailed  to  the  upright  2x4,  so  that  the  2x4  upright  would  not 
fall,  or  become  displaced. 

''4.  That  it  placed  the  support  under  the  scaffold  at  such 
a  length  that  it  caused  the  scaffold  to  bow  up  in  the  center 
and  to  be  pivoted  on  the  top  of  said  support,  the  ends  thereof 
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being  lower  than  the  center,  which  caused  the  scaffold  to 
become  unsteady  and  dangeroua  to  the  plaintiff,  who  was 
required  to  work  thereon." 

Fifty-five  errors  are  assigned,  but  as  these  are  condensed 
into  seven  brief  points,  no  harm  has  been  done. 

I.  It  is  first  contended  that  the  evidence  was  not  suffi- 
cient to  carry  any  of  the  several  grounds  of  negligence  to  the 
jury  and  that  these,  in  any  event,  are  contradictory.  The  lat- 
ter point  is  not  well  taken,  as  a  comparison  of  the  several 
grounds  of  negligence  will  readily  demonstrate.  Nor  do  we 
find  the  evidence  insufficient  to  carry  the  several  issues  to  the 
jury.  The  plank  was  not  fastened  at  the  ends  nor  to  the 
upright  2x4  except  by  the  bracket  about  it,  and  whether  the 
upright  was  toe-nailed  to  the  floor  or  fell  to  the  floor  when 
plaintiff  did  was  in  dispute.  The  evidence  was  such  that  the 
jury  might  hav^  found  either  way.     The  plaintiff  testified : 

''Just  before  I  fell  I  straightened  up  with  a  brush  full  of 
paint  as  the  scaffold  became  unsteady  and  caused  me  to  fall  to 

the  floor The  plank  became  unsteady  as  though  it  was 

teetering,  and  just  as  I  was  about  to  start  to  paint  on  the 
ceiling  it  overbalanced,  and  my  hands  were  up  because  they 
could  not  be  down  if  I  was  working,  and  I  was  not  expecting 
it  to  be  overbalanced  and  I  fell.'' 

He  also  testified  that  defendant's  manager  had  one  of  his 
employes  saw  three  fourths  of  an  inch  from  the  upright  after 
it  fell.  One  Killebrew,  who  was  watching  for  Younker  Bros., 
was  sitting  within  30  feet  of  plaintiff  when  he  fell,  and  thus 
describes  the  occurrence : 

''This  2x4,  as  I  saw  it,  looked  as  though  it  swung  around, 
and  the  south  end  of  the  plank  swung  around  west  about  four 
feet.  Mr.  Garvey  had  his  hand  up  painting  the  ceiling  when 
it  swung  and  he  dropped  over  that  way." 

On  cross-examination: 

"It  looked  to  me  as  though  this  thing  pivoted  on  the 
center  piece  and  swung  around. ' ' 
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Pflanz,  a  watchman  for  Younker  Bros.,  testified: 

''I  think  the  support  under  the  board  or  platform  was 
laying  down  on  the  floor  or  laying  down  partially  in  some 
way.  .  .  ..  Soon  after  this  man  fell,  a  small  portion  of  the 
support  that  was  under  that  board  was  sawed  off,  and  it  was 
put  back  again." 

Bowman  was  painting  the  ceiling  above  the  aisle  to  the 
north  of  plaintiff,  and  saw  him  as  he  fell. 

''He  was  standing  on  the  platform  or  plank  facing  the 
south  and  I  was  standing  facing  the  south  on  the  north  end 
where  I  could  look  right  across  and  see.  I  saw  the  board  slip 
to  the  west  just  before  he  fell,  and  Qarvey  fell.  He  was  in 
the  act  of  putting  some  paint  on  the  ceiling  and  fell  to  the 
southeast  on  the  floor.  I  came  down  off  my  stage  at  that  time. 
The  upright  piece  under  the  plank  on  which  Qarvey  stood 
before  he  fell,  fell  to  the  floor." 

It  is  unnecessary  to  refer  to  the  evidence  adduced  on  the 
other  side,  if  this  is  enough  to  merely  raise  conflict  in  the  evi- 
dence. From  this  testimony  the  jury  might  have  found  that 
standing  as  the  employes  did  might  have  caused  the  plank  to 
sag  on  each  side  of  the  upright  2x4,  and  therefore  pivot  on  its 
end.  If  so,  it  necessarily  bowed  up  in  the  middle  and,  if  not 
securely  fastened,  would  be  likely  to  move  either  to  the  east 
or  west;  and  as  Logan's  weight  near  the  north  end  of  the 
plank  kept  it  in  place,  the  south  end  was  the  one  witnesses 
say  moved.  Had  the  plank  been  securely  nailed  to  the  upright 
and  it  toe-nailed  to  the  floor,  this  would  certainly  have  had  a 
tendency  to  steady  both,  and  might  have  been  found  by  the 
jury  to  have  been  essential  to  the  safety  of  the  scaffolding. 
In  such  event,  the  motion  of  the  plank  could  have  been  slight 
only,  and  not  probably  sufficient  to  render  the  place  to  work 
dangerous.  The  scaffolding  was  erected  under  the  direct 
supervision  of  defendant's  manager,  without  participation 
therein  by  plaintiff,  and  he  had  a  right  to  assume  that  it  was 
reasonably  safe  from  which  to  do  the  work  assigned  him.    If 
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it  was  not  a  reasonably  safe  place  to  work,  and,  as  seen,  the 
jniy  mi^t  so  have  found,  and  the  manager  so  knew,  or  as  an 
ordinarily  pmdent  man  should  have  known,  the  defendant 
was  negligent  in  requiring  him  to  make  use  of  such  scaffolding 
in  painting.  As  everytiiing  was  done  under  the  supervision 
of  the  manager,  whether  he  knew  or  should  have  known  was 
for  the  jury.  Some  of  the  evidence  tended  to  show  that  he 
and  another  debated  whether  to  shorten  the  upright,  and  there 
was  other  evidence  that,  after  plaintiff's  fall,  it  was  shortened. 
A  test  was  made  by  one  man  walking  over  the  plank  when  up, 
but  not  with  one  on  each  side  of  the  end  of  the  upright.  In 
view  of  the  height  of  the  scaffold  and  its  nature,  and  the  dr- 
cumstanee  that  it  was  constructed  under  the  supervision  of 
the  manager,  we  are  inclined  to  agree  with  the  trial  court  that 
whether  defective,  and  whether  said  manager  knew  or  should 
have  known  it  was  defective,  was  for  the  jury  to  say.  The  evi- 
dence was  sufScient  to  carry  the  several  issues  to  the  jury. 
II.  The  ninth  instruction  is  criticised.  It  reads : 
''IX.  No  complaint  is  made  by  the  plaintiff  as  to  the 
width  of  the  plank  upon  which  he  was  ordered  and  directed 
to  work,  the  complaint  being  confined,  as  heretofore  instructed^ 

to  the  manner  in  which  the  scaffold  was  con- 
2.  TBiAx.:  inatruc-  structed,  and  which  he  complains  caused  the 

tlon* :  form,  re-  '  '^ , 

sufficiency  ?ka-   i^J^^^T-    ^^  y^^  ^^  ^^om  the  evidence  that 
sraaptionof        the  plaintiff's  injury  and  fall  from  the  scaf- 
fold was  not  caused  by  the  defective  construc- 
tion thereof,  then  plaintiff  cannot  recover  in  this  case,  he 
having  assumed  the  ordinary  risks  incident  to  the  business  in 
which  he  was  engaged  to  work." 

This  is  said  to  assume  that  the  scaffold  was  defective. 
Nothing  therein  is  subject  to  such  a  construction.  Again,  it 
is  said,  and  rightly  so,  that  the  jury  were  not  told  therein 
what  ''ordinary  risks  incident  to  the  business"  were.  How 
this  rendered  the  instruction  erroneous  was  not  explained. 
It  may  as  well  be  said  here,  however,  that  a  defective  scaffold 
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furnished  by  the  employer  (not  constructed  by  the  employe 
injured)  is  not  one  of  these,  as  the  instruction  plainly 
indicated. 

It  is  said  that  the  court  should  have  told  the  jury  that 
one  of  these  risks  was  the  negligence  of  a  fellow  servant,  and 
that,  if  plaintiff's  fall  was  caused  by  some  motion  of  the  plank 

resulting  from  some  negligent  action  of  him- 

^'  Son^  appi^^"   self  or  one  of  the^  fellow  servants,  the  def end- 

dence:^un!sup-     ant  would  uot  bc  liable.    But  whether  due  to 

negligence  of  plaintiff  was  submitted  to  the 
jury,  and  there  was  no  evidence  of  negligence  on  the  part  of 
Logan  or  other  employe  complained  of.  Moreover,  in  the 
above  and  other  instructions,  the  jury  was  told  that,  unless 
the  scaffold  was  defective  in  construction,  there  could  be  no 
recovery,  and  that,  to  warrant  a  recovery  in  any  event,  the 
fall  must  be  found  the  proximate  result  of  the  negligence 
alleged.  There  was  no  occasion  to  caution  the  jury  that 
plaintiff  was  charged  with  knowledge  of  the  nature  of,  or 
that  he  was  held  to  have  assumed  the  ordinary  risks  incident 
to,  the  business ;  for,  as  seen,  the  instructions  were  so  drawn 
as  to  exclude  deciding  otherwise  as  to  the  latter,  and  nothing 
in  the  case  called  for  the  former. 

III.  The  7th  instruction  is  criticised  in  several  par- 
ticulars : 

*'VII.  It  was  the  duty  of  the  defendant  company  to  pro- 
vide the  plaintiff  a  reasonably  safe  place  to  perform  the  work 
and  services  which  he  was  required  to  perform  in  the  employ- 
ment in  which  he  was  engaged  and  directed  to  work  In  order 
to  accomplish  and  meet  this  obligation  and  duty,  defendant 
was  required  to  use  and  exercise  reasonable  care  and  diligence 
in  constructing  the  scaffold  upon  which  the  plaintiff  was 
ordered  to  work,  in  a  reasonably  safe  condition  for.  the  use  of 
such  employes,  and  to  keep  the  same  free  from  danger  which, 
by  the  exercise  of  ordinary  care  and  prudence  on  its  part 
could  be  avoided,  eliminated  or  removed.  If  you  find  by  a 
preponderance  of  the  evidence  that  the  defendant  failed  to 
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perform  this  duty,  then  you  will  be  justified  in  finding  that 
the  defendant  was  guilty  of  negligence,  and  your  verdict  in 
that  case  will  be  for  the  plaintiff,  unless  you  find  that  the 
plaintiff  himself  was  guilty  of  negligence  contributing  to  his 
injury.  But,  on  the  other  hand,  if  you  find  from  the  evidence 
that  the  defendant  did  all  that  a  reasonably  prudent  and  care- 
ful person  would  do  under  the  circumstances  and  conditions 
in  constructing  said  scaffold,  to  guard  and  protect  the  safety 
of  the  plaintiff  in  the  performance  of  the  work  which  he  was 
directed  to  do,  then  the  defendant  would  not  be  negligent  in 
this  particular  and  in  that  case  your  verdict  will  be  for  the 
defendant.*' 

The  first  objection  to  this  is  that  it  submitted  to  the  jury 
whether  defendant  had  maintained  the  scaffold  in  a  reasonably 
safe  condition,  and,  although  that  issue  was  not  presented, 

allowed  the  jury  to  find  defendant  negligent 
4.  appkalandb-   on  failure  to  do  so.    The  instruction  is  inac- 

BOB :  harznlefls 

«rror:in8truc-    curatc  in  this  rcspcct,  but  the  scaffold  was 

tiona :  submls-  ^       ^ 

noUn'iiSue!*'*    maintained  precisely  as  constructed  and,  if 

unsafely  constructed,  it  was  unsafely  main- 
tained, and  vice  versa.  The  jury,  then,  in  order  to  have 
found  it  was  maintained  in  an  unsafe  condition,  must  have 
concluded  that  it  was  not  of  reasonably  safe  construction,  and 
there  was  no  prejudice. 

It  is  next  objected  that  the  jury  was  told  that,  if  defend- 
ant failed  in  the  duties  mentioned,  plaintiff  might  recover, 
unless  his  neglect  contributed  to  his  injuries,  without  any  sav- 
ing clause  shielding  defendant  in  event  of  the 
'  donsi^appiica-'   negligence  of  a  fellow  servant.    A  sufficient 
dence.'unsup-     answer  is  (1)  that  there  was  not  the  slightest 

evidence  of  neglect  of  a  fellow  servant  and 
(2)  that  the  jury  was  elsewhere  repeatedly  instructed  that 
the  injury  must  be  found  to  have  been  in  consequence  of  the 
negligent  construction  of  the  scaffold. 

Again,  it  is  said  that  recovery  is  authorized  by  this 
instruction  without  finding  the  fall  or  injury  to  have  been 
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the  proximate  result  of  defective  construction  of  the  scaffold. 

This  exaction  might  well  have  been  included 
*'  SSiS^clSSS?-   ^  *®  instruction;  but  the  jury  was  told  in 
proxhJiSte^''**'  the  1st  instruction  that  such  a  finding  was 
^"*^  essential  to  recovery  and  without  it  a  verdict 

should  be  returned  for  defendant,  and  the  same  in  the  3d  and 
6th  instructions,  the  jury,  besides,  being  cautioned  in  the  9th 
instruction  that,  if  the  fall  and  injury  were  not  caused  by  the 
defective  construction  of  the  scaffold,  there  should  be  no 
recovery.  The  instructions  are  to  be  read  and  construed 
together  and  applied  to  the  evidence  as  a  whole,  as  advised 
by  the  court,  and  when  this  is  done,  there  is  no  room  to  say 
that  they  did  not  exact  a  finding  that  the  fall  was  the  proxi- 
mate result  of  the  defective  scaffold,  in  order  to  warrant  a 
verdict  for  plaintiff. 

IV.  Exception  is  taken  to  the  10th  instruction  because 
it  allowed  the  jury  to  take  into  account  future  suffering  and 
loss  in  earning  capacity  if  it  were  found  that  plaintiff  would 

suffer  in  the  future  or  be  impaired  in  earning 

^'  uirf  pSn  and*     Capacity.    The  evidence  of  both  plaintiff  and 

denoe:%'/^  "    his  mother  was  to  the  effect  that  his  ankle  had 

not  been  previously  injured,  and  Dr.  Schooler, 
a  surgeon  of  long  experience,  was  of  opinion  that  the  injury 
was  permanent  and  that  he  would  always  be  lame  and  suffer 
pain.  Even  though  there  was  evidence  to  the  contrary,  this 
warranted  the  instruction  and  the  receipt  of  the  life  tables  in 
evidence. 

It   is   argued,   however,   that,   bb   the   other   physician 
attended  plaintiff,  his  testimony  is  the  more  credible.    Pos- 
sibly that  rule  might  obtain  as  to  a  physical  fact,  had  School- 
er's testimony  been   based   on  hypothetical 
8.  BnDBNci:  questions   only, — ^a    point   not   necessary   to 

credibiiit**©^*    ^^^^d®-    ^^^  Schoolcr  waa  shown  skiagraphs 
SS?ui^^"'**'     showing   the    exact   condition   of   plaintiff's 

ankle  and  made  a  personal  examination  of  it. 
In  other  words,  he  had  as  much  opportunity  for  information 
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as  the  other  physician,  and  it  was  for  the  jury  to  say  whose 
opinion  it  would  accept.  The  fault  found  with  Instructions 
1, 2  and  8,  is  hypercritical  and  requires  no  consideration.  The 
contention  that  the  evidence  is  insufScient  to  sustain  the  ver- 
dict has  been  disposed  of. 

Instructions  requested,  in  so  far  as  correct,  are  included 
in  those  given.  It  is  contended  that  the  judgment  is  excessive. 
If  the  evidence  most  favorable  to  plaintiff  be  taken  as  true,  as 

it  must  be,  we  are  not  at  liberty  to  so  find. 

*•  AK»«Ai.  AND  BB-  Appellcc  has  insisted  at  every  point  that  the 

?adf:^"mo8t        causc  ought  to  be  considered  because  of  dis- 

favorabie  view"  regard  in  the  preparation  of  briefs.    Owing  to 

the  importance  of  the  case,  we  have  passed  on 
the  points  raised ;  but  we  suggest  that  the  rules  adopted  for 
the  preparation  of  briefs  are  the  product  of  long  experience, 
and  counsel  will  serve  their  clients  best,  as  they  certainly  will 
the  court,  by  following  them,  to  the  end  that  points  made  may 
be  clearly  and  separately  stated  and  fully  understood. — 
AHfirmed. 

Evans,  C.  J.,  Gaynos  and  Salinger,  JJ.,  concur. 


G.  H.  Monboe^  Appellant,  v.  W.  K.  Pearson  et  al..  Appellees. 

MUmoiPAL  C0BP0RATI0N8:     Temporary  Sidewalks — ^Anthorlsa^ 

1  tiOQ — Sntflclency.  Temporary  sidewaUcs  may  be  legaHy  ordered 
by  resolution  of  the  city  council,  or  by  its  equivalent,  a  duly 
adopted  motion  entered  of  record.  (See  Sec.  777,  Code  Supp.,  1913.) 

MUmoiPAL  COBPOBATIONS:     Temporary  Sidewnlkn    Establiah- 

2  ing  Qrade — ^Discretion  of  CovinciL  Temporary  sidewalks  may  be 
legally  ordered  without  the  establishment  of  any  grade  therefor, 
the  power  to  regulate  the  grade  for  such  sidewalks  being  per- 
missive only.     (Sec.  777,  Code  Supp.,  1913.) 

MUNICIPAL  COBPQBATIONS:     Temporary  Sidewalks— Resolution 

3  Ordering  Construction.  An  order  for  temporary  sidewalks,  with- 
out specification  of  any  grade,  implies  that  they  shall  be  laid  upon 
the  natural  surface  of  the  ground. 
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MUNZOIPAL  OORPORATIOKS:     Temporary  Sidewalka— Indefliiite- 

4  neas  of  Notice  to  Ck>xi8tract — Effect.  An  assessment  for  the  cost 
of  temporary  sidewalks  will  not  be  defeated  because  the  notice 
to  the  property  owner  to  construct  the  same  was  indefinite  and 
unsigned,  when  the  property  owner  appeared  before  the  council 
in  response  thereto  and  had  ample  hearing  and  refused  to  comply 
with  the  notice. 

MUNZOIPAL  OOBPOBATIONS:     Temporary  Sidewalks — Certifying 

5  Cost— Informalities — ^Effect.  The  objection  that  the  dollar  sign 
($)  in  front  of  the  figures  showing  the  cost  of  constructing  tem- 
porary sidewalks  was  omitted  in  the  certification  of  such  cost  to 
the  county  auditor  is  entirely  too  technical  to  receive  attention 
from  a  court  of  equity. 

MUNICIPAL  COBPOSATIONS:    Temporary  Sidewalka— AMessment 

6  — Non-Necessity  of  Notice  to  Property  Owner.  Notice  to  the 
property  owner  of  the  assessment  for  temporary  sidewalks  and  of 
the  certifioation  of  the  same  to  the  county  auditor  is  not  required. 
(See  Sec.  777,  Code  Supp.,  1913.) 

MUNICIPAL  COBPOSATIONS:     Taxation — Omission'  to  Make  An- 

7  nnal  Sinking  Fnnd  Levy— Sectifylng  Omission.  The  failure  of 
the  city  for  a  series  of  years  to  make  annual  levy  of  taxes  for  the 
purpose  of  providing  a  fund  to  meet  principal  and  interest  on 
bonds  as  required  by  statute,  Sec.  894,  Par.  9,  Code  Supp.,  1913, 
may  be  rectified  by  the  city  council  on  its  own  motion,  by  levying 
in  any  one  year  an  amount  sufficient  to  make  up  the  deficiency  for 
the  omitted  years,  the  said  command  of  the  statue  having  been 
incorporated  into  said  bonds. 

MUNICIPAL  CORPORATIONS:    Taxation— Excessive  Levy— Burden 

8  of  Proof.  He  who  asserts  that  a  levy  of  taxes,  though  authorized 
in  some  amount,  is  excessive  as  a  matter  of  fact,  has  the  burden  of 
proof  to  so  show. 

MUNICIPAL  CORPORATIONS:     Temporary  Sidewalks— Assessment 

9  — Partial  Abntment  on  Integral  Tract.  An  assessment  for  the 
cost  of  temporary  sidewalks  should  only  be  made  against  that  part 
of  an  integral  tract  of  land  upon  which  such  sidewalk  abuts. 

Appeal  from  Jones  District  Court. — ^Mnx)  P.  Smith,  Judge. 

Friday,  May  12, 1916. 

Suit  in  equity  to  test  the  validity  of  eertain  taxes  assessed 
against  the  plaintiflP's  property.  The  trial  court  dismissed  the 
petition,  and  plaintiff  has  appealed. — Modified  and  Affirmed, 
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Rendey  &  Bendey,  for  appeUant. 

George  C,  Oorman  and  C.  J.  Cadi,  for  appellees. 

Evans,  C.  J. — The  plaintiff  is  a  resident  taxpayer  in  the 
city  of  Anamosa.  He  resides  npon  a  5-aere  tract  of  ground 
in  the  northern  part  of  the  dty.  Huber  Street  runs  .north 
and  sonth  along  the  west  line  of  this  property.  Webster  Street 
mns  east  and  west  slwig  its  sonth  line.  Plaintiff's  residence 
and  appurtenances  are  located  in  the  southwest  comer  of  this 
tract;  the  rest  of  the  tract  extending  north  being  devoted 
mainly  to  pasturage.  Huber  Street  has  an  established  grade 
extending  north  100  feet  from  plaintiff's  southwest  comer. 
For  such  distance  of  100  feet,  plaintiff  has  built  and  main> 
tained  a  permanent  sidewalk.  The  entire  frontage  of  plain- 
tiff's tract  is  about  320  or  330  feet.  Extending  north  from 
his  permanent  sidewalk,  plaintiff  has  maintained  a  temporary 
sidewalk  for  a  great  many  years,  and  the  same  had  become,  at 
the  time  of  the  events  herein  involved,  very  much  out  of 
repair.  The  city  council  ordered  a  new  temporary  sidewalk 
to  be  laid  in  lieu  of  the  old.  The  plaintiff  refused  to  accede 
to  this  order,  and  the  city  caused  the  walk  to  be  built  at  au 
expense  of  $47.54,  and  caused  the  same  to  be  assessed  against 
the  plaintiff's  property.  The  legality  of  this  assessment  and 
the  proceedings  leading  thereto  is  the  first  question  presented 
for  our  consideration. 

I.  It  is  first  urged  that  the  proceedings  of  the  city  coun- 
cil were  invalid  because  no  ordinance  was  adopted  at  any  time 
providing  for  the  laying  of  such  temporary  sidewalk  or  any 

other.    We  know  of  no  provision  of  the  statute 
^'  ^^l?^^.^^'  which  requires  the  city  to  proceed  by  ordi- 
waSwf  aSthOT-"  ^^^^^c  in  such  a  case,  nor  does  appellant  cite 
Lltn^"'*"*"      any  decision  to  that  effect.    The  only  provi- 
sion of  our  statute  pertaining  to  this  subject 
is  Section  777,  Code  Supp.,  1913,  which  is  as  follows : 
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Sec.  777.  They  shall  have  power  to  provide  for  the  lay- 
ing, relaying  and  repairing  of  temporary  sidewalks  upon  any 
street,  avenue,  public  ground,  wharf,  landing  or  market  place 
within  the  limits  of  such  city  or  town,  at  a  cost  not  exceeding 
forty  cents  a  linear  foot,  to  prescribe  a  uniform  width  thereof, 
and  to  regulate  the  grade  of  the  same,  and  to  provide  for  the 
assessment  of  the  cost  thereof  on  the  property  in  front  of 
which  the  same  shall  be  laid,  in  proportion  to  the  special  bene- 
fits conferred  upon  the  property  thereby  and  not  in  excess 
thereof,  and  the  city  or  town  clerk  shall  certify  the  amount 
of  such  assessment  to  the  county  auditor,  and  it  shall  be  col- 
lected the  same  as  other  taxes." 

It  is  further  urged  that  the  proceedings  of  the  council 
were  not  in  the  form  of  a  resolution  even.  The  form  of  the 
proceedings  was  a  motion  duly  entered  of  record  and  carried. 
This  motion  was  the  equivalent  of  a  resolution.  Sawyer  v. 
Loremen,  149  Iowa  87;  State  ex  rel.  Woffner  v.  Summers  (S. 
D.),144N.W.730. 

It  is  further  urged  that  there  was  no  compliance  with 
Section  777,  Code  Supp.,  1913,  in  that  no  grade  was  fixed,  as 
therein  contemplated.  This  provision  of  such  statute  is  per- 
missive only,  and  is  intended  to  confer  a  dis- 

2.  Municipal  ooR-  ,.  xi.        -a.  -i       t^  •        x      -x 

poRATioNs:         cretion  upon  the  city  council.     Prior  to  its 
walks :  estab-      enactment,  we  had  held  that  a  temporary  side- 

lishin^:  irrade : 

discretion  of       'walk  was  entitled  to  the  natural  surface  of  the 

counclL 

ground,  and  that  there  was  no  power  in  the 
city  council  to  order  a  temporary  sidewalk  upon  any  other 
grade.  Hartrick  v.  Town  of  Farmington,  108  Iowa  31.  The 
statute  in  its  present  form  conferred  power  upon  the  city 
council  to  regulate  the  grade  even  for  a  temporary  sidewalk. 
We  have  construed  it  as  conferring  **some  discretionary  power 
other  than  the  establishment  of  a  fixed  and  uniform  grade." 
Converse  v.  Incorporated  Town  of  Deep  Biver,  139  Iowa  732. 
Clearly,  the  city  council  had  power  to  order  the  walk  laid 
upon  the  natural  surface.    It  had  equal  power  within  reason- 


May  1916]  Monroe  v.  Pearson.  287 

able  limits  to  specify  a  grade  for  temporary  purposes.    The 

resolution  under  consideration  did  not  specify 
3.  Municipal  COB-  any  ^adc.    Neither  did  it  in  terms  order  the 

POKA.TIONB ! 

wlScsTrSoh?-^  walk  laid  upon  the  natural  surface.    In  the 
^MtrucUoS'     absence  of  any  specification  of  a  grade  other 

than  the  natural  surface,  the  only  fair  con- 
struction of  the  order  was  that  the  walk  should  be  laid  upon 
the  natural  surface.  As  will  hereinafter  appear,  the  plaintiff 
was  in  no  manner  misled  by  the  form  of  the  order,  but  under- 
stood fully  that  it  had  reference  to  the  natiiral  surface. 

It  is  further  urged  that  the  notice  which  was  attempted 
to  be  served  upon  the  plaintiff  was  insufScient  and  irregular, 
in  that  it  was  too  indefinite,  and  in  that  it  was  signed  by  no 

person.    Such  notice  was  as  follows: 
^'  5S[5!™nY;  '^*"  ' '  Notice  to  Build  Sidewalk. 

temporary  side-    nm     r\     tr    hk 
walkB :  Jndefl-  To  G.   H.  MourOC  : 

ticetocon-  '*You  are  hereby  notified  to  build  a  sur- 

struct :  effect. 

face  sidewalk  in  front  of  lots  in  Webster's 
Outlot  1,  except  10  by  15  rods  in  the  N.  W.  corner  in  the 
city  of  Anamosa,  Iowa,  within  10  days  from  this  date,  and  in 
case  of  your  failure  to  build  said  walk  within  that  time,  the 
city  will  build  said  walk  and  assess  the  expense  thereof  to  the 
property  in  front  of  or  along  which  such  repairs  are  made. 

''Dated  Anamosa,  Iowa,  September  16,  1911. 

''By  Order  of  City  Council." 

This  notice  was  delivered  to  the  city  marshal  by  the  city 
clerk,  and  was  served  upon  the  plaintiff  by  the  city  marshal. 
Plaintiff  testified  in  relation  thereto  as  follows : 

"I  received  Exhibit  1.  I  think  Mr.  Johnson  served  it  on 
me.  I  refused  to  build  a  temporary  walk.  Q.  Why  did  you 
refuse  to  build  a  temporary  walk.  A.  Because  I  had  a  peti- 
tion for  a  fill  for  three  years.    They  had  given  other  people 

« 

grades  and  I  thought  I  did  not  want  to  throw  away  that 
money.  It  is  a  main  road  going  up  into  Cass  Township.  It 
has  been  unimproved  for  a  good  many  years.  I  never  peti- 
tioned any  other  council  to  have  it  graded.     I  was  trying  to 
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get  a  fill  for  two  or  three  years.  I  had  not  been  trying  to  get 
the  other  council  to  fill.  I  don't  think  I  asked  anybody  until 
I  asked  Mr.  Sheean.  I  went  to  the  city  authorities  and  told 
them  the  walk  could  not  be  repaired  and  told  them  they  might 
have  a  damage  suit,  and  asked  them  for  a  permanent  grade  so 
I  could  continue  my  walk.  The  city  requested  me  to  repair  it 
and  I  told  them  it  could  not  be  repaired.  It  had  been  renewed 
several  times.  It  had  been  in  there  about  20  or  25  years,  I 
guess,  and  it  absolutely  required  a  new  walk. ' ' 

It  will  be  seen  from  the  foregoing  that  plaintiff  was  in  no 
manner  misled  by  informalities  in  the  notice,  and  that  he  had 
a  full  hearing  of  his  contention  before  the  city  council.  The 
notice  fully  answered  its  purpose  and  its  informalities  are  not 
such  as  would  warrant  a  court  of  equity  in  declaring  the  pro- 
ceedings void.  Neeley  v.  Incorporaied  Town  of  Mapleton, 
139  Iowa  582. 

It  is  further  urged  that  the  form  of  the  assessment,  as 
certified  to  the  auditor  and  as  entered  by  the  auditor  upon 
the  tax  books,  was  defective,  in  that  the  amount  of  the  tax 

appeared  therein  as  follows:    *' 47.54.**    No 

^*  J^^^n"^:"^"'  dollar  sign  ($)  was  used  with  these  figures. 

wa^s  fcertify-'  We  think  that  this  point  also  is  too  tedi- 

formalities  :ef-   nical  to  justify  the  Consideration  of  a  court 

feet. 

of  equity  as  a  ground  for  nullifying  the 
proceedings. 

It  is  further  urged  that  the  assessment  was  made  by  the 
city  council  and  certified  without  any  notice  thereof  to  the 
plaintiff  other  than  the  notice  already  referred  to.    It  is 

enough  to  say  that  the  statute  does  not  pro- 
6.  MumciPALooB-  vide  for  any  other  notice  in  the  matter  of 

PORATION8 : 

temporary  side-  temporary  sidcwalks.    The  statute  does  put  a 

walks :  assess-  f         ^  ar  ^ 

cSsky'cjfnotloe  liniitation  of  cost  upon  the  city  council  and 
owner^*^*^         forbids  the  assessment  of  a  cost  to  exceed  40 

cents  a  linear  foot.    The  assessment  in  this 
case  was  about  20  cents  a  linear  foot. 

II.    The  plaintiff  further  challenges  a  certain  assessment 
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against  him  of  21  mills  for  alleged  waterworks  bonds.    It 
appears  that,  in  1908,  the  city  of  Anamosa  had  purchased  its 

own  waterworks  and  had  issued  its  bonds  for 
7.  MuNiCTPALooR-  $30,000.    Its  bonds,  therefore,  were  issued  in 

POBATION8:  *  .    1      . 

taxation :  omis-  pursuance  of  the  statutes,  one  of  which  is  as 

sion  to  make  '^ 

tifyjins  omis-  Q^^e  Scctiou  894,  Sub.  9. 

**A  tax  for  the  purpose  of  creating  a 
bond  fund  sufficient  to  pay  the  interest  to  accrue  before  the 
next  annual  levy  on  funding  or  refunding  bonds  outstanding, 
and  such  proportion  of  the  principal  that  at  the  end  of  5  years 
the  sum  raised  shall  equal  at  least  20  per  cent,  of  the  amount 
of  the  bonds  issued;  at  the  end  of  10  years  at  least  40  per 
cent,  of  said  amount;  at  the  end  of  15  years  at  least  65  per 
cent,  of  said  amount ;  and  at  or  before  the  date  of  the  maturity 
of  said  bonds  a  sum  equal  to  the  whole  amount  of  the  unpaid 
principal  and  interest,  which  tax  shall  be  used  to  pay  such 
principal  and  interest,  and  for  no  other  purpose;" 

No  special  tax  had  been  levied  under  the  section  above 
quoted,  prior  to  1913.  Bonds  had  matured  in  the  meantime 
to  the  extent  of  $3,000,  and  these  had  been  retired  by  the 
issue  of  warrants.  Three  thousand  dollars  were  about  to 
mature  before  another  levy  could  be  made.  The  purpose  of 
the  city  council  appears  to  have  been  to  levy  a  tax  sufficient 
to  raise  a  bond  fund  of  $6,000,  which  would  be  20  per  cent,  of 
the  issue.  It  is  urged  by  plaintiff  that  there  is  no  warrant 
under  the  statute  above  quoted  for  levying  a  tax  equal  to  20 
per  cent,  of  the  issue  in  any  one  year,  but  that  a  part  of  such 
bond  fund  should  be  levied  each  year.  We  are  inclined  to  the 
view  that  the  statute  does  contemplate  an  annual  levy  at  such 
rate  as  would  make  the  20  per  cent,  at  the  end  of  five  years. 
Such  levy,  however,  had  not  been  made  prior  to  1913.  The 
first  five-year  period  was  about  to  expire.  The  provisions  of 
the  statute  were  incorporated  in  the  bond.  The  bondholder 
was  entitled  to  its  enforcement.    The  city  could  not  plead  its 

Vol.  1761a.— 19 
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own  default  in  answer  to  the  bondholder.  Having  failed  for 
four  years  to  levy  an  annual  tax  for  the  purpose  of  sueh  fund, 
the  bondholder  could  demand  such  performance  at  this  time. 
Andy  if  the  bondholder  could  demand  it,  it  would  seem  to 
follow  that  the  city  council  could  perform  it  without  demand. 
The  levy  added  no  new  burden  or  obligation  upon  the  tax- 
payer.   Pull  value  therefor  had  already  been  received. 

It  is  next  urged  that  the  levy  was  excessive,  in  that  21 
mills  upon  the  assessed  valuation  of  the  city  of  Anamosa  would 
produce  over  $7,000  in  taxes.    Plaintiff's  computation  is  based 

upon  an  alleged  assessed  valuation  of  $350,000 

*'  l5S5?5Nlf:^*"  or  $360,000.    The  levy  was  based  upon  an  esti- 

ceSveTevy^"      mate  of  the  assessed  value  of  property  subject 

to  such  tax.  The  entire  assessed  value  of  tax- 
able property  in  the  city  was  between  $350,000  and  $360,000, 
but  this  included  considerable  property  which  was  not  subject 
to  the  waterworks  tax.  Such  tax  was  by  ordinance  confined  to 
property  situated  within  1,200  feet  of  a  hydrant.  Elimination 
of  such  property  from  the  computation  accounts  for  the  differ- 
ence in  the  estimate  made  by  plaintiff  and  the  estimate  upon 
which  the  levy  was  based.  What  amount  of  the  taxable  value 
of  the  city  was  beyond  the  1,200  feet  limit  is  not  made  to 
appear  in  the  evidence.  The  burden  at  this  point  is  upon  the 
plaintiff. 

III.  It  is  next  urged  that  the  south  100  feet  of  plaintiff's 
tract  abutted  upon  the  permanent  sidewalk  and  did  not  abut 
upon  the  temporary  sidewalk  in  question,  and  that  the  same 

was  not,  therefore,  subject  to  an  assessment 

*' poratSS^:^"'  for  such  temporary  sidewalk.  Plaintiff's  prop- 

waScsT aMcas^"  crty  appears  to  have  been  entered  for  taxation 

abutment  on       and  Carried  upon  the  public  records  as  one 

Integral  tracL 

tract  under  one  description.  The  property  is 
described  as  a  whole  as  Webster's  Outlot  1. 

It  was  at  least  technically  irregular,  if  not  illegal,  to  make 
this  assignment  against  any  part  of  the  property  that  did  not 
abut  upon  the  temporary  sidewalk.    Plaintiff's  grievance  at 
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this  point,  however,  appears  to  us  as  quite  technical  and 
nominal.  We  cannot  shut  our  eyes  to  the  general  knowledge 
and  observation  of  men  that  a  temporary  sidewalk  tax  is 
infinitesimal  as  compared  with  the  value  of  abutting  property, 
and  that  it  can  make  little  practical  difference  to  the  plaintiff 
whether  the  tax  is  assessed  against  his  entire  tract  or  only 
upon  the  north  230  feet  thereof.  On  the  other  hand,  it  must 
be  said  that  the  public  authorities  are  asserting  a  lien  to  which 
they  are  not  entitled  as  regards  the  amount  of  abutting  prop- 
erty. They  could  have  removed  the  question  from  the  con- 
troversy by  disclaimer  or  relinquishment.  We  are  constrained, 
therefore,  to  recognize  the  plaintiff's  legal  right  at  this  point, 
regardless  of  its  apparent  technicality.  To  this  extent  the 
decree  entered  below  will  be  modified,  so  as  to  exclude  the 
south  loo  feet  of  plaintiff's  tract  from  the  assessment  and  to 
confine  the  entire  assessment  to  the  remainder  of  the  tract.  In 
all  other  respects,  the  decree  entered  below  will  be  affirmed. 

The  costs  in  the  first  instance  will  be  taxed  to  the  appel- 
lant without  prejudice  to  his  right  to  move  for  apportionment 
based  upon  the  partial  relief  afforded  him. — Modified  and 
Affirmed. 

Ladd,  Gaynoe  and  Salinger,  JJ.,  concur. 


Maby  Hunger,  Appellant,  v.  Brotherhood  op  American 

Yeomen,  Appellee. 

lisrsUKANOE:     Matnal  Benefit — ^Daes  and  AsaeisoientA— Default  in 

1  Payment — ^BIFect.  The  non-payment  of  dues  and  assessments 
ipso  facto  terminates  the  life  of  a  mutual  benefit  certificate  which 
provides  that,  "if  said  partj  .  .  .  shall  become  delin- 
quent in  payments  due  the  association  .  .  then  this  certifi- 
cate shall  be  null  and  void,"  such  language  excluding  the  infer- 
ence that  any  affirmative  act  on  the  part  of  the  aB»ociation  is 
essential  to  end  the  efficacy  of  the  insurance. 

INSXJBANCE:    Mntnal  Benefit  Certificates— Strict  Constmction.    The 

2  rule  that  a  policy  of  insurance  is  to  be  construed  strictly  does 
not  sanction  the  perversion  of  its  ordinary  and  natural  meaning. 
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Appeal  from  PoUc  District  Court. — ^W.  S.  Aybes^  Judge. 

Monday,  November  22,  1915. 
Bfhearino  Denied  Friday,  May  12, 1916. 

Action  on  a  certificate  of  membership  in  defendant  asso- 
ciation stipulating  for  insurance  resulted  in  a  directed  verdict 
for  defendant  and  judgment  thereon.  The  plaintiff  appeals. 
— Affirmed. 

H.  L,  Bump  and  Parsons  &  Mills,  for  appellant. 

John  D.  Denison,  Jr.,  and  H,  C  Evwns,  for  appellee. 

Ladd,  J. — I.  The  defendant  is  a  fraternal  beneficiary 
association  organized  under  Chapter  9,  Title  IX,  of  the  Code, 
and  acts  amendatory  thereto.    On  May  9,  1912,  it  issued  a 

certificate  of  membership  to  Travers  D.  Mun- 

1.  Insurance:  *^ 

mutual  benefit:    ger,  covering  insurance  on  his  life  in  the 

dues  and  as-  **     '  ° 

?2Sun"pay?®'  ^um  of  $2,000,  hc  becoming  a  member  of  the 
ment:  effect  j^^^j  lodge,  known  as  Banner  Homestead  No. 
39.  On  September  10,  1912,  Munger  died  from  injuries  in  a 
railroad  accident.  In  re  Hunger's  Estaie,  168  Iowa  372.  The 
beneficiaries  named  in  the  certificate  were  his  two  minor  chil- 
dren, of  whom  the  plaintiff  is  the  legal  guardian.  Proofs  of 
loss  were  submitted  to  the  association,  but  it  refused  to  pay 

• 

the  stipulated  indemnity,  for  that  the  insured  had  not  paid 
the  dues  and  assessments  for  the  months  of  June,  July  and 
August  preceding  his  death,  same  being  payable  before  the 
last  day  of  each  month  and,  as  is  contended,  such  omission 
ipso  facto  suspended  and  annulled  the  certificate  of  member- 
ship. The  district  court  held  that  the  evidence  was  such  as 
to  put  in  issue  whether  the  assured  had  made  payment  for 
the  month  of  June,  and,  as  it  was  undisputed  that  he  had 
omitted  payment  for  July  and  August,  directed  a  verdict  for 
the  defendant.  This  ruling  was  based  on  the  conclusion  that 
the  omission  of  such  payments  alone  operated  to  annul  the 
certificate. 
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II.  The  certificate  of  insurance  was  issued  in  considera- 
tion of  full  compliance  with  all  the  laws  of  the  association 
now  in  force  or  which  may  hereafter  be  adopted  and  which 
are  hereby  made  a  part  of  this  contract.  It  also  recited  that 
it  was  issued  and  accepted  '*upon  the  following  warranties, 
and  conditions  and  agreements,"  and  among  them: 

''That  if  said  member  shall  be  expelled  from  his  Home- 
stead or  engage  in  an  occupation  prohibited  by  the  laws  of  the 
association,  or  shall  become  intemperate  in  the  use  of  intoxi- 
cating liquors,  opiates,  or  narcotics,  or  shall  die  by  his  own 
hand  whether  sane  or  insane  within  one  year  from  the  date  of 
his  certificate,  or  feloniously  by  the  hands  of  any  beneficiary 
herein,  or  in  consequence  of  his  violation  of  law,  or  shall  be 
convicted  of  a  felony,  or  become  delinquent  in  payments  due 
this  association,  or  shall  attempt  to  commit  suicide,  or  if  his 
application  or  any  part  thereof  shall  be  found  to  be  untrue, 
then  this  certificate  shall  be  null  and  void." 

Section  154  of  the  by-laws  relates  to  the  same  subject : 

''Correspondent  shall  not  accept  either  dues  or  assess- 
ments alone.  Each  and  every  member  notified  that  an  extra 
benefit  assessment  has  been  levied  and  ordered  by  the  board 
of  directors  in  the  manner  and  form  hereinbefore  provided, 
who  shall  fail  to  pay  the  same  on  or  before  the  last  day  of  the 
month  of  notice  or  who  shall  fail  to  pay  the  regular  monthly 
payment,  including  his  dues,  on  or  before  the  last  day  of  each 
month,  or  who  shall  engage  in  any  of  the  prohibited  occupa- 
tions mentioned  in  Section  112  of  these  by-laws,  or  who  shall 
become  addicted  to  the  intemperate  use  of  intoxicating  liquors, 
opium  or  morphine  so  far  as  to  impair  his  health,  or  who  shall 
be  convicted  of  a  felony,  or  who  shall  attempt  to  commit 
suicide,  then  the  certificate  held  by  said  member  shall  by  such 
act  or  acts  become  and  be  absolutely  null  and  void,  and  all 
payments  made  thereon  shall  be  thereby  forfeited." 

Provision  for  reinstatement  is  found  in  Section  135: 
"Any  member  suspended  for  the  nonpayment  of  monthly 
payments,  fines  or  dues,  if  not  engaged  in  any  of  the  prohibited 
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occupations  mentioned  in  Section  112  hereof,  may  be  rein- 
stated by  payment  within  60  days  from  the  date  of  suspension 
of  all  arrearages  of  any  kind,  including  current  monthly  pay- 
ment and  all  fines,  dues  and  payments  for  which  he  would 
have  been  liable  had  he  remained  in  good  standing;  provided^ 
however,  that  he  be  in  good  health  at  the  time  of  reinstate- 
ment ;  provided  further  that  the  receipt  and  retention  of  such 
payment  or  dues  in  case  the  suspended  member  is  not  in  good 
health,  or  is  engaged  in  any  of  said  prohibited  occupations, 
shall  not  have  the  effect  of  reinstating  said  member  or  entitling 
him  or  his  beneficiaries  to  any  rights  under  his  benefit  cer- 
tificate. If  suspended  more  than  sixty  days  and  less  than 
six  months,  he  shall  be  reinstated  upon  a  form  provided  for  by 
the  board  of  directors,  and  if  the  applicant  be  approved  by 
the  chief  medical  director,  he  shall  be  reinstated  upon  the 
payment  of  three  monthly  payments,  and  if  a  member  is  sus- 
pended more  than  six  months  and  desires  to  re-enter  the  asso- 
ciation, he  must  do  so  as  a  new  member." 

By  Section  63  of  the  by-laws,  it  is  provided  that  the  chief 
correspondent  ''shall,  as  soon  as  he  has  knowledge  of  sus- 
pension, mail  to  the  suspended  member  a  notice  of  suspension, 
and  instruct  him  how  to  become  reinstated,  which  notice,  how- 
ever, shall  not  be  construed  as  part  of  the  process  of  sus- 
pension." 

The  language  of  the  certificate  is  such  as  to  exclude  the 
inference  that  any  affirmative  act  on  the  part  of  the  company 
was  essential  to  end  the  efficacy  of  the  insurance. 

Omitting  the  other  matters,  the  condition  of  the  certifi- 
cate reads: 

"If  said  party  .  .  .  shall  become  delinquent  in  pay- 
ments due  the  association  .  .  .  then  this  certificate  shall  be 
null  and  void." 

According  to  Webster,  *  *  then ' '  means :  ( 1 )  '  *  At  that  time. 
(2)  Soon;  afterwards;  immediately.  (3)  At  another  time; 
later.  (4)  Existing,  acting  at  or  belonging  to  the  time  men- 
tioned;" and,  when  used  as  a  conjunctive:    **In  that  case;  in 


May  1916]  Munoer  v.  Brotherhood.  293 

consequence;  as  a  consequence;  therefore;  for  this  reason." 
Evidently  the  word  was  employed  as  a  conjunctive  and  has 
the  meaning  last  mentioned,  though  it  is  not  very  material 
which  is  accorded  it;  for,  in  any  event,  the  sentence  as  a 
whole  in  the  plainest  possible  language  declares  that,  upon 
delinquency  in  payments,  the  certificate  shall  be  (not 
**hecome")  null  and  void.  In  other  words,  the  invalidity  of 
the  certificate  results  from  the  delinquency  in  payments.  This 
construction  is  confirmed  by  Section  154  of  the  by-laws,  which 
declares  that  : 

**Each  and  every  member  .  .  .^  who  shall  fail  to  pay 
the  regular  monthly  payment  including  his  dues  on  or  before 
the  last  day  of  the  month  .  .  .  then  the  certificate  held  by 
said  member  shall  by  such  act  or  acts  become  and  be  abso- 
lutely null  and  void  and  all  payments  made  thereon  shall  be 
thereby  forfeited." 

Evidently,  what  is  meant  by  **act  or  acts"  is  the  omission 
to  make  the  payment,  and  it  is  said  that  by  this  the  certificate 
shall  * '  become  and  be  absolutely  null  and  void. ' '  This  excludes 
the  necessity  of  any  affirmative  act  on  the  part  of  the  associa- 
tion, for  it  defines  by  what  (omission  to  pay)  the  certificate 
is  rendered  null  and  void.  Moreover,  it  is  made  void  thereby, 
not  merely  to  become  void.  In  Brooks  v.  Conservative  L.  Ins* 
Co,,  132  Iowa  377,  the  certificate  provided  that : 

''The  member,  failing  to  pay  assessments  and  dues  within 
30  days  after  the  day  when  due,  'shall  be  suspended  and  his 
certificate  become  null  and  void,  and  all  rights  and  benefits 
which  may  have  accrued  to  the  insured  or  his  beneficiary  shall 
be  forfeited  to  the  association.'  And,  further,  that  'a  member 
who  has  been  suspended  for  nonpayment  of  his  dues  and 
assessments  may  be  reinstated.'  " 

As  the  certificate  was  not  declared  to  be  void  in  conse- 
quence of  the  omission,  but  that  the  member  shall  be  suspended 
and  it  become  void  (at  some  future  time),  it  was  held  that 
some  affirmative  act  on  the  part  of  the  company  was  essential 
to  its  becoming  void,  inasmuch  as  these  provisions  were  to  be 


certificates : 


296  MuNQER  V.  Brothbrhood.  [176  Iowa 

construed  most  strongly  against  the  company.  There,  the 
fair  inference  from  the  language  employed  was  that  something 
was  to  be  done  in  the  futnre  in  order  to  suspend  the  member 
and  render  the  certificate  null  and  void. 

In  Jelly  v.  Muscatine  City  and  County  Mut,  Aid  Society, 
120  Iowa  689,  the  provisions  are  simply  that  the  member  fail- 
ing to  pay  for  15  days  shall  be  suspended  and  may  be  rein- 
stated, and  we  held  that  some  affirmative  action  on  the  part 
of  the  association  was  contemplated  before  the  certificate 
holder  should  become  suspended.  Other  decisions  cited  by 
appellant  construe  sin^lar  provisions,  and  in  none  are  to  be 
found  conditions  like  those  in  the  certificate  and  by-law  of  the 
defendant  association,  clearly  and  as  definitely  as  is  possible 
declaring  the  provisions  with  reference  to  failure  to  pay  as 
exacted  self -executing. 

The  member  ceases  to  be  such  until  reinstated  as  per- 
mitted under  Section  135,  and  this  exacts  some  affirmative 
action  on  the  part  of  the  association ;  for  it  is  said  that,  upon 
compliance  therewith,  ''he  may  be  reinstated.'*  No  eflfqrt 
in  the  direction  was  made,  and,  even  though  notice  were 
required  by  Section  63,  this  would  not  have  been  ''a  part  of 
the  process  of  suspension."  That  conditions  declaring  a  cer- 
tificate or  policy  of  insurance  ipso  facto  void  upon  the  omis- 
sion to  pay  dues,  assessments  or  premiums  at  the  time  exacted 
are  valid,  is  not  questioned.  See  Brovm  v.  Orand  CouncU 
Northwestern  Legion  of  Honor,  81  Iowa  400 ;  Fee  v.  National 
Masonic  Assn.,  110  Iowa  271. 

Cases  construing  similar  provisions  self-executing  will 
be  found  collected  in  29  Cyc.  181,  et  seq.  Though  the  lan- 
guage employed  in  the  contract  is  to  be  construed  strictly 

against  the  insurer,  its  ordinary  and  natural 
*'  mutuSibwieflt     meaning  is  not  to  be  perverted.    No  one  can 


strict  construe-   read  the  certificate  and  by-law  of  the  defend- 
ant   association   without   understanding   the 
consequence  of  nonpayment  to  be  precisely  as  was  held  by 
the  trial  court. 
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III.  Some  claim  is  made  that  nonpayment  of  dues  and 
assessments  for  July  were  waived;  but,  as  there  is  no  such 
contention  concerning  the  omission  to  pay  those  of  August,  this 
need  not  be  considered. — Affirmed, 

Deemer,  Oaynor  and  Salinger,  JJ.,  concur. 


Streator  Clay  Manufacturing  Company,  Appellant,  v. 
Henning-Vineyard  Company  et  al.,  Appellees. 

nONCIPAIi  AND  8USBTT:     Bond— Oonstnictioii— Who  May  Sue. 

'  A  surety  company  bond,  prepared  by  the  company  itself,  must  be 
strictly  construed  against  the  company.  So  hekt  where  the  princi- 
pal in  the  bond,  in  contracting  for  the  construction  of  a  public 
improvement  for  a  municipal  corporation,  agreed  (a)  to  pay  for 
aU  material  used  "which  may  become  a  lien  upon  the  considera- 
tion therefor,  or  claim  against  the  town,"  and  (b)  to  give  bond 
conditioned  accordingly,  it  being  held  that  the  bond  so  given  was 
holden  for  the  claims  of  both  the  city  and  materialmen,  whether 
the  materialmen  perfected  any  lien  or  not.  (Sees.  3102,  3104, 
Code,   1897.) 

raiNdPAL  AND  8USBTT:     Bond — Oonstrnction — Contract  Ghiar- 

2  anteed.  A  surety  bond  guaranteeing  the  performance  of  a  speci- 
fied contract  must  be  read  and  construed  in  the  light  of  the  con- 
tract so  guaranteed. 

AOnONS:    Partiafl— Action  on  Public  Bonds.    An  action  on  a  public 

3  bond  may  be  maintained  by  anyone  for  whose  benefit  the  same 
was  given,  though  not  specifically  mentioned  therein.  So  heM  in 
favor  of  materialmen  in  an  action  on  a  bond  guaranteeing  the 
payment  of  material  used  in  the  construction  of  a  public  improve- 
ment. 

OONTBACTS:    Oonstrnction— Belated  Oonstniction— Waiver.    Delib- 

4  erately  adopting  a  certain  construction  of  a  contract  may  preclude 
one  from  subsequently  setting  up  and  insisting  on  a  contrary 
construction. 

PRINCIPLE  APPLIED:  A  contractor  agreed  to  construct  a 
public  improvement  and  to  pay  for  all  materials  used  therein 
"which  may  become  a  lien  on  the  consideration  therefor  or  a  claim 
against  the  town.''  He  gave  a  bond,  with  surety,  to  fulfill  this 
contract.    After  the  work  was  completed,  and  after  the  time  had 
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expired  in  tchich  materiahnen  might  have  perfected  a  lien  against 
the  fund,  the  surety  brought  an  action  against  the  town  and  the 
contractor,  alleging  that  the  contractor  was  insolvent  and  had 
failed  to  pay  for  materials  and  that  it — ^the  surety — ^was  in  danger 
of  being  made  liable  therefor,  and  secured  a  judgment  impounding^^ 
$5,000  of  said  fund  with  which  to  discharge  the  claims  of  material- 
men. Later,  in  an  action  on  the  bond  by  a  materialman,  the  surety 
pleaded  that  the  bond  was  for  the  sole  benefit  of  the  town,  and 
not  for  materialmen  u>ho  had  not  perfected  a  Uen  on  the  fund, 
Heldy  the  surety  had  waived  this  latter  claim — ^was  bound  by  its 
former  interpretation  of  the  bond. 

Appeal  from  Idrm  District  Court, — Milo  P.  Smith,  Judge. 

Wednesday,  January  19,  1916. 
Rehearing  Denied  Friday,  May  12,  1916. 

Action  brought  by  a  subcontractor  on  a  surety  bond 
given  by  a  principal  contractor.  The  opinion  states  the  facts. 
Judgment  for  defendant  in  the  court  below.  Plaintiff  appeals. 
— Reversed. 

Crosby  dk  Fordyce,  for  appellant. 

A.  T.  Cooper  and  Danvley,  Jordan  &  Dawley,  for  appellees* 

Gaynor,  J. — In  January,  1914,  the  plaintiff  filed  in  the 
ofSce  of  the  district  court  of  Linn  County,  Iowa,  the  following 
amended  and  substituted  petition: 

**That,  on  or  about  the  23d  day  of  February,  1911,  the 
defendant  Henning- Vineyard  Company  entered  into  a  writ- 
ten contract  with  the  town  of  Mt.  Vernon,  for  the  construct- 
ing of  town  sewers,  etc.,  and  among  other  things  agreed  ia 
said  contract,  as  follows : 

**  *The  said  Henning- Vineyard  Company  agrees  and 
guarantees  to  pay  for  all  material  used  in  or  about  the  con- 
struction of  such  sewers  which  may  become  a  lien  upon  the 
consideration  thereof  or  claim  against  said  town,  and  the 
fulfillment  of  this  agreement  and  guaranty  as  a  part  of  this 
contract  shall  be  secured  by  the  bond  of  the  contractor. '   .    .    . 
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*  *  That  afterwards,  on  or  about  the  23d  day  of  Pebraary, 
1911,  the  defendant  Illinois  Surety  Company  and  said 
Henning- Vineyard  Company  duly  executed  and  filed  with  the 
treasurer  of  said  town  a  bond  in  the  sum  of  $14,300,  condi- 
tioned that  the  said  Henning- Vineyard  Company  should  per- 
form  all  the  obligations  of  said  contract.  That  afterwards, 
at  the  special  instance  and  request  of  the  defendants  Henning- 
Vineyard  Company,  .  .  .  this  plaintiff  furnished  and 
delivered  materials  to-be  used  in  the  performance  of  said 
contract.  .  .  .  That  all  of  said  materials  so  furnished  the 
said  defendants  Henning- Vineyard  Company  .  .  .  were 
actually  used  in  and  about  the  construction  of  said  sewers, 
in  accordance  with  the  terms  of  said  contract,  and  said  mate- 
rials were  accepted  by  said  town  of  Mt.  Vernon  and  now  form 
a  part  of  the  sewer  system  of  said  town.  That  the  said  defend- 
ant, Illinois  Surety  Company,  has  by  its  own  act  interpreted 
said  bond  and  contract,  which  is  a  part  thereof,  and  has  taken 
security,  securing  it  against  the  claim  of  the  plaintiff  herein 
in  the  following  manner  and  by  the  following  acts,  to  wit: 
That  in  August,  1912,  the  defendant  Illinois  Surety  Company 
duly  filed  a  bill  of  complaint  in  the  District  Court  of  the 
United  States,  Northern  District  of  Iowa,  Cedar  Rapids  Divi- 
sion, against  the  defendants  Henning- Vineyard  Company, 
Edwin  C.  Henning  and  Carl  D.  Vineyard,  and  Incorporated 
Town  of  Mt.  Vernon,  Iowa,  and  others,  in  an  action  entitled 
The  Illinois  Surety  Company,  a  corporation,  complainant,  vs. 
The  Incorporated  Town  of  Mt.  Vernon,  Iowa,  The  Henning- 
Vineyard  Company,  a  co-partnership  composed  of  Edwin  C. 
Henning  and  Carl  D.  Vineyard  et  al.,  defendants.  And  in 
said  bill  of  complaint  the  said  Illinois  Surety  Company  made 
the  following  allegations,  to  wit: 

"  'That  on  the  23d  day  of  February,  1911,  the  said 
Henning- Vineyard  Company,  entered  into  a  certain  contract 
in  writing  with  the  town  of  Mt.  Vernon,  for  furnishing  all 
materials  and  labor  for  the  construction  of  sewers,  etc.,  a 
correct  copy  of  which  contract  is  hereto  attached  marked 
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Exhibit  ''A"  and  made  a  part  hereof.     That,  on  the  27th 
day  of  February,  1911,  the  contractors  as  principal  and  your 
orator  as  surety,  made,  executed  and  delivered  to  the  said 
incorporated  town  of  Mt.  Vernon,  a  certain  bond  to  secure 
the  performance  of  the  contract,  a  correct  copy  of  which  said 
bond  is  hereto  attached  and  made  a  part  of  this  orator's  bill 
of  complaint.    That,  after  the  execution  and  delivery  of  the 
contract  and  bond,  the  said  contractors  duly  entered  upon  the 
performance  of  the  work  contemplated  by  said  a^eement  and 
did,  except  as  to  the  making  of  payments  and  discharge  of 
claims  for  labor  performed  and  material  furnished  as  herein- 
after  alleged,  fulfill  the  stipulations  of  said  agreement  and 
conform  to  the  requirements  thereof,  and  fully  performed 
the  same,  and  the  said  work  was  completed  and  accepted  by 
the  incorporated  town  of  Mt.  Vernon  on  the  11th  day  of  May, 
1912.    That  said  town  did  fulfill  and  perform  the  stipulations 
of  said  agreement  on  its  part  to  be  performed  and  paid  up 
all  except  the  amount  of  $19,500,  which  amount  the  town 
withheld  out  of  the  contract  price  and  still  withholds  said 
amount.    That  said  contractors  have  not  nor  has  anyone  for 
them  or  on  their  behalf,  performed  the  stipulations  of  said 
contract  with  reference  to  making  payment  for  all  materials 
and  labor  used  in  and  about  the  construction  of  said  sewers 
which  may  become  a  lien  upon  the  consideration  therefor  or 
claim  against  said  town,  but  have  wholly  failed  and  refused 
and  still  refuse  to  do  so ;  that  there  is  due  to  various  persons 
for  labor  done  and  material  furnished  in  the  construction  of 
said  sewers  a  large  sum  of  money  aggregating  in  value  $12,000. 
That  the  Streator  Clay  Manufacturing  Company,  a  corpora- 
tion, has  brought  suit  against  your  orator  in  the  district  court 
of  Linn  County,  Iowa,  to  recover  the  sum  of  $4,270.18,  alleged 
to  be  due  it  for  labor  performed  and  materials  furnished  in 
the  construction  of  said  sewers  in  accordance  with  the  contract 
above  referred  to,  and  it  is  alleged  by  many  others  of  said 
claimants  that  your  orator  will  be  compelled  to  satisfy  their 
said  claims,  together  with  interest  due  thereon,  and  said  claim- 
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ants  threaten  to  and  will  institute  suits  against  your  orator 
for  the  purpose  of  enforcing  said  alleged  claims  against  your 
orator,  and  your  orator  is  threatened  with  multiplicity  of 
suits  by  reason  thereof.    Your  orator  further  alleges  that  said 
contractors  and  each  of  them  are  insolvent  and  unable  to  pay 
off  the  debts  so  contracted  for  labor  done  and  materials  fur- 
nished in  the  construction  of  said  sewers.    .    .    .    That  any 
rights,  if  any,  which  the  said  contractors  or  either  of  them 
may  claim  to  have  to  said  funds  so  being  held,  are  subordinate 
and  subject  to  the  rights  of  your  orator  to  have  said  fund 
applied  to  the  payment  of  claims  for  labor  performed  and 
materials  furnished  in  the  construction  of  the  work  in  com- 
pleting of  said  sewers.    Your  orator  further  says  that  it  is 
without  adequate  remedy  at  law;  that  the  circumstances  in 
this  case  are  such  that  it  is  without  relief  save  in  a  court  of 
equity;  that  there  is  involved  in  this  case  property  or  funds 
which  it  has  a  right  to  or  interest  in  or  equitable  lien  ux)on ; 
that  the  same  is  in  danger  of  being  lost,  removed  or  materially 
injured ;  that  the  appointment  of  a  receiver  is  herein  prayed 
to  take  charge  of  said  funds,  and  ascertain  and  pay  off  the 
debts  and  claims  due  for  labor  performed  and  material  fur- 
nished in  said  work.    Your  orator  further  says  that  it  has  no 
desire  to  avoid  payment  of  any  just  debt  for  labor  performed 
or  material  furnished  for  the  construction  of  said  sewers  for 
which  it  may  be  legally  liable,  but  only  seeks  to  prevent  mis- 
application of  said  funds  and  to  secure  the  proper  application 
thereof;  that  the  question  here  presented  involves  a  common 
or  general  interest  of  many  persons ;  that  the  said  creditors  are 
numerous  and  it  is  impracticable  to  bring  them  before  the 
court  within  a  reasonable  time.    And  your  orator  prays  that 
it  may  have  the  relief  in  the  premises  to  which  in  equity  it  is 
entitled  to  as  the  same  shall  appear  upon  the  facts  to  be  just 
and  equitable  and  that  it  may  have  such  relief  the  same  as  if  it 
were  here  and  now  made  the  subject  of  a  specific  prayer; 
and  to  the  end  therefore  that  your  orator  may  obtain  relief  in 
the  premises,  it  humbly  prays,  first,  that  it  be  adjudged  and 
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decreed  that,  by  reason  of  the  premises,  the  money  coming 
from  said  town  is  a  fund  which  the  complainant  as  sarety  is 
entitled  to  have  applied  to  the  satisfaction  of  lawful  debts 
for  work  done  and  materials  furnished  for  said  work.' 

''That  said  complaint  was  duly  verified  and  summons 
duly  issued  and  served  upon  the  said  defendants  in  said  action, 
and  that  afterwards,  the  said  incorporated  town  of  Mt.  Vernon 
filed  therein  its  answer  to  said  bill  of  complaint,  in  which  the 
said  incorporated  town  admitted  the  allegations  herein  set  out, 
except  that  it  denies  that  it  had  in  its  possession  the  sum  of 
$19,500,  but  admitted  that  it  had  in  its  possession  about  $9,000 
in  cash  and  about  $10,000  in  assessment  certificates,  and  fur- 
ther in  said  answer  averred  as  follows: 

''  'This  answering  defendant  denies  that  it  is  liable  or 
may  be  made  liable  for  any  unpaid  claims  for  labor  and  mate- 
rials furnished  the  said  contractors  in  the  construction  of  said 
sewers  and  plant,  but  alleges  and  avers  that  said  claims  might 
become  a  lien  upon  the  funds  in  the  possession  of  this  answer- 
ing defendant  and  which  was  to  be  paid  by  said  contractor 
under  the  terms  of  said  contract.' 

"That  such  proceedings  were  had  in  said  suit  so  brought 
by  the  said  Illinois  Surety  Company  in  the  said  United  States 
District  Court,  that  on  the  application  and  at  the  instance  of 
the  Illinois  Surety  Company  the  said  district  court  entered 
and  rendered  a  decree  therein,  providing  among  other  things 
as  follows,  to  wit: 

'*  *It  is  ordered,  adjudged  and  decreed  by  the  court  that 
the  said  complainant,  the  Illinois  Surety  Company,  is  entitled 
to  have  the  sum  of.  $5,000  of  the  fund  now  withheld  by  the 
incorporated  town  of  Mt.  Vernon,  Iowa,  retained  in  the  pos- 
session of  said  town  until  the  alleged  claim  asserted  by  the 
Streator  Clay  Manufacturing  Company  against  the  said  com- 
plainant, on  its  said  bond  be  adjudicated  and  determined. 
That  in  the  event  it  should  be  held  that  the  said  Streator  Clay 
Manufacturing  Company  is  entitled  to  recover  the  amount 
of  its  alleged  claim  against  the  complainant,  the  Illinois  Surety 
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Co.,  then  the  incorporated  town  of  Mt.  Vernon  is  author- 
ized to  pay  oat  of  said  fund  of  $5,000  the  amount  of  any 
judgment  or  decree  entered  against  the  Illinois  Surety  Com- 
pany in  said  suit  and  in  exoneration  of  its  liability  therefor. 
That  in  the  event  there  should  be  any  balance  of  the  said 
sum  of  $5,000  remaining  after  paying  of  such  judgment 
or  decree  so  rendered  against  the  Illinois  Surety  Company  in 
favor  of  the  said  Streator  Clay  Manufacturing  Company 
in  the  said  suit  pending  in  the  district  court,  then  the  balance 
so  remaining  shall  be  paid  over  by  the  town  to  the  Mercantile 
Trust  &  Savings  Bank  or  its  attorney  of  record  in  this  case. 
.  .  .  It  is  further  ordered,  adjudged  and  decreed  by  the 
court  that  the  above  amount  of  $5,000  so  impounded  shall 
be  withheld  >in  the  form  of  sewer  assessments  issued  for  the 
construction  of  said  sewer  out  of  the  number  of  said  sewer 
certificates  that  it  now  holds  of  said  fund  due  from  the  town 
of  Mt.  Vernon,  Iowa,  for  the  construction  of  its  sewer  to  the 
Henning- Vineyard  Company. '  And  said  decree  of  said  court 
further  provided  as  follows:  *The  $5,000  to  be  withheld  by 
said  town  of  Mt.  Vernon,  Iowa,  until  the  final  adjudication  of 
the  claim  asserted  against  the  Illinois  Surety  Company  by  the 
Streator  Clay  Manufacturing  Company  for  labor  performed 
and  materials  furnished  under  the  contract  referred  to  in  the 
bill  of  complaint,  the  same  to  be  held  in  assessment  certificates. ' 
''And  plaintiff  avers  that  said  $5,000  is  so  held  as  in  said 
decree  provided.  And  plaintiff  avers  that  by  said  acts  above 
set  out  the  Illinois  Surety  Company  has  construed  the  said 
bond  and  contract  as  having  been  made  for  the  benefit  of 
persons  furnishing  labor  and  material  used  in  and  about  the 
construction  of  said  sewers  for  which  a  lien  or  claim  might 
be  filed  with  the  town  of  Mt.  Vernon,  Iowa,  and  plaintiff 
avers  that  in  truth  and  in  fact  the  said  bond  and  contract 
was  made  for  the  benefit  of  parties  furnishing  labor  and 
anaterial  used  in  and  about  the  construction  of  said  sewers, 
the  claims  for  which  were  lienable.  Plaintiff  further  avers 
a  breach  of  said  contract  and  bond  by  all  the  defendants 
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herein,  in  this,  to  wit,  that  the  said  Henning- Vineyard  Com- 
pany, .  .  .  have  not,  neither  has  any  person  for  or  in 
their  behalf  paid  to  this  plaintiff  for  the  materials  so  fur- 
nished and  used,  though  the  claim  for  said  materials  was 
lienable  or  claimable,  and  though  the  consideration  to  be  paid 
therefor  is  long  past  due.    .    .    . 

**  Wherefore  plaintiff  asks  judgment  against  the  defend- 
ants and  each  of  them  in  the  said  sum  of  $4,270.18  with  6  per 
cent,  interest  per  annum  from  October,  1912,  and  for  costs 
of  this  action." 

The  contract  referred  to  in  the  petition,  so  far  as  material, 
is  as  follows: 

'*This  contract,  made  the  23d  day  of  February,  1911, 
between  Henning- Vineyard  Company  and  the  town  of  Mt. 
Vernon,  Iowa,  Witnesseth: 

''That  for  the  consideration  hereinafter  named  the  said 
contractor  agrees  to  furnish  all  material  and  labor  for  the 
construction  of  sewers,  sewer  outlet  and  disposal  plant  in 
said  town  according  to  the  detailed  plat,  specifications  and 
drawings  of  the  engineer  of  said  town  and  the  ordinances, 
resolutions  and  notice  to  contractor  pertaining  thereto,  and 
the  proposal  of  said  contract  as  accepted  by  the  town,  all  of 
which  are  hereby  referred  to:  To  commence  said  work  by 
April  10th,  1911,  and  finish  and  complete  the  same  before  the 
1st  day  of  December,  1911,  in  a  good,  substantial  and  work- 
manlike manner  in  all  respects  as  required  by  said  detail  plans 
and  specifications  therefor  hereto  attached  marked  Exhibit 
*A'  and  made  a  part  hereof.  Said  sewers  to  be  constructed 
of  first  quality  vitrified  sewer  pipes,  and  all  man  holes,  flush 
tanks  and  settling  tanks  to  be  constructed  of  Portland  cement 
concrete,  as  set  forth  in  said  plans  and  specifications  therefor, 
and  are  to  be  located  and  constructed  as  follows,  (Here  follows 
the  designation  of  the  streets  of  the  town  of  Mt.  Vernon  in 
which  said  sewers  are  to  be  laid ) .  And  fnrther  agrees  and  guar-- 
antees  to  pay  for  all  material  used  in  amd  about  the  construe- 


May  1916]    Strelvtor  Clay  v.  Henning- Vineyard.  305 

tioii  of  said  sewer  which  may  become  a  lien  upon  the  consideror 
tion  therefor  or  claim  against  said  town  and  the  ftdfiUment  of 
this  agreement  and  gtiaranty  as  a  part  of  this  contract  shaU 
be  secured  by  the  bond  of  said  contractor.  And  in  considera- 
tion of  the  agreennents  amd  covenants  herein  contained  and 
upon  the  complete  fulfillment  thereof  on  the  part  of  the  con- 
tractor, said  town  of  Mt.  Vernon  agrees  to  pay  therefor  in  the 
manner  and  out  of  the  funds  hereinafter  stated  as  follows. 
[Here  follows  a  proposition  of  said  corporation  as  to  what 
work  would  be  done  and  how,  and  then  this:] 

**And  I  hereby  agree  to  enter  into  a  contract  within  10 
days  from  date  of  your  acceptance  of  this  proposal  and  to 
finish  and  complete  the  work  accordingly  by  the  first  day  of 
December,  1911,  and  to  furnish  a  bond  with  such  sureties  for 
the  fulfillment  and  performance  of  said  contract  and  the  pay- 
ment for  all  materials  and  labor  used  in  or  about  the  same 
which  may  become  a  lien*  on  the  consideration  therefor  or  a 
claim  against  the  said  town  as  shall  be  approved  by  said  council 
in  case  the  above  proposal  be  accepted,  and  a  default  or  failure 
on  my  part  to  enter  into  a-<5ontract  for  the  construction  of  said 
sewer  and  giving  bond  for  the  fulfillment  thereof  within  said 
10  days,  I  hereby  agree  that  the  sum  of  $500  deposited  with 
the  clerk  or  treasurer  of  said  town,  certified  check  therefor 
and  the  amount  therein  specified  shall,  at  the  option  of  said 
town  council,  be  forfeited  to  said  town  as  liquidated  and 
agreed  damages.    Dated  at  Mt.  Vernon,  Iowa,  Feb.  21, 1911. 

(Signed)  ''Henning- Vineyard  Company. 
*  *  Town  of  Mt.  Vernon.  ' ' 

The  bond  referred  to  is  as  follows: 

**Know  All  Men  By  These  Presents,  That  the  Henning^ 
Vineyard  Company,  as  principal,  and  the  Illinois  Surety 
Company,  as  surety,  are  hereby  held  and  firmly  bound  unto 
the  said  town  of  Mt.  Vernon,  in  the  penal  sum  of  $14,300.00, 
and  the  payment  thereof,  to  said  town  of  Mt.  Vernon,  its  suc- 
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cessors  and  assigns,  and  the  Henning- Vineyard  Company, 
the  said  Illinois  Surety  Company  of  Chicago,  Illinois,  do 
hereby  jointly  and  severally  bind  themselves,  their  successors 
and  assigns  firmly  by  these  presents.  The  condition  of  the 
above  obligation  is  such  that  if  the  said  Henning- Vineyard 
Company  shall  furnish  all  material  and  labor  for  constructing 
town  sewers,  in  said  town  of  Mt.  Vernon,  and  finish  and  com- 
plete the  same  on  or  before  the  1st  day  of  December,  1911, 
in  accordance  with  the  terms  and  conditions,  agreements  and 
guaranties  contained  in  the  contract  thereof  or  made  a  part 
of  said  contract  by  reference  between  said  Henning- Vineyard 
Company  and  the  town,  of  even  date  herewith,  then  this  obli- 
gation shall  be  void,  otherwise  to  remain  in  full  force  and 
virtue." 

To  the  amended  and  substituted  petition  so  filed,  the 
Illinois  Surety  Company  demurred,  alleging  that  the  facts 
alleged  did  not  entitle  the  plaintiff  to  the  relief  demanded, 
for  the  following  reasons: 

That  the  allegations  show  that  the  bond  sued  on  was 
made  for  the  protection  of  the  city  only,  and  not  for  the 
protection  of  any  claimants  who  failed  to  establish  a  lien  or 
preference  against  the  fund  remaining  in  the  hands  of  the 
town.  That  the  allegations  do  not  show  that  the  plaintiff  ever 
served  any  notice  upon  the  town  or  any  of  its  officers,  or 
any  itemized  statement  of  its  claim,  as  required  by  Section 
3102,  Code,  1897.  That  the  allegations  do  not  show  that  the 
plaintiff  has  any  claim  against  the  fund  or  against  the  town, 
or  that  the  town  is  under  any  liability  to  the  plaintiff.  That 
the  plaintiff  was  not  a  party  to  the  suit  in  which  it  was  claimed 
the  Illinois  Surety  Company  construed  the  contract;  that 
any  construction  put  upon  the  bond  in  said  suit  is  not  avail- 
able to  the  plaintiff.  That  the  allegations  do  not  show  any 
estoppel  or  any  of  the  elements  of  estoppel,  in  favor  of  the 
plaintiff.  That  the  allegations  made  by  the  surety  company 
iu  the  suit  in  the  United  States  court  did  not  make  any  con- 
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cessions  or  put  any  construction  upon  the  bond  that  would 
render  the  company  liable  to  the  plaintiff.  That  any  admis- 
sions made  by  the  town  of  liability  would  not  be  binding 
upon  the  surety  company. 

This  demurrer  was  sustained  by  the  court.  To  this 
demurrer  the  plaintiff  duly  excepted  and  appealed. 

The  original  petition  was  filed  August  3,  .1912,  and,  as 
filed,  asked  relief  against  all  the  defendants  named  in  the 
amended  and  substituted  petition,  and  also  against  the  town 
of  Mt  Vernon.  The  last  item  in  plaintiff's  account  was  fur- 
nished on  the  11th  day  of  August,  1911.  In  August,  1912, 
the  Illinois  Surety  Company  filed  its  bill  of  complaint  in 
the  district  court  in  and  for  the  northern  district  of  Iowa, 
referred  to  in  plaintiff's  amended  and  substituted  petition. 
At  the  September,  1912,  term  of  court,  all  the  defendants 
appearecTto  the  original  petition  and  filed  a  demurrer  thereto. 
This  demurrer  was  sustained  on  January  13,  1914.  In  due 
time  thereafter,  the  plaintiff  filed  the  amended  and  substi- 
tuted petition  hereinbefore  set  out.  The  amended  and  sub- 
stituted petition  now  involved  in  this  suit  was  filed  after  the 
decree  had  been  rendered  in  the  United  States  district  court, 
referred  to  in  the  petition,  and  after  a  decree  had  been  entered 
as  follows: 

**It  is  ordered  and  adjudged  that  the  Illinois  Surety  Com- 
pany is  entitled  to  have  the  sum  of  $5,000  of  the  fund  now 
withheld  by  the  incorporated  town  of  Mt.  Vernon,  retained 
in  the  possession  of  said  town  until  the  alleged  claim  asserted 
by  the  Streator  Clay  Manufacturing  Company  against  the 
surety  company  on  its  bond  is  adjudicated  and  determined. 
That  in  the  event  it  should  be  held  that  the  Streator  Clay 
Manufacturing  Company  is  entitled  to  recover  the  amount 
of  its  alleged  claim  against  the  surety  company,  then  the 
incorporated  town  of  Mt.  Vernon  is  authorized  to  pay  out 
of  said  fund  of  $5,000,  the  amount  of  any  judgment  or  decree 
entered  against  the  Illinois  Surety  Company  in  said  suit,  and 
in  exoneration  of  its  liability  therefor." 
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The  date  when  this  decree  was  entered  does  not  appear. 
We  must  assume  that  it  was  entered  within  a  reasonable  time 
after  the  suit  was  brought,  that  is,  after  August,  1912.  The 
amended  and  substituted  petition  on  which  the  plaintiff  now 
relies  was  not  filed  until  January,  1914,  and  after  the  demurrer 
to  the  original  petition  was  sustained.  This  brings  us  to  a 
consideration  of  the  real  controversy. 

The  allegations  in  the  contract  between  the  town  and  the 
Henning- Vineyard  Company,  upon  which  the  plaintiff  relies 
to  hold  the  surety  company  liable  to  this  plaintiff,  are  found 

in  the  following  provisions  of  the  contract: 
1.  pbincip^and  **And  further  agrees  and  guarantees  to 
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w^SLy^sue!      P*^y  ^^^  ^  material  used  in  and  about  the 

construction  of  said  sewer  which  may  become 
a  lien  upon  the  consideration  therefor,  or  claim  against  the 
town,  and  the  fulfillment  of  this  agreement  and  guaranty  as 
a  part  of  this  contract  shall  be  secured  by  the  bond  of  such 
contractor." 

And  the  further  provision: 

**To  furnish  a  bond  with  such  sureties  for  the  fulfillment 
and  performance  of  said  contract  and  the  payment  of  all 
materials  and  labor  used  in  and  about  the  same  which  may 
become  a  lien  on  the  consideration  therefor  or  a  claim 
against  the  town." 

To  secure  the  fulfillment  of  the  duties  assumed  by 
Henning- Vineyard  Company  to  the  town  in  the  contract,  the 
bond  in  suit  was  executed.  This  bond  provided  that  the 
Henning- Vineyard  Company,  as  principal,  and  the  Illinois 
Surety  Company,  as  surety,  are  held  and  firmly  bound  unto 
the  said  town,  and  that  they  thereby  jointly  and  severally 
bound  themselves  to  perform  the  conditions  of  the  bond.  The 
condition  of  the  bond  referred  to  and  relied  upon  by  the 
plaintiff  is  as  follows: 

''The  condition  of  the  above  obligation  is  such  that  if  the 
said  Henning- Vineyard  Company  shall  furnish  all  material 
and  labor  for  constructing  town  sewers,  and  finish  and  com- 
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plete  the  same  on  or  before  the  1st  day  of  December,  1911, 
in  accordance  vrith  the  terms  and  conditions,  agreements  and 
guaranties  contained  in  the  contract  or  made  a  part  of  said 
contract  between  the  Henning- Vineyard  Company  and  the 
town,  then  the  obligation  shall  be  void,  otherwise  to  remain 
in  full  force  and  virtue/' 

It  is  the  contention  of  the  plaintiff  that  with  these  condi- 
tions, agreements  and  guaranties  in  the  contract  hereinbefore 
set  out,  and  with  this  condition  in  the  bond,  the  surety  com- 
pany bound  itself  to  perform  every  condition,  agreement  and 
guaranty  contained  in  the  contract,  in  the  event  the  same  was 
not  performed  by  the  Henning- Vineyard  Company,  for  which 
the  fund  or  the  town  might  be  made  liable  under  the  terms 
of  the  statute ;  and  this,  without  any  limitation.  That  if,  in 
the  progress  of  the  work,  any  labor  or  material  was  furnished 
by  anyone  which  might,  by  following  the  provisions  of  the 
statute,  become  a  lien  upon  the  consideration  to  be  paid,  or  a 
claim  against  the  town,  the  contractor  stipulated  and  agreed 
and  guaranteed  to  pay  for  the  same  personally,  and  without 
resort  to  the  fund  and  without  embarrassing  the  town  by 
having  claims  filed  against  it  as  provided  in  Section  3102, 
Code,  1897. 

This  contention  depends  upon  the  construction  to  be  given 
to  the  contract  between  the  town  and  the  principal  contractor. 
It  is  difScult  to  make  it  any  plainer  than  is  made  by  the 
wording  of  the  contract  itself.  The  contractor  agreed  to  put 
in  this  sewer  for  the  town.  He  agreed  to  furnish  the  labor 
and  material.  In  doing  this,  he  might  and  did  create  obliga- 
tions which  the  parties  who  held  the  obligations  might  make 
liens  against  the  fund  or  against  the  town  by  pursuing  the 
course  pointed  out  in  Section  3102.  As  soon  as  the  obligation 
was  created,  the  materialmen  or  laborers  had  a  right  to  and 
could  make  their  claims  a  lien  against  the  fund,  or  against 
the  town,  as  provided  in  Section  3102,  which  reads : 

**  Every  .  .  .  laborer  or  other  person  who,  as  sub- 
contractor, shall  perform  labor  upon  or  furnish  materials 
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for  the  con8trnction  of  any  public  .  .  .  improvement  •  .  ., 
shall  have  a  claim  against  the  public  corporation  constructing 
such  .  .  .  improvement  for  the  value  of  such  services  and 
material,  not  in  excess  of  the  contract  price  .  .  .  Such  claim 
shall  be  made  by  filing  with  the  public  officer  through  whom 
the  payment  is  to  be  made  an  itemized  sworn  statement  of  the 
demand,  within  thirty  days  after  the  performance  of  the  last 
labor  or  the  furnishing  of  the  last  of  the  material,  and  such 
claims  shall  have  priority  in  the  order  in  which  they  are  filed." 

The  plaintiff's  claim  was  one  which  could  have  been  made 
a  claim  against  the  town  by  following  the  provisions  of  this 
statute.  The  town,  with  this  possibility  in  view,  exacted  of 
the  contractor  an  agreement  on  his  part  and  a  guaranty  to  pay 
for  all  materials  used  in  and  about  the  construction  of  the 
sewer  ''which  may  become  a  lien  upon  the  consideration  or  a 
claim  against  the  town;"  and,  to  secure  the  performance 
thereof,  exacted  from  him  an  agreement  to  give  a  bond  secur- 
ing its  performance.  In  pursuance  of  this  agreement,  this 
bond  was  executed  and  this  surety  company  iindertook  that, 
if  the  principal  contractor  failed  to  furnish  all  material  and 
labor  for  constructing  the  sewer,  and  failed  to  carry  out  all 
the  agreements  and  guaranties  contained  in  the  contract,  or 
made  a  part  of  the  contract,  it  bound  itself  jointly  and  sev- 
erally with  the  principal  contractor  to  do  so.  The  principal 
contractor  bound  himself  to  perform  all  the  conditions,  agree- 
ments and  guaranties  contained  in  his  contract.  The  surety 
company  in  its  obligation  undertook  to  perform  these  agree- 
ments and  guaranties,  if  not  performed  by  its  principal.  One 
of  these  was  to  pay  for  the  material  furnished. 

This  was  clearly  a  contract  made  for  the  benefit,  not 
only  of  the  town,  in  that  thereby  it  avoided  complications 
with  subcontractors,  but  for  the  benefit  of  the  subcontractors 

themselves,  and  this  by  the  very  terms  of  its 

^'  BURicTTi^nd?    bond,  read  in  the  light  of  the  contract  between 

contract  guar-    the  principal  contractor  and  the  town.    The 

contract  is  particularly  referred  to  in  the  bond^ 
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and  the  surety  company  undertook  to  insure  the  performance 
of  the  contract  on  the  part  of  the  principal  contractor,  with 
all  its  conditions,  agreements  and  guaranties,  in  these  words, 
when  used  conversely: 

If  the  said  Henning- Vineyard  Company  shall  not  fur- 
nish  all  material  and  labor  for  the  construction  of  the  town 
sewers  and  finish  and  complete  the  same  on  or  before  the  1st 
day  of  December,  1911,  in  accordance  with  the  terms,  condi- 
tions, agreements  and  guaranties  contained  in  the  contract, 
then  this  bond  shall  be  in  full  force  and  effect." 

The  undertaking  of  the  principal  contractor  was  that  he 
would  furnish  all  material  and  labor,  in  accordance  with  the 
terms,  conditions,  agreements,  and  guaranties  contained  in  the 
contract,  and  pay  for  the  same,  provided  they  were  such  that, 
imder  the  statute,  they  might  become  a  lien  upon  the  considersr 
tion  or  against  the  town,  and,  as  a  part  of  the  contract,  and  to 
secure  the  fulfillment  of  the  agreement  and  guaranties  therein 
contained,  he  would  execute  a  bond  securing  the  performance. 
The  town  was  not  interested  in  having  the  principal  contractor 
pay  for  any  labor  or  material  such  as  might,  under  the  statute, 
become  a  lien  upon  the  fund  or  a  claim  against  the  town.  This 
it  had  an  interest  in,  to  a  limited  extent,  and  a  right  to  exact 
an  agreement  from  the  principal  contractor  that  he  would  pay 
these  claims,  and  that  he  would  execute  a  bond  conditioned 
that  he  would  pay  them.  His  agreement  was  that  he  would 
execute  a  bond  conditioned  that  he  would  pay  them,  without 
requiring  the  person  entitled  to  payment  to  proceed  against 
the  town  for  the  fund,  as  provided  by  Section  3102.  This  is  a 
surety  company.  The  bond  was  prepared  by  it.  It  must  be 
strictly  construed  against  the  company.  Having  made  refer- 
ence in  the  bond  to  the  contract  and  the  conditions,  guaranties, 
and  agreements  in  the  contract,  and  having  bound  itself  as 
surety  to  the  performance  of  the  contract,  it  must  be  holden 
to  have  undertaken  the  performance  of  all  the  agreements  of 
the  contract.  It  will  be  noted  that  in  the  bond  itself,  the 
surety,  choosing  its  own  words,  said: 
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' '  The  condition  of  the  above  obligation  is  such  that  if  the 
said  Henning- Vineyard  Company  shall  furnish  all  material 
and  labor  for  constructing  town  sewers  and  finish  and  complete 
the  same  before  the  first  day  of  December,  1911,  in  accordance 
with  the  terms  and  conditions  and  agreements  and  guaranties 
contained  in  the  contract." 

It  must  be  assumed  that  they  knew  that  their  principal, 
in  the  principal  contract,  had  stipulated  and  agreed  and  guar- 
anteed that  he  would  pay  for  all  material  used  in  and  about 
the  construction  ''which  may  become  a  lien  upon  the  considera- 
tion,"  and  that  he  undertook  and  agreed,  in  fulfillment  of  these 
agreements  and  guaranties,  and  as  a  part  of  the  contract,  to 
secure  its  performance  on  his  part  by  a  bond. 

In  the  construction  of  all  contracts,  the  purpose,  in  and 
through  construction,  is  to  arrive  at  the  intent  of  the  parties. 
Where  the  intent  of  the  parties  is  so  plainly  expressed  that  a 
mere  reading  of  the  contract  leads  the  mind  at  once  to  a 
satisfactory  conclusion  as  to  what  the  parties  intended  by 
the  contract,  then  there  is  no  room  for  construction.  When 
courts  are  called  on  to  construe  contracts,  it  is  their  duty  to 
ascertain,  if  possible,  from  the  contract  itself,  what  the  parties 
meant  by  it.  Resort  must  be  first  had  to  the  language  con- 
tained in  the  contract,  to  the  circumstances  and  conditions 
under  which  the  contract  was  made,  and  the  rights  and  obliga- 
tions of  the  parties  as  created  by  the  contract. 

The  language  of  the  original  contract  clearly  exposes  the 
purpose  of  the  town  and  of  the  principal  contractor  to  avoid 
trouble  and  annoyance  on  account  of  unpaid  bills  for  labor 
and  material,  and  to  avoid  any  annoyance  and  disadvantage  to 
the  town  by  reason  of  the  filing  of  claims  under  the  provisions 
of  the  statute.  The  surety  was  bound  to  know  of  this  pur- 
pose and  this  intent  of  the  original  contracting  parties,  from 
the  very  nature  of  the  contract  itself.  With  this  purpose  and 
object  in  view,  as  expressed  in  the  original  contract,  it  is  easy 
to  determine  what  the  parties  meant  when  they  used  the  terms 
in  the  contract : 
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And  further  agrees  and  guarantees  to  pay  for  all  mate- 
rial used  in  and  about  the  construction  of  said  sewer  which 
may  become  a  lien  upon  the  consideration  therefor^  or  a  claim 
itgaimst  the  town,'* 

Looking  to  the  contract  and  considering  its  purpose,  the 
eontract  should  be  construed  to  mean  that  all  persons  who 
have  the  right  to  acquire  liens  upon  the  property  are  entitled 
to  the  benefit  of  the  contract.  The  agreement  was  to  discharge 
all  indebtedness  that  may  be  incurred  by  the  contractor  which 
may  or  might  become  a  lien  by  following  the  provisions  of  the 
statutes,  and  this  regardless  of  whether  a  lien  was  acquired 
upon  the  property  or  not.  The  contract  expressly  provides 
for  the  payment  of  the  claims  of  those  who  are  entitled  to 
acquire  a  lien.  Any  other  construction  would  nullify  the 
plain  and  manifest  intent  of  the  parties.  The  bond  was  condi- 
tioned that  the  principal  contractor  should  perform  this, 
to  wit,  pay  for  all  material  and  labor  which  may  become  a 
lien  upon  the  fund,  whether  the  party  took  the  necessary 
steps  to  effectuate  the  lien  or  not.  The  purpose  was  to  prevent 
the  taking  of  the  steps  which  would  create  a  lien,  and,  to  avoid 
this,  gave  to  the  persons  who  were  entitled  to  a  lien  a  right 
to  pursue  the  bond. 

As  bearing  upon  this  question,  see  OetcheU  &  Martin 
Lbr,  Co.  V.  Peterson,  124  Iowa  605;  Ourimi  v,  Wright  (Ind.), 
86  N.  E.  453 ;  Ochs  v.  Camahan  (Ind.),  76  N.  E.  788 ;  National 
Surety  Company  v.  Foster  Lumber  Co.  (Ind.),  85  N.  E.  489. 

The  agreements  in  the  contract  and  the  giving  of  the  bond 
were  anticipatory  of  the  rights  conferred  by  Section  3104, 
Code,  1897,  which  provides: 

''The  contractor  may  at  any  time  release  such  claim  by 
filing  with  the  treasurer  of  such  corporation  a  bond  for  the 
benefit  of  such  claimant,  in  suflScient  penalty  and  with  sureties 
to  be  approved  by  such  treasurer,  conditioned  for  the  pay- 
ment of  any  sum  which  may  be  found  due  such  claimant.  Such 
contractor  may  prevent  the  filing  of  such  claims  by  filing  in 
like  manner  a  bond  conditioned  for  the  payment  of  persons 
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who  may  be  entitled  to  file  such  claims,  and  actions  may  be 
brought  on  any  such  bond  by  any  claimant  within  one  year 
after  his  cause  of  action  accrues." 

Our  construction  of  this  bond  leads  to  the  conclusion 
that  the  contract  was  made  and  the  bond  intended  to  secure 
the  performance  by  the  contractor  of  his  obligation  to  pay 

for  materials  for  which  a  claim  might  be  made 

3.  AcnoNB :  par-  •     ^  ^i.  •  j       x»  j    •      xi. 

ties :  action  on     agaiust  the  Consideration  named  in  the  con- 

public  bonds* 

tract,  without  requiring  the  claimant  to  pro- 
ceed under  Section  3102,  and  we  think  there  is  no  doubt  that 
it  was  made  to  prevent  the  actual  making  of  such  claims  against 
the  city,  as  provided  in  that  section,  or,  at  least,  to  avoid  the 
necessity  of  embarrassing  the  city  by  the  filing  of  such  claims. 
Section  3467,  Code,  1897,  authorizes  the  bringing  of  this  action 
upon  this  bond.  Subcontractors  have  a  right,  under  the  stat- 
ute, as  long  as  the  consideration  is  in  the  possession  of  the 
corporation,  to  have  the  amount  in  the  hands  of  the  corpora- 
tion  applied  to  the  payment  of  their  claims,  as  against  the 
principal  contractor.  No  doubt  this  plaintiff  would  have  filed 
his  claim  and  proceeded  against  the  fund,  if  it  had  not  been 
for  the  provisions  of  .this  bond.  It  was  a  claim  that  he  might 
have  filed  and  thereby  secured  payment  out  of  the  fund.  The 
principal  contractor  agreed  to  pay  this  claim  without  requiring 
the  plaintiff  to  proceed  under  this  statute,  and  agreed  to  give 
a  bond  conditioned  that  be  would  pay  it.  He  did  give  the 
bond,  and  the  bondsman  is  now  holden. 

As  bearing  upon  this  question,  see  Hipwell  v.  National 
Security  Co.,  130  Iowa  656,  660 ;  Humboldt  County  v.  Ward 
Bros.,  163  Iowa  510 ;  Thompson  &  Peterson  v.  Stephens,  131 
Iowa  51;  North  St.  Louis  Planing  MiU  Co.  v.  Christophel 
(Mo.),  137  S.  W.  295. 

It  is  our  opinion  that  this  bond,  when  construed  in  the 
light  of  the  contract,  gives  to  this  plaintiff  a  right  to  resort  to 
the  bond  for  payment  of  his  claim. 

On  the  other  proposition,  involved  in  the  bringing  of  the 
suit  by  the  surety  company  in  the  Federal  court,  we  have  to 
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say  thaty  when  this  suit  was  brouc^t,  the  time  in  which 

plaintiff  might  have  filed  his  daim  had  long 
construction:      sinoe  passed,  and  this  fact  was  known  to  the 

belated  coo-  <r  •    •■ 

strucuon:  suretv  Company.    If  the  contention  now  made 

waiver.  ,       /  .         ,  .    ,,   . 

by  the  company  is  to  be  upheld,  it  would  seem 
that  that  was  not  the  contention  of  the  company  at  the  time  it 
brought  this  suit  in  the  Federal  court.  If  this  contention  is 
true,  neither  the  town  nor  this  surety  company  was,  in  any 
way,  holden  to  this  plaintiff;  for  the  plaintiff  had  not  com- 
plied with  any  of  the  requirements  of  Section  3102  which 
would  give  it  a  lien  on  the  fund  or  daim  against  the  town. 
The  surety  company  must  have  instituted  this  suit  solely  for 
its  own  protection.  If  its  present  contention  is  ri^t,  there 
^  was  no  liability  and  it  needed  no  protection,  and  had  no  right 

I  to  maintain  the  suit.    It  had  no  interest  in  the  fund  or  the 

disposition  of  the  fund,  so  far  as  this  plaintiff  was  concerned ; 
yet  it  procured  a  decree  in  its  favor  requiring  the  town  to 
impound  $5,000  to  be  held  for  its  use  and  benefit,  and  as  a 
protection  to  it  against  the  daim  of  the  plaintiff  which,  it  says 
now,  never  existed,  or  at  least  did  not  exist  at  the  time  the 
suit  was  brought.  We  think  that,  by  this  action,  it  waived  the 
claim  it  is  now  asserting,  recognized  its  liability  upon  the 
bond,  and  cannot  now  be  held  to  dispute  it.  It  put  its  own 
construction  upon  the  bond,  and  said: 

'^We  are  holden  to  this  plaintiff;  we  are  afraid  that  the 
fund  out  of  which  payment  might  be  made  may  be  dissipated ; 
we  have  a  right  in  this  fund  to  the  extent  of  this  claim,  if  we 
pay  it ;  we  want  so  much  of  the  fund  set  aside  to  protect  us ;" 
and  a  decree  was  entered  accordingly. 

Under  the  whole  record,  we  think  that  the  couit  erred  in 
sustaining  the  demurrer,  and  the  cause  is,  therefore, — 
Reversed. 

Deemer,  Ladd  and  Salinger,  JJ.,  concur. 
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C.  S.  Dodge,  Appellant,  v.  Grain  Shippers'  Mutual  Fire 

Insurance  Association,  Appellee. 

APPEAL  AND  EBBOB:    Brief  and  Argument — ^Belated  Presentation 

1  of  Legal  Propositions.  Appellant  must  fully  develop  his  "state- 
ment of  legal  points  or  propositione "  in  his  original  brief  and 
argument.  New  points  or  propositions,  subsequently  raise^l  in  a 
reply  argument,  will  be  disregarded.     (Rules,  Sec.  53.) 

INST7BAKCE:      Insurable    Interest — Junior    Mortgagee— Evidence. 

2  Evidence  reviewed,  and  held  to  show  such  value  of  mortgaged 
property  that  a  junior  mortgagee  clearly  had  an  insurable  interest 
therein,  in  excess  of  the  amount  of  his  policy. 

APPEAL  AND  EBBOB:    Beview— Trial  to  Court— Oeneral  Dismissal 

3  — ^Presnmirtion.  Where,  on  a  trial  by  the  court,  the  petition  is 
dismissed  without  any  special  finding  of  fact  on  any  issue  ten- 
dered, it  will  not  be  presumed  that  the  court  based  its  decision  on 
a  proposition  of  fact  having  no  support  in  the  evidence. 

EVIDENCE:      Opinion   Evidence — ^Value.     Testimony   touching   the 

4  value  of  an  incomplete  manufacturing  plant,  by  an  experienced 
builder  who  had  personal  knowledge  of  the  value  of  the  labor  and 
material  of  which  the  building  was  constructed,  and  who  bought 
and  installed  a  large  part  of  the  machinery  therein,  is  competent. 

INST7BANCE:     Avoidance  of  Policy— Frand — ^Evidence.     Evidence 

5  reviewed,  and  held  wholly  insufficient  to  show  any  fraud  on  the 
part  of  the  insured  as  to  the  condition  and  character  of  the  prop- 
erty, or  the  nature  of  the  risk. 

INSX7BANCE:     Insurance  Agents— Who  Deemed  Agent.    An  insar- 

6  ance  agent  is  any  person 'who  shall,  in  any  manner,  directly  or 
indirectly,  transact  the  insurance  business  for  an  insurance  com- 
pany. Evidenced  reviewed,  and  held  that  a  brokerage  insurance 
concern  located  in  a  foreign  country  where  the  property  was 
located  was  shown  to  have  been  the  agent  of  the  insurer.  (See. 
1750,  Code,  1897.) 

INSXTBANCE:     Avoidance   of   Policy- Misrepresentation— Non-Pu- 

7  ticipation  Therein  by  Insured.  Avoidance  of  a  policy  of  insur- 
ance may  not  be  predicated  on  incorrect  statements  in  the  policy 
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concerning  the  Bituation  and  condition  of  the  property  and  the 
nature  and  character  of  the  risk,  wh«i  the  insured  made  no 
representations  in  relation  thereto,  and  the  descriptive  words  of  the 
policy  were  words  chosen  by  the  insurer's  agent  himself.  So 
held  where  the  agent  on  his  own  motion  described  the  risk  as  a 
"builder's  risk." 

INSURANCE:    Construction  of  Policy— ''Bnilder's  BiBk."    What  is 

8  a  "builder's  risk"  depends  upon  the  meaning  given  such  term  by 
the  insurance  world  at  the  place  where  the  itisured  property  is 
located  and  where  the  policy  was  issued — ^not  necessarily  at  the 
principal  place  of  business  of  the  insurer. 

INSURANCE:    Insniance  Agents— Imimted  Knowledge.    The  knowl- 

9  edge  of  the  clerks  and  employees  of  the  agent  of  an  insurance 
company,  acquired  in  the  authorized  pursuit  of  the  agent's  insur- 
ance business,  is  imputed  to  said  agent,  and  consequently  to  the 
company  itself. 

INSURANCE:    Avoidance  of  Policy— Unoccupied  Condition  of  Prc»p- 

10  erty — ^Knowledge  of  Insurer.  Avoidance  of  a  policy  of  insurance 
may  not  be  predicated  on  the  claim  that  the  property  became 
vacant  and  remained  unoccupied  for  a  period  longer  than  10  days, 
contrary  to  the  terms  of  the  policy,  when,  with  the  knowledge  of 
the  agents  of  the  insurer,  the  property  remained  in  the  same 
condition  from  the  date  of  the  policy  to  the  date  of  the  loss. 

INSURANCE:    Construction  of  Policy— ^Invalidity  ab  Initio— Avoid- 

11  ance.  The  fact  that  a  printed  clause  of  a  policy  of  insurance  was 
part  of  a  form  in  general  use,  and  manifestly  intended  to  apply  to 
a  condition  not  present  under  the  policy  in  question,  may  well  be 
given  consideration  on  the  question  of  so  construing  the  said  clause 
that  the  policy  would  be  void  db  initio.  So  held  where  the  prop- 
erty was  imoccupied  at  the  date  of  the  policy  and  so  remained, 
with  the  knowledge  of  the  insurer,  until  loss,  the  policy  con- 
taining a  general  provision  avoiding  the  same  if  property  remained 
unoccupied  beyond  10  days. 

INSURANCE:     Avoidance  of  Policy— Foreclosure  Suits  and  Filizig 

12  of  Liens — ''Knowledge"  and  "Constructive  Notice"  Contrasted. 
Constructive  notice  to  an  owner  of  insured  property — such  as  is 
given  by  the  mere  filing  of  a  foreclosure  suit  or  lien — ^is  not  the 
equivalent  of  knowledge  on  the  part  of  such  owner  of  such  facts. 
So  held  where  avoidance  of  a  policy  of  insurance  was  sought  on 
the  ground  that,  contrary  to  the  policy,  and  with  the  knowledge 
of  the  insured,  foreclosure  proceedings  were  commenced  and  a 
mechanics'  lien  was  filed  on  the  insured  property. 
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Appeal  from  Ida  District  Court. — ^M,  B.  Hutchison,  Judge. 

Saturday,  May  13,  1916. 

Action  to  recover  amount  alleged  to  be  due  upon  a  policy 
of  insurance.  Policy  issued  to  insure  plaintiff's  interest  as 
mortgagee  in  the  property  insured.  Cause  tried  to  the  court 
without  a  jury.  Judgment  ^  for  the  defendant,  dismissing 
plaintiff's  petition.    Plaintiff  appeals. — Reversed. 

Charles  8.  Macomber,  McWhmney  cfe  Brown  and  Miller 
&  WaUingford,  for  appellant. 

Johnston  Bros.,  for  appellee. 

Gaynob,  J. — This  is  an  action  to  recover  an  amount 
alleged  to  be  due  on  a  certain  policy  of  insurance  executed  and 
delivered  by  the  defendant  to  the  plaintiff  to  secure  the  plain- 
tiff's  interest  in  certain  property  as  mortgagee.  The  uncon- 
troverted  evidence  discloses  the  following  facts : 

.  The  plaintiff  resides  in  Lowell,  Massachusetts,  and  was  a 
resident  of  that  city  at  the  time  the  policy  was  issued.  He 
held  two  mortgages  on  certain  buildings  and  additions  owned 
by  the  North  Ontario  Seduction  &  Refining  Company,  situated 
at  Sturgeon  Falls,  Ontario,  Canada.  Plaintiff's  interest  in 
the  property  consisted  of  the  two  mortgages,  one  of  about 
$4,000  and  the  other  about  $5,000,  with  interest,  amounting 
in  all  to  about  $10,000.  These  mortgages  were,  subsisting  valid 
liens  upon  the  land  and  improvements  at  the  time  the  policy 
was  issued,  and  at  the  time  the  fire  occurred  which  destroyed 
the  property.  The  evidence  disclosed  that  the  buildings  were 
partially  completed  at  the  time  the  policy  was  issued.  The 
end  of  the  building  containing  the  engine  and  generator  was 
not  completed,  bricked  in,  and  it  was  contemplated  that  the 
engine  house  should  be  joined  to  the  main  building,  and  the 
main  building  would  have  to  be  opened,  to  a  certain  extent,  to 
enable  this  to  be  done.  Besides,  considerable  machinery  had 
not  been  placed  in  the  building.     The  lower  portion  of  the 
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building  was  boarded  up^  and  the  doors  locked  as  a  matter 
of  protecti<»i,  owing  to  the  numerous  articles  of  machinery 
that  were  loose  in  the  building,  and  as  a  matter  of  protection 
against  loss  or  injury.  The  reason  for  the  delay  in  completing 
the  building  seems  to  be  that  a  roaster  placed  in  the  building, 
while  being  tested,  did  not  work  satisfactorily.  The  new 
roaster  was  to  be  obtained  and  placed  in  the  building  at  an 
expense  of  about  $2,000.  Negotiations  were  being  carried  on 
with  a  view  of  procuring  a  suitable  roaster.  This  was  the 
condition  of  the  building  since  the  February  preceding,  and 
at  the  time  the  policy  was  issued.  The  business  for  which 
the  building  was  constructed  was  not  being  carried  on  at  the 
time.  It  does  not  afiirmatively  appear  that  any  business  had 
been  conducted  in  the  building  prior  to  the  issuing  of  the 
policy.  It  continued  in  that  condition,  without  a  watchman, 
from  the  date  of  the  issuance  of  the  policy  until  the  destruc- 
tion of  the  building  by  fire.  The  policy  was  issued  on  the 
23d  of  August,  1909.  The  building  was  destroyed  on  the  1st 
day  of  November,  1909. 

At  the  time  plaintiff  secured  his  policy  of  insurance  cover- 
ing his  interest  under  the  two  mortgages,  hereinbefore  referred 
to,  the  building  was  covered  by  a  prior  mortgage  in  favor  of 
some  third  parties,  for  about  $30,000.  Plaintiff's  policy  pro- 
vided for  the  payment  of  $1,000  in  case  of  loss ;  that  is,  plain- 
tiff insured  his  interest  in  the  property  to  the  amount  of 
$1,000.  It  is  to  recover  this  $1,000  that  suit  is  brought.  Upon 
the  happening  of  the  fire,  due  proofs  of  loss  were  made,  and 
the  defendant  refused  to  pay. 

The  defendant  for  answer  admits  that  it  is  a  domestic 
corporation  organized  under  and  by  virtue  of  the  laws  of  this 
state,  for  the  purpose  of  writing  fire  insurance,  and  its  prin- 
cipal place  of  business  was  at  Ida  Grove,  Iowa;  admits  that 
it  issued  the  policy  to  the  plaintiff;  admits  that  it  refused 
to  settle  with  the  plaintiff.  The  defendant  further  says  and 
alleges  the  fact  to  be  that,  if  said  property  was  totally  de- 
stroyed by  fire,  as  claimed  by  the  plaintiff,  the  value  of  said 
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property  would  not  exceed  the  value  of  the  interest  of  the 
first  mortgage,  and  says  that  plaintiff  had  no  insurable  interest 
in  the  property  at  the  time  of  loss.  Defendant  further  saya 
that  plaintiff  misrepresented  the  fact  at  the  time  he  applied 
and  obtained  the  insurance,  in  that  he  represented  the  building 
and  fixtures  therein  contained  as  being  ' '  in  the  course  of  eon- 
struction,"  and  said  policy  was  issued  to  the  plaintiff  as  a 
builder's  risk;  whereas,  in  truth  and  in  fact,  said  property,  at 
the  time  of  the  issuance  of  said  policy,  and  during  all  times 
thereafter,  had  been  abandoned,  and  the  windows  were  boarded 
up,  and  the  doors  locked,  and  all  workmen  withdrawn,  and  no 
watchman  was  placed  in  charge  of  the  building ;  that,  instead 
of  being  a  builder's  risk,  the  property  had  been  abandoned 
and  deserted.  Defendant  further  says  that  there  was  a  pro- 
vision in  the  policy  reading  as  follows: 

''This  policy  shall  be  void  if  the  insured  has  concealed  or 
misrepresented  any  material  fact  or  circumstance  concerning 
this  insurance,  or  the  subject  thereof,  or  if  the  interest  of  the 
insured  in  the  property  shall  not  be  truly  stated  herein,  .  •  . 
or  if  the  subject  of  the  insurance  ceased  to  be  operated  for 
more  than  10  days  consecutively,  or  if  the  hazard  be  increased 
by  any  means  within  the  control  or  knowledge  of  the  insured, 
or  if  any  change  other  than  the  death  of  the  insured  take 
place  in  the  interest,  title  or  possession  of  the  subject  of  insur- 
ance, or  if  the  building  described  be  or  become  vacant  or 
unoccupied,  and  so  remains  for  10  days." 

That,  notwithstanding  the  terms  and  provisions  of  the 
policy,  the  plaintiff  concealed  and  misrepresented  to  the  de- 
fendant the  fact  that,  at  the  time  said  policy  was  issued, 
said  building  was  vacant  and  unoccupied,  and  was  in  no 
manner  a  builder's  risk,  or  in  process  of  construction;  that 
after  the  issuance  of  the  policy,  and  notwithstanding  its  terms 
and  provisions,  said  plant,  its  operation  and  construction, 
ceased  for  more  than  10  days.  The  defendant  further  says, 
as  a  matter  of  defense,  that  the  policy  of  insurance,  among 
other  things,  contained  this  provision: 
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''If  the  hazard  be  increased  by  any  means  within  the 
knowledge  or  control  of  the  insured,  the  entire  policy  shall 
be  void." 

That,  notwithstanding  this  provision,  the  property  became 
encumbered  by  the  filing  of  mechanics'  liens;  that  said  liens 
increased  the  hazard  of  the  risk.  Defendant  further  says 
that  the  policy  contained  a  provision : 

**If,  with  the  knowledge  of  the  insured,  foreclosure  pro- 
ceedings are  commenced,  or  notice  given  of  sale  of  any  prop- 
erty covered  by  this  policy  by  virtue  of  any  mortgage  or  trust 
deed,  then  the  entire  policy  shall  be  void.'* 

That,  with  the  knowledge  of  the  plaintiff,  foreclosure 
proceedings  had  been  instituted  against  the  property  men- 
tioned and  described  in  the  policy. 

Upon  the  issues  thus  tendered,  the  cause  was  tried  to  the 
court,  jury  being  waived,  and  judgment  entered  for  the 
defendant,  dismissing  plaintiff's  petition.  From  this,  plaintiff 
appeals. 

I.  The  contention  of  plaintiff  on  this  appeal  is  that  the 
evidence  was  wholly  insufBcient  to  justify  the  court  in  enter- 
ing judgment  against  the  plaintiff ;  that  there  was  no  evidence 

to  support  the  defendant's  contention.    Other 

1.  APPEAL -Aurora-  specific  errors  are  assigned,  but  they  do  not 

uSd^Sie^    appear  in  the  original  argument,  and  are 

prioamoM.       raised  for  the  first  time  in  the  reply.    These, 

we  do  not  consider. 

There  is  practically  no  dispute  in  the  evidence.  Our  duty 
is  to  determine  what  the  rights  of  the  parties  are  under  a 
record  in  which  there  is  no  substantial  dispute  touching  any 
fact  material  to  a  proper  determination  of  these  rights.  The 
determination  of  the  case,  therefore,  involves  the  application 
of  the  law  to  the  facts. 

We  recognize  the  rule  that,  in  all  law  actions  in  which 
a  jury  is  waived  and  the  cause  tried  to  the  court,  the  finding 
•f  the  court  upon  disputed  facts  has  the  same  force  and 

Vol.  17e  Ia.— 21 
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effect  as  is  given  to  the  verdict  of  a  jury,  and  it  will  not  be 
disturbed  unless  the  finding  is  clearly  against  the  evidence. 
We  divide  the  consideration  of  this  case  into  five  parts, 
and  these  several  parts  involve,  we  think,  all  the  controversy 
that  this  record  provokes:  (1)  Does  the  record  show  that  the 
property  destroyed  by  fire  was  not  in  excess  of  the  first  mort- 
gage, and  that,  therefore,  plaintiff  had  no  interest  in  the 
property  to  be  damaged  by  the  destmction  of  it?  (2)  Does 
the  record  show  fraud  and  misrepresentation  on  the  part  of 
the  plaintiff  as  to  the  character  of  the  risk  insured  T  (3)  Does 
the  record  show  that  the  buildings  in  controversy  became 
vacant  and  unoccupied  and  remained  so  for  a  longer  period 
than  10  days,  in  violation  of  the  terms  of  the  policy,* and  did 
the  policy  on  account  thereof  become  void?  (4)  Had  the 
buildings  been  abandoned  in  such  a  sense  that,  under  the  pro- 
vision of  the  policy,  the  10  days'  limit  applied,  rendering  the 
policy  void  ?  (5)  Did  the  filing  of  the  mechanics'  lien  and  the 
commencement  of  foreclosure  proceedings  under  the  first  mort- 
gage render  the  policy  unenforceable  and  void  under  the  terms 
of  the  policy? 

On  the  first  proposition,  touching  the  value  of  the  prop- 
erty  covered  by  this  policy,  the  record  discloses  that  the  plain- 
tiff's testimony  was  taken*    He  testified: 
^  Jurobit^Sfer^"  ' '  I  was  a  Stockholder  in  the  North  Ontario 

mortgagee :evi-  Reduction  &  Refining  Company;  was  a  di- 

rector  and  also  an  employee.  I  have  personal 
knowledge  of  the  property.  I  was  on  the  ground  three  months 
and  over.  The  last  time  I  saw  the  property  before  the  fire  was 
in  March,  1909.  My  knowledge  of  values  is  personal,  based 
on  years  of  experience  as  a  builder,  and  also  I  bought  and 
installed  the  greatest  part  of  the  machinery  in  this  plant.  I 
knew  the  prices  of  lumber  that  went  into  the  building  and  the 
cost  of  some  other  material.  Also  the  cost  of  the  labor.  .  .  . 
My  interest  in  the  property  as  mortgagee  was  $9,000.  The 
property  was  worth,  before  the  fire,  from  $60,000  to  $65,000. 
After  the  fire,  from  $2,500  to  $3,000." 
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He  was  asked  this  question : 

''You  may  state  whether  or  not  the  property  insured  was 
worth  more  or  less  than  the  encumbrance  on  it  at  the  time  the 
defendant  company  issued  you  the  policy  sued  upon.  A. 
About  $15,000  to  $20,000  more  than  all  the  encumbrance. 
.  .  .  The  value  of  the  property  destroyed  by  the  fire  was 
greatly  in  excels  of  the  first  mortgage  at  the  time  of  the  issu- 
ing of  the  policy,  and  also-at  the  time  of  the  fire.  The  amount 
oi  excess  would  approximately  be  the  same  at  the  time  the 
policy  was  issued  and  at  the  time  of  the  fire.  .  .  .  The  build- 
ings cost  from  $50,000  to  $60,000.  I  became  personally 
acquainted  with  the  fair,  actual  market  value  of  the  property 
for  the  purposes  for  which  it  was  intended,  and  for  which  it 
was  attempted  to  be  completed,  before  I  accepted  a  mortgage 
upon  it.  The  value  of  the  property  as  ^  whole;  that  is,  the 
actual  market  value  including  land,  buildings  and  machinery, 
was  about  $75,000.  There  was  a  first  mortgage  ahead  of  mine 
of  about  $25,000. " 

This  is  all  the  evidence  touching  the  value  of  the  prop- 
erty, and  we  think  it  shows  conclusively  that  there  was  a 
balance  in  the  destroyed  property,  in  which  plaintiff  had  an 
interest  before  its  destruction  under  his  mortgage,  and  which 
was  lost  to  the  plaintiff  by  the  fire,  exceeding  the  amount  of 
this  policy,  and  that  plaintiff,  at  the  time  of  the  loss,  had  an 
insurable  interest  in  the  property  exceeding  the  amount  of 
the  policy  issued. 

We  might  remark  here  that  the  court  made  no  special 
finding  of  fact,  but  dismissed  plaintiff's  petition  without 
announcing  a  finding  on  any  fact  involved  in  the  issues 

tendered.  This  necessitates  a  review  by  us 
3.  APPEAL  AND  SB*  of  all  fact  questions  upon  which  the  court's 

BOR :  review :  ^  '^ 

Senenladiimii-   decision  could  find  a  substantial  and  proper 
«a^presump-     basis  for  resting.     If,  upon  the  record  sub- 
mitted, we  find  that  there  is  no  substantial 
basis  in  the  evidence  for  the  holding  against  the  plaintiff,  upon 
the  proposition  submitted,  we  must  assume  that,  on  this  propo- 
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sition,  at  least,  the  court  did  not  find  adversely  to  the  plaintiff, 
nothing  appearing  in  the  record  to  the  contrary. 

Plaintiff's  testimony  touching  the  value  of  this  property, 
though  in  the  nature  of  an  opinion  or  conclusion,  was  compe- 
tent.    The  witness  from  every  point  of  view  sustained  his 

competency,  and  the  evidence  is  affirmative 
'  opinion  evi-        that  uo  Substantial  change  had  taken  place 

in  the  property  from  the  time  it  was  seen  and 
known  of  by  him,  and  the  time  when  the  policy  issued,  and 
the  time  when  the  fire  occurred.  His  testimony  shows  that 
he  had  years  of  experience  as  a  builder ;  that  he  had  personal 
knowledge  of  the  values  of  the  things  that  went  into  the 
composition  of  the  building ;  that  he  bought  and  installed  the 
greater  part  of  the  machinery;  that  he  knew  the  cost  of  the 
labor  that  went  into,  its  construction.  The  witness  was  com- 
petent, his  testimony  was  competent,  and  it  establishes  the  fact 
that  plaintiff  had,  at  the  time  of  the  destruction  of  the  building, 
an  insurable  interest  in  the  building,  in  excess  of  the  amount 
covered  by  his  policy.  As  bearing  upon  the  question  of  the 
competency  of  this  evidence,  see  CUy  Nat,  Bank  of  Cohunibus 
V.  JarcUm,  139  Iowa  499 ;  Clark  v.  EUsworth,  104  Iowa  442 ; 
Jeffries  v.  Snyder,  110  Iowa  359. 

Upon  this  proposition,  we  cannot  hold  that  the  court  found 
against  the  plaintiff,  or  that  he  justified  his  holding  against 
the  plaintiff  upon  an  adverse  finding  upon  this  proposition. 

II.  This  brings  us  to  a  consideration  of  the  second  propo- 
sition :    Does  the  record  show  fraud  and  misrepresentation  on 

the  part  of  the  plaintiff  as  to  the  character  of 
5.  insotancb:        the  risk? 

avoidance  of 

e^dcncef*"^'  There  is  absolutely  no  showing  of  any 

affirmation  on  the  part  of  plaintiff,  or  those 
representing  plaintiff,  touching  the  character  of  this  property, 
its  condition,  or  the  character  of  the  risk  to  be  insured.  Plain- 
tiff held  two  mortgages  upon  property  valued  at  $60,000  to 
$70,000.     His  mortgages  aggregated  about  $10,000.     There 
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was,  at  the  time,  a  first  mortgage  of  about  $30,000.  He  insured 
in  defendant  company  only  $1,000  of  the  $9,000  or  $10,000 
interest  that  he  had  in  the  property  under  his  mortgages.  The 
record  discloses  that  he  resided  in  Lowell,  Massachusetts ;  that 
he  did  not  make  personal  application  for  this  insurance ;  that 
the  defendant  company  was  organized  and  incorporated  under 
the  laws  of  this  state,  and  had  its  principal  place  of  business 
at  Ida  Grove  in  this  state;  that  Charles  £.  Bing  &  Co.,  of 
New  York  City,  were  the  accredited  agents  of  the  defendant 
company,  and  were  authorized  ^  to  represent  the  company 
within  the  territory  occupied  by  the  property  in  controversy. 
The  authority  granted  by  the  defendant  to  this  company  was 
in  writing,  and  the  power  delegated  in  the  following  words: 

*'The  Grain  Shippers  do  hereby  authorize  and  empower 
the  said  attorneys  in  the  name  of  said  company  to  sign  and 
issue  policies  as  shall  be  supplied  to  said  agents  from  time 
to  time,  the  company  reserving  the  right  to  cancel  or  decline 
any  risk  written  by  said  agents." 

Power  was  also  given  to  receive  premiums  and  to  receipt 
for  them  in  the  name  of  the  company.  Charles  E.  Ring  & 
Company  consisted  of  Charles  E.  Bing. ' 

Touching  the  issuance  of  this  policy,  one  Charles  McLean 
Stinson  was  called  to  testify,  and  said  he  resided  at  Toronto, 
Canada ;  that  he  was  a  member  of  the  firm  of  Stinson,  Brody, 

Bing  &  Co.,  insurance  brokers;  that  he  was 

••  ^^J55^^  •        president  of  this  company ;  that  this  company 

deemed  a«^t     Procured  the  policy  in  suit  upon  the  property 

in  controversy;  that  he  was  also  president  of 
McLean  Stinson  &  Brody  Co.,  at  the  same  time ;  that  the  latter 
company  owned  and  controlled  Stinson,  Brody,  Ring  &  Co., 
as  its  brokerage  department ;  that  the  insurance  business  con- 
ducted by  Charles  E.  Ring  &  Co.,  of  New  York,  was  owned 
and  managed  by  McLean  Stinson,  Brody,  Bing  &  Co.,  at 
the  time  the  policy  was  issued;  that  Stinson,  Brody,  Bing  & 
Co.  acted  as  brokers  iii  placing  this  insurance;  that  McLean 
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Stinson  &  Brody  Co.  owned  and  controlled  all  the  business 
carried  on  by  Chas.  E.  Ring  &  Co. ;  that  Stinson,  Brody,  Ring 
&  Co.  and  McLean  Stinson  &  Brody  Co.  were  incorporated 
bodies ;  that  Stinson,  Brody,  Ring  &  Co.  sent  the  wording  of 
the  policy  to  the  New  York  office,  then  conducted  by  Chas.  B. 
Ring,  to  place  the  line  of  insurance  in  question;  that  both 
McLean  Stinson  &  Brody  Co.  and  Stinson,  Brody,  Ring  &  Co. 
acted  in  procuring  the  insurance  in  controversy.  The  relation- 
ship between  McLean  Stinson  &  Brody  Co.  and  Chas.  E.  Ring 
&  Co.  was  in  writing.  The  writing  provided  that  Charles  E. 
Ring  &  Co.  should  act  as  managier  for  McLean  Stinson  &  Brody 
Co.,  and  he  acted  as  their  agent  in  New  York  City ;  that  the 
business  to  be  done  by  the  company  and  by  its  agents  and 
managers  should  be  a  general  insurance  business,  and  included 
the  making  of  contracts  of  insurance,  receipts  for  all  pre- 
miums, etc.,  and  was  signed  '^ McLean  Stinson  Co.,"  meaning 
** McLean  Stinson  &  Brody  Co.,"  and  Charles  E.  Ring  for 
Charles  E.  Ring  &  Co.  The  premium  on  the  policy  in  suit 
was  paid  to  Stinson,  Brody,  Ring  &  Co.,  and  by  it  paid  to 
McLean  Stinson  &  Brody  Co.,  which  last  company  credited  it 
to  its  New  York  office  and  to  the  defendant  company,  and 
paid  the  defendant  company  on  its  account  of  August,  1909. 
The  defendant  passed  a  sight  draft  on  McLean  Stinson  & 
Brody  Co.  for  the  balance  of  its  August,  1909,  account.  The 
testimony  further  shows  that  Charles  McLean  Stinson,  though 
not  a  member  of  the  firm  of  Charles  E.  Ring  &  Co.,  was 
interested  therein  as  president  of  McLean  Stinson,  Brody  Co., 
which  owned  and  operated  the  business  of  Charles  E.  Ring  & 
Co.  in  New  York.  It  further  appears  that  Charles  E.  Ring' 
was,  during  1909,  in  Toronto,  acting  as  managing  director  of 
McLean  Stinson,  Brody  &  Co. 

Charles  McLean  Stinson,  president  of  two  of  the  com- 
panies before  referred  to,  testified  that  he  had  personal  knowl- 
edge of  the  risk  in  controversy  from  February,  1909,  until  the 
date  of  the  fire;  that,  as  agent  for  other  companies,  he  had 
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placed  rigks  upon  this  property;  that  he  obtained  informa- 
tion from  the  agents  of  other  companies  at  Sturgis  Falls, 
from  the  inspector  of  the  Bimouski  Fire  Insurance  Co.,  from 
attorneys  at  Toronto,  and  from  the  Underwriters'  Fire  Insur- 
ance Co.  at  Toronto.  He  further  testified  that  the  property 
had  not  been  abandoned  at  the  time  the  policy  was  issued, 
nor  at  the  time  of  the  fire ;  that  the  owners  were  in  possession 
of  it    He  further  testified: 

''Sometime  in  February  or  March,  1909,  I  first  became 
familiar  with  the  physical  condition  of  this  risk,  and  certain 
lines  of  insurance  for  Mr.  Dodge  were  accepted  by  insur- 
ance companies  for  which  my  firm,  McLean  Stinson  &  Brody, 
acted  as  general  agent,  and  from  that  date  until  the  time  of 
the  fire  I  was  aware  of  the  condition  and  that  the  plant  was 
in  an  uncompleted  state." 

He  said  that,  at  the  time  the  policy  was  issued,  he  would 
call  it  a  builder's  risk — a  building  in  the  course  of  construc- 
tion; that  the  risk  was  properly  described  as  a  builder's  risk, 
and  in  the  course  of  construction ;  that  it  is  held  as  a  builder's 
risk  as  long  as  there  is  not  an  actual  abandonment  of  the 
property;  that  he,  for  his  firm,  knew  the  exact  condition  of 
the  building  at  the  time  they  directed  the  wording  of  the 
policy;  that  the  property  covered  by  this  insurance  was  still 
what  is  called,  in  technical  insurance  terms,  ''a  workman's 
or  builder's  risk;"  that  Stinson,  Brody,  Ring  &  Co.  acted  as 
brokers  in  placing  this  insurance;  that  he,  as  a  member  of 
Stinson,  Brody,  Bing  &  Co.,  had  personal  knowledge  of  the 
character  of  the  risk  at  the  time  the  policy  was  issued. 

The  record  further  discloses  that  Messrs.  Burruss  and 
Sweatman  negotiated  for  the  insurance  in  controversy  with 
the  employees  of  McLean  Stinson  &  Brody  Co.,  in  the  first 
instance,  and  was  by  it  referred  to  the  employees  of  its  bro- 
kerage department,  Stinson,  Brody,  Bing  &  Co. ;  that,  when 
the  policy  was  issued,  the  premium  was  paid  to  Stinson,  Brody, 
Bing  &  Co.,  and  by  it  to  McLean  Stinson  &  Brody  Co. ;  that 
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the  defendant  had  an  account  with  the  latter  company  for 
insurance  premiums,  and  drew  drafts  on  the  company.  Among 
the  drafts  drawn  was  a  draft  for  the  August,  1909,  settlement, 
which  included  the  premium  on  the  policy  in  question. 

We  think  the  record  shows  that  these  companies  were 
acting  for  and  on  behalf  of  this  defendant  company  in  pro- 
curing this  insurance ;  that  they  issued  the  policy  and  collected 
the  premiums  for  the  defendant  company;  that  defendant 
recognized  their  right  to  do  this  by  consenting  to  the  issuing 
of  the  policy,  and  accepting  the  premiums  collected  by  these 
companies  from  the  plaintiff  therefor,  and  by  receiving  such 
premiums  in  due  course  of  business. 

Our  statute,  Section  1750  of  the  Code  of  1897,  provides : 

"The  term  'agent'  ...  shall  include  any  other  person 
who  shall  in  any  manner  directly  or  indirectly  transact  the 
insurance  business  for  any  insurance  company  complying  with 
the  laws  of  this  state.  Any  officer,  agent  or  representative  of 
an  insurance  company  doing  business  in  this  state  who  may 
solicit  insurance,  procure  applications,  issue  policies,  adjust 
losses  or  transact  the  business  generally  of  such  companies, 
shall  be  held  to  be  the  agent  of  such  insurance  company  with 
authority  to  transact  all  business  within  the  scope  of  his 
employment,  anything  in  the  application,  policy,  contract,  by- 
laws or  articles  of  incorporation  of  such  company  to  the  con- 
trary notwithstanding." 

Charles  McLean  Stinson,  president  of  both  companies, 
Stinson,  Brody,  Ring  &  Co.  and  McLean  Stinson  &  Brody  Co., 
had  full  knowledge  of  all  the  facts  touching  this  risk,  the 
nature  and  character  of  the  risk,  its  situation,  and  the  condi- 
tion in  which  it  was  at  the  time  of  the  issuance  of  the  policy. 
Plaintiff  made  no  representations,  to  secure  the  risk,  touching 
the  character  of  the  risk.  With  this  knowledge,  the  policy 
was  prepared  by  these  companies,  or  one  of  them,  and  attested 
by  Charles  E.  Ring  &  Co.,  accredited  agents  of  the  defendant 
Charles  E.  Ring  &  Co.,  at  the  time  being  owned,  controlled 
and  managed  by  McLean  Stinson,  Brody  &  Co.    These  com- 
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panies,  or  one  of  them,  prepared  and  delivered  the  policy 
to  the  plaintiff,  jtist  as  it  is  now  written.  They  received  the 
premium  from  the  plaintiff,  paid  the  premium  to  the  defend- 
ant company,  and  it  is  still  retained  by  it. 

Plaintiff  had   an   insurable   interest   in   this   property. 
Assuming  that  the  character  of  the  risk  was  not  correctly 
described  in  the  policy,  it  is  not  a  matter  of  which  this  defend- 
ant can  complain.    The  fault  does  not  lie  in 
'  avoi^nce'oV       the  plaintiff,  but  in  the  representative  of  this 
resentauon:       defendant.     In  preparing*  the  policy,   they 

nonpartlcipa-  ,        • 

tion  therein  by    chose  the  terms  in  which  the  risk  should  be 

InBured. 

described;  they  presented  it  to  the  plaintiff 
as  their  contract  of  indemnity.  The  defendant  accepted  the 
premium  upon  the  contract  so  made,  and  retained  the  same. 
If  we  should  find  that  the  insurable  interest  of  the  plaintiff  in 
this  property  was  not  correctly  described,  we  find  that  such 
misdescription  was  not  the  result  of  any  fraud  practiced  by 
the  plaintiff,  or  the  result  of  any  concealment  or  misrepresenta- 
tion made  by  him.  We  think  that  the  company  is  bound  by 
its  chosen  words,  and  we  must  assume  that  the  premium  was 
regulated  thereby,  and  it  cannot  now  be  heard  to  say  that 
the  misdescription  rendered  the  policy  void  ab  mUio. 

However,  we  may  go  further  and  say  that  we  think 
that  the  practically  undisputed  evidence  shows  that  this  risk 
was,  in  the  language  and  parlance  of  the  insurance  world  at 

the  time  this  policy  was  issued,  known  as  a 

8.  rNSTOANCT: .      '* builder's  risk,"  and  that  there  was  no  mis- 
construction of  ' 

er's  rtsk."""^"  description  in  fact.  True,  there  is  some  evi- 
dence that  in  Iowa  it  would  not  be  known  as 
a  builder's  risk.  That  is  not  the  question,  however.  The  ques- 
tion is.  What  did  the  people  at  the  place  where  the  contract 
was  made  know  and  understand  these  words  to  mean?  That 
is  the  controlling  question;  and  if  the  parties  whose  minds 
met  upon  this  proposition  at  the  time  the  policy  was  issued, 
and  where  it  was  issued,  knowing  its  then  condition,  under- 
stood it  to  be  a  builder's  risk,  and,  as  such,  undertook  to 
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insure  it^  and  did  insure  it  as  such,  the  defendant  cannot 
complain  that  in  other  jurisdictions  a  different  meaning  would 
attach  to  the  words  than  the  parties  themselves  attached  to 
it,  and  thereby  defeat  the  policy. 

As  bearing  upon  the  question  of  agency,  see  Benfiett  v. 
Council  Bluffs  Ins,  Co.,  70  Iowa  600.  In  this  case,  one  Ben- 
nett obtained  a  policy  of  insurance  in  defendant  company. 

One  Salot  was  defendant's  agent.    This  agent 

»•  fnslIJ-I^TO"  *        directed  his  clerk  to  solicit  a  fire  policy  of  the 

SfEoIlidgl^^    plaintiff.    The  derk  did  this,  and  Salot  issued 

the  policy.  The  clerk  learned,  before  the 
policy  was  issujsd,  that  the  plaintiff  carried  other  insurance, 
but  did  not  communicate  this  fact  to  Salot.  Defendant  urged 
other  insurance  as  a  defense  in  the  suit,  alleging  that  it  had 
no  notice  of  the  other  insurance;  that  other  insurance  violated 
the  policy ;  that  neither  it  nor  its  agent  Salot  knew  of  this ; 
that  what  the  clerk  learned  was  neither  communicated  to  the 
agent  nor  to  the  defendant.  The  court  held  the  defendant 
bound  by  the  knowledge  of  the  agent's  clerk,  and  held  that,  if 
the  clerk  had  full  knowledge  that  there  was  other  insurance 
on  the  property  at  the  time  he  procured  the  application  and 
the  policy  was  issued,  and  this  fact  was  not  communicated 
to  Salot,  it  appearing  that  Salot 's  clerk  had  power  and  author- 
ity to  solicit  the  insurance,  procure  the  application  and  collect 
the  premium  and  deliver  the  policy,  the  defendant  was  thereby 
bound  by  the  knowledge  obtained  by  the  clerk  while  so 
engaged,  and,  having  issued  the  policy  with  such  knowledge,, 
it  must  be  held  to  have  waived  that  condition  of  the  policy. 

See,  also,  London  dk  Lwncashire  Fire  Insurance  Co.  v. 
Oerteson  (Ky.),  51  S.  W.  617.  In  this  case,  a  fire  policy  waa 
solicited  by  a  subagent,  who  knew  that  the  assured  was  not 
the  absolute  owner  of  the  property,  but  who  did  not  commu- 
nicate this  fact  to  the  defendant's  agents  who  issued  the  policy. 
The  court  held  that  the  knowledge  of  the  subagent  would  be 
imputed  to  the  defendant.    In  that  case,  it  was  said : 

^'It  is  usual  for  insurance  agents  who  issue  policies  to 
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send  out  sidkitors  to  take  applieations  on  which  the  policies 
may  be  iasued,  and  authority  to  do  so  may  be  inferred,  nothing 
appearing  to  the  contrary,  for  this  is  the  common  way  the 
bnsinesB  is  done/' 

And  it  was  said  that,  when  a  sabagent  came  to  the  plain- 
tiff and  took  his  application  and  obtained  the  policy  of  insar> 
ance,  the  asBored  had  a  ri^t  to  regard  him  as  the  agent 
of  the  etmipany  for  this  purpose,  inasmuch  as  the  company 
accepted  the  application,  issued  the  p<dicy  and  kept  the  pre- 
mium, and  it  was  said  that,  under  such  circumstances,  the 
company  is  estopped  to  say  that  his  act  was  unwarranted, 
and  if  it  takes  the  benefits,  it  must  also  take  the  burden. 

See,  also,  WHsan  v.  Anchor  Fire  Ins.  Co,,  143  Iowa  458, 
and  authorities  therein  cited. 

A  case  very  much  like  the  one  under  consideration,  both 
in  principle  and  in  fact,  is  Indiana  Ins.  Co.  v.  HariweU  (Ind.) , 
24  N.  E.  100.  This  very  pertinent  remark  appears  in  that 
opinion : 

''But,  under  the  transaction  in  question,  the  appellee 
(plaintiff)  pays  the  premium  that  is  required  by  the  appellant, 
and  receives  his  policy.  How  are  the  agents  or  parties  who 
have  figured  in  the  transaction,  and  through  whom  it  is  closed 
up,  paid  for  their  services?  They  are  paid  by  the  appellant 
(defendant  in  this  case).  What  for?  For  the  benefit  which 
it  has  received  from  their  services.  The  appellant  (defendant 
in  this  case)  received  just  20  per  cent,  less  from  the  risk  than 
it  would  have  received  if  the  appellee  (plaintiff  in  this  case) 
had  gone  to  it  direct  and  obtained  the  policy ;  but  the  appellee 
paid  no  more  than  if  he  had  procured  the  policy  direct  from 
the  appellant.  Upon  principle,  we  can  see  no  reason  for 
drawing  a  distinction  between  an  insurance  broker  who  pro- 
cures a  risk  which  is  adopted  and  accepted  by  an  insurance 
company,  and  where  the  insurance  is  effected  by  a  commis- 
sioned agent,  so  far  as  their  relations  to  the  company  are  con- 
cerned. In  either  case,  what  is  done  is  the  authorized  act  of 
the  company,  and  for  the  services  rendered  the  company 
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responds.  Insurance  companies  are  not  only  responsible  for 
the  acts  of  their  agents  within  the  scope  of  their  agency, 
but  also  for  the  acts  of  the  agent's  clerks,  when  the  company 
knew,  or  ought  to  have  known,  that  other  persons  would  be 
employed  by  and  act  for  the  agents.  Insurance  brokers  are 
the  agents  of  insurance  companies  for  the  purpose  of  deliver- 
ing policies  and  collecting  premiums"— <;iting  Dviuth  Nat. 
Bank  v.  KnoxviUe  Fire  /w.  Co,,  1  Pickle  (85  Tenn.)  76 
(1  S.  W.  689),  from  which  the  opinion  quotes  as  follows: 
''Not  only  is  the  insurer  responsible  for  the  acts  of  its  agent 
within  the  scope  of  his  agency,  but  also  for  the  acts  of  its 
agents,  clerks  or  any  person  to  whom  he  delegates  authority 
to  discharge  his  functions  for  him.  Of  course,  the  act  must 
be  done  by  some  person  authorized  expressly  or  impliedly  by 
the  agent,  and  under  such  circumstances  that  the  insurer  knew, 
or  ought  to  have  known,  that  other  persons  could  be  employed 
by  and  to  act  for  the  agent." 

See,  also,  McArthur  v.  Home  Life  Assn.,  73  Iowa  336.  In 
this  last  case,  it  was  held  that  the  name  of  the  one  who  assumed 
to  act  as  agent  was  endorsed  on  the  policy.  The  defendant 
knew,  when  it  accepted  the  application  and  issued  the  policy, 
that  Hair  claimed  to  act  as  defendant's  agent  and  procure 
the  application.  The  defendant  received  from  the  insured  all 
the  dues  and  assessments  due  the  company,  according  to  the 
terms  of  the  policy.  Having  received  and  enjoyed  the  benefits 
of  Hair's  act,  it  could  not  be  permitted  to  say  that  he  was  not 
its  agent. 

In  the  case  at  bar,  the  application  was  made  to  Stinson, 
Brody,  Ring  &  Co.,  and  the  policy  was  issued.  The  premium 
was  paid  to  this  company,  and  by  it  turned  over  to  McLean  . 
Stinson,  Brody  &  Co.  The  defendant  drew  upon  this  last 
company  for  the  amount  of  the  premium.  The  president  of 
both  of  these  companies  had  full  knowledge  of  all  the  facts 
touching  this  risk.  We  think  that  the  second  proposition  must 
be  answered  against  defendant's  contention. 

Ill  and  IV.     This  brings  us  to  the  third  and  fourth  prop- 
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ositions.    We  treat  these  two  propositions  together.    Does  the 
record  show  that  the  buildings  in  controversy  were  abandoned 

or  became  and  remained  unoccupied  for  a 
'  avoidance  of     period  longer  than  10  days,  in  violation  of  the 

policy :  unoc- 
cupied condl-     terms  of  the  policy! 
tlon  of  prop-  " 

edse  onn^rer  '^^®  buildings  remained  in  the  same  con- 

dition from  the  time  of  the  issuance  of  the 
policy  until  the  fire.  There  was  no  change  in  the  condition 
or  occupancy  of  the  buildings.  This  was  known  to  Charles 
McLean  Stinson.  It  was  treated  and  insured  as  in  process 
of  construction.  We  must  assume  that  the  parties  did  not 
intend  the  building  to  be  occupied  until  construction  was  com- 
pleted. This  is  a  natural  and  necessary  inference  from  the 
conditions  disclosed  by  this  record.  So  far  as  this  record 
shows,  the  building  was  not  in  a  condition  for  occupancy  at 
the  time  the  policy  was  issued,  and  was  not  in  a  condition  for 
occupancy  up  to  the  time  of  the  fire,  in  November,  1909.  We 
cannot  think  that  it  was  the  intention  of  the  parties  that, 
because  of  this  condition,  the  policy  should  be  void  a6  initio. 
It  would  be  if  the  construction  contended  for  by  the  defendant 
were  to  be  adopted.  In  one  sense,  it  was  unoccupied.  It 
was  a  builder's  risk;^  It  was  in  process  of  construction,  and 
insured  as  such. 

The  assurer,  through  its  proper  agents,  knew  that  the 
property  was  as  vacant  at  the  time  the  policy  was  issued  as  it 
was  at  the  time  of  the  loss.  It  knew  that  the  property  was 
in  process  of  construction.  They  insured  it  as  such.  The 
policy  provides: 

''This  entire  policy  shall  be  void  if  the  subject  of  this 
insurance  ceases  to  be  operated  for  more  than  10  consecutive 
days." 

The  defendant  knew  that  the  property  was  not  being 
operated  at  the  time  the  policy  was  issued,  and  knew  that 
time  would  be  required  to  complete  it  so  that  it  could  be 
operated.  We  cannot  hold  that,  with  this  knowledge,  it  was 
the  intention  of  the  insurer,  by  inserting  this  clause  in  the 
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policy,  to  make  the  policy  absolutely  void  because  of  the 
known  condition  then  existing,  and  to  the  existence  of  which 
it  impliedly  consented.     The  policy  further  provides: 

^'Or  if  the  buildings  herein  described,  whether  intended 
for  occupancy  by  the  owner  or  tenant,  be  or  become  vacant 
or  unoccupied,  and  so  remain  for  10  days,  the  policy  shall 
become  void." 

The  purpose  of  entering  into  a  contract  of  insurance  is  to 
secure  indemnity.  The  purpose  is  to  secure  and  to  give 
indemnity.     It  cannot  be  though  that  parties  enter  into  a 

written,  solemn  contract  to  give  and  to  receive 
11.  insubancb:      indemnity,  and,  at  the  same  time,  intend  that 

construction  ^11  7 

o^oiicy^m-  the  contract  should  be  null  and  void  and 
JS^'*^^*^'  ineffectual  to  secure  or  to  give.  Every  con- 
tract should  be  so  construed  as  to  make 
effectual,  to  the  fullest  extent,  the  intention  of  the  parties, 
and  no  policy  should  be  so  construed  as  to  defeat  the  obvious 
intent.  It  should  be  construed  to  make  it  effectual  for  the 
purposes  for  which  the  contract  was  made,  rather  than  such 
as  would  avoid  the  contract.  If  the  words  used  are  sus- 
ceptible of  a  rational  and  intelligent  meaning,  which  is  con- 
sistent with  the  object  and  purpose  evidenced  by  the  entire 
policy,  that  is  the  meaning  that  should  be  given  to  the  words. 
The  general  rule  is  that  the  intention  is  to  be  obtained  first 
from  the  language  of  the  entire  policy,  in  connection  with  the 
risk  or  subject-matter.  The  law  will  not  tolerate  such  shifting 
of  responsibility.  ' '  It  finds  no  sanction  in  that  sturdy  morality 
which  should  underlie  every  system  of  jurisprudence."  This 
provision  undoubtedly  was  in  the  form  of  policy  in  general 
use  by  the  defendant  company,  and  was  in  printed  form.  This 
does  not  destroy  the  eflScacy  of  the  provision,  but  is  a  matter 
to  be  considered  when  we  are  called  upon  to  forfeit  the  par- 
ticular policy  because  of  its  wording. 

As  bearing  upon  this  question,  see  ^cirod  v.  Des  Moines 
Fire  Ins.  Co.,  159  Iowa  121 ;  Funk  v.  Anchor  Fire  Ins.  Co., 
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171  Iowa  331.  As  said  in  Oumeti  v.  Atlas  Mut.  Ins.  Co.,  124 
Iowa  547 : 

''The  principle  is  well  settled  that,  when  an  insurance 
policy  contains  a  condition  which  renders  it  void  at  its  incep- 
tion, and  this  is  known  to  the  insurer,  it  will  be  held  to  have 
waived  such  condition  by  receiving  the  premium  and  issuing 
its  policy." 

We  think  that  the  third  and  fourth  contentions  were  not 
available  to  the  defendant  under  this  record. 

V.  This  brings  us  to  the  fifth  proposition :  Did  the  filing 
of  the  mechanics'  lien  and  the  commencement  of  foreclosure 
proceedings  under  the  first  mortgage  render  the  poUcy  unen- 
forceable and  void  under  the  terms  of  tM 
12.  inbura.ncb:       policy  f     The  provision  of  the  policy  relied 

avoidance  of 

policy: fore-      on  by  the  defendant  reads  as  follows: 

closure  suits  " 

fiens^^inowi-  ' '  ^^  ^^®  hazard  be  increased  by  any  means 

^^strucuve    withiu    the    control    or    knowledge    of    the 
w^ce^con-      insured,  or  if,  with  the  knowledge  of  the  in- 
sured, foreclosure  proceedings  be  commenced, 
or  notice  given  of  the  sale  of  any  property  covered  by  this 
policy,  the  policy  shall  be  void." 

This  provision  of  the  policy  was  prepared  by  the  defend- 
ant company,  and,  no  doubt,  advisedly  so,  with  the  full  under- 
standing of  the  legal  meaning  of  the  words  used.  There  is  evi- 
dence that  there  was  a  friendly  proceeding  instituted  to  fore- 
close the  first  mortgage  after  this  policy  of  insurance  had  been 
issued.  There  is  evidence  that  there  was  a  mechanics'  lien 
filed.  The  evidence  shows,  touching  the  mechanics'  lien,  that 
it  was  a  fraudulent  claim,  or,  at  least,  was  so  considered  by 
the  owners  of  the  property;  that  it  was  not  based  on  any 
indebtedness  from  the  company  to  the  party  filing  the  lien. 
To  defeat  the  policy  on  this  ground,  it  must  affirmatively 
appear  that  the  mechanics'  lien  was  filed  and  the  foreclosure 
proceedings  commenced  tvifh  the  knowledge  of  the  insured. 
There  is  no  evidence  that  he  had  any  knowledge  of  this  pro- 
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ceeding,  or  of  the  filing  of  the  lien,  or  that  he  had  any  control 
over  the  action  of  the  party  in  either  case. 

We  had  occasion  to  constrae  a  provision  such  as  this  in 
Funk  V.  Anchor  Fire  Ins.  Co.,  171  Iowa  331.  In  that  case, 
and  in  this,  there  was  no  evidence  that  the  assured  had  any 
knowledge  of  the  commencement  of  the  foreclosure  suit.  The 
word  ** knowledge*'  is  distinguished  from  constructive  notice. 
The  right  to  forfeit  given  by  the  policy  was  limited  to  those 
cases  in  which  the  insured  had  knowledge  of  the  commence- 
ment of  the  foreclosure  proceedings.  Knowledge  implies 
actual  notice,  as  distinguished  from  constructive  notice.  It  is 
true  that  the  assured  was  a  director  in  the  North  Ontario 
B#duction  &  Refining  Co.,  the  owner  of  the  property  covered 
by  plaintiff's  mortgage.  Constructive  notice  does  not  neces- 
sarily imply  knowledge.  The  plaintiff  lived  in  a  distant  state. 
It  is  not  shown  that  he  had  any  knowledge  of  the  commence- 
ment of  this  proceeding,  or  of  the  filing  of  the  mechanics'  lien. 

Under  the  holding  in  the  Ftunk  case,  supra,  we  must  hold 
that  there  is  a  total  failure  of  proof  upon  this  point.  There 
is  no  claim  that  the  mortgagee  took  possession,  or  that  the 
owner  had  been  disturbed  in  the  possession  by  the  mortgagee. 
There  is  no  evidence  that  notice  of  the  commencement  of  the 
suit  was  served  upon  any  officer  of  the  owner  of  the  property. 
All  that  this  record  disclosed  on  this  point  was  testimony  given 
by  Charles  McLean  Stinson,  in  which  he  'said : 

''I  was  aware  that  the  first  mortgagee  had  commenced 
foreclosure  proceedings  under  the  mortgage,  but  these  pro- 
ceedings were  friendly,  as  the  first  mortgage  was  held  in  trust 
for  Mr.  Gillies,  president  of  the  owner  company." 

But  of  this,  the  record  does  not  disclose  any  knowledge 
on  the  part  of  the  plaintiff. 

Under  the  whole  record,  we  think  that  the  court  erred 
in  finding  for  the  defendant ;  that,  under  this  record,  judgment 
should  have  been  for  the  plaintiff,  and  the  case  is  therefore — 
Reversed  and  Remanded. 

Evans,  C.  J.,  Ladd  and  Salinger,  JJ.,  concur. 
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The  State  op  Iowa,  Appellee,  v.  Mathias  Martin 

O'DoNNELL,  Appellant. 

HOMICIDE:     Murder — Bpedflc  Intent  to  Kill — ^Non-Jnstifiable  In- 

1  ference.  Evidence  which  establishes  that  a  homicide  was  with 
malice  aforethought,  was  willful,  was  deliberate  and  was  premedi- 
tated, does  not  necessarily  justify  the  inference  that  it  was  ic-ith 
the  specific  intent  to  kill, 

PRINCIPLE  APPLIED:  Uxoricide.  Defendant,  with  a  tyran- 
nical and  unfeeling  disposition  aggravated  by  drink,  was  subject, 
for  a  period  of  time  not  shown,  to  habitual  outbursts  of  savagery, 
which  he  vented  upon  his  wife  by  cursing  her,  by  tearing  her 
clothing  from  her  person,  by  unmercifully  choking  her,  and  by 
other  aggravated  and  inexcusable  assaults  and  batteries.  But 
none  of  these  assaults  were  made  with  a  deadly  weapon  and  none 
with  intent  to  kill.  Deceased  was  found  in  the  basement  of  her 
home,  naked,  unconscious,  grimy  with  dirt,  and  covered  with 
numerous  and  horrible  wounds,  manifestly  not  self-inflicted.  None 
of  her  bones  were  fractured  and  no  one  wound  was  fatal,  but  all 
combined  were.  These  wounds  might  have  been  inflicted  with  a 
four-foot  iron  poker,  something  over  half  an  inch  thick,  though  no 
blood  was  found  thereon.  As  part  of  the  transaction,  deceased 
either  fell  or  was  thrown  down  the  basement  stairs.  The  condi- 
tion of  the  upstairs  room  indicated  a  struggle  and  that  the  wo- 
man 's  clothing  had  there  been  torn  from  her  body.  Held  insufiScient 
to  show  beyond  a  reasonable  doubt  that  the  assault  was  toith  the 
specific  intent  to  kill, 

CBIMINAL  IiAW:    Ajipeal— Power  of  Coort  to  Modify  Jadgment. 

2  After  finding  that  a  verdict  of  murder  in  the  first  degree  is  not 
warranted  hy  the  evidence,  the  Supreme  Court  has  no  power,  under 
Section  5462,  Code,  1897,  to  pass  upon  the  evidence  and  determine 
what  the  true  verdict  should  be.  Said  section,  in  order  to  avoid 
the  taint  of  unconstitutionality,  must  be  construed  as  giving  the 
court  power,  on  appeal,  to  render  such  judgment  only  a«  the  Uiw 
demands,  not  such  judgment  as  the  Supreme  Court  may  think  the 
evidence  demands, 

OONSTIT  UTIONAL  LAW:    Oonstznctlon,  Etc— Ckmstmetlon  Lead- 

3  ing  to  InYAlidity— AvoidAnce.  The  desire  of  the  court  is  to 
shield,  if  possible,  every  statute  from  every  charge  of  unconsti- 
tutionality. Between  two  possible  constructions,  the  court  will 
hold  to  that  which  preserves,  rather  than  to  that  which  destroys. 

Vol.  176  Ia.— 22 
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PRINCIPLE  APPLIED:  Section  5462,  Code,  1897,  authorizes 
the  Supreme  Court,  inter  alia,  on  appeal  by  defendant  in  a  criminal 
case,  to  *  *  render  such  judgment  on  the  record  as  the  law  demands, ' ' 
and  to  "modify  the  judgment"  appealed  from,  or  to  "render 
such  judgment  as  the  district  court  should  have  done,"  or  to  "re- 
duce the  punishment "  ( 1 )  If  this  statute  be  construed  to  author- 
ize the  court,  after  finding  that  a  verdict  of  murder  in  the  first 
degree  was  unwarranted  by  the  evidence,  to  pass  upon  the  evidence 
and  determine  what  the  true  verdict  should  he,  it  would  be  uncon- 
stitutional because: 

a.  Depriving  the  accused  of  a  jury  trial.     (Art.  1,  Sec  9.) 

b.  Enlarging  the  jurisdiction  of  the  Supreme  Court  beyond  that 
of  a  "court  for  the  correction  of  errors  at  law."     (Art.  5,  Sec.  4.) 

(2)  If  this  statute  be  construed  to  give  the  court  power  to  render 
such  judgment  only  as  the  law  demands,  then  it  would  be  clearly 
constitutional.    Heldy  the  latter  construction  must  prevail. 

HOMICIDE:    Murder— Appeal— Veidict  XTnsiipported  by  Evidence — 

4  Unavoidable  Beversal.  A  reversal  and  retrial  inevitably  follows 
a  holding  by  the  Supreme  Court  that  a  first  degree  murder  ver- 
dict is  unwarranted  by  the  evidence.  The  court  possesses  no  con- 
stitutional or  statutory  right  to  substitute  itself  for  a  trial  jury 
and  to  pass  upon  the  evidence  and  to  determine  therefrom  the  degree 
or  grade  of  guilt  and  fix  the  punishment  accordingly,  notwith- 
standing Section  5462,  Code,  1897,  authorizing  the  Supreme  Court 
on  appeal  to  "modify  the  judgment,"  or  to  "render  such  judg- 
ment on  the  record  as  the  law  demands,"  or  to  "reduce  the  pun- 
ishment." (See  Art.  5,  Sec.  6,  Const.;  Sections  4730 — 4732,  Code, 
1897.) 

ORIMIKAL  LAW:     Appeal — ^Bfnrdei^-Death   Sentence — Change   of 

5  Puniahment — ^Pover  of  Court.  The  appellate  court  has  no  con- 
stitutional right  to  directly  review  a  verdict,  Held,  inasmuch  as 
the  jury,  in  the  trial  of  a  first  degree  murder  charge,  has  the  sole 
and  exclusive  power  to  say  whether  the  death  sentence  or  life 
imprisonment  shall  be  imposed,  that  the  appellate  court  could  not 
change  such  punishment  on  appeal  without,  in  effect,  doing  the 
unallowable  thing  of  entertaining  an  appeal  direct  from  the  jury's 
verdict, 

CRIMINAL  LAW:     Appeal— Presenting  Question  to  Trial  Court — 

6  ■  Modifying  Verdict.    Conceding,  arguendo,  that  the  appellate  court 

has  power  to  modify  the  verdict  of  a  jury,  imposing  the  death 
sentence  for  first  degree  murder,  yet  it  has  no  such  power  unlesA 
it  appears  that  application  to  modify  was  first  made  to  the  trial 
court, 

HOMICIDE:    Evidence— Other  Offenses.    On  a  trial  for  murder,  evi- 

7  dence  of  assaults  and  batteries  other  than  the  one  resulting  in 
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death,  eommitted  by  the  aecused  upon  the  deceased,  is  admissible 
for  the  purpose  of  showing  (a)  the  mental  attitude  of  the  ac- 
cused and  deceased  toward  each  other  on  the  date  of  the  alleged 
crime,  (b)  malice  on  the  part  of  accused,  and,  perhaps,  (c)  delib- 
eration and  premeditation. 

HOMICIDE:     Mnxder— Ofh«r    Offenfles— Oanttonary    InBtractioiis — 

8  Necessity.  The  introduction,  on  a  murder  trial,  of  an  undue  and 
unusual  amount  of  evidence  tending  to  show  brutal  and  repulsive 
conduct  on  the  part  of  accused  toward  the  deceased  prior 
to  the  fatal  encounter  may  necessitate  an  instruction  to  the  jury 
that  proof  of  maUce  and  premeditation  is  not,  of  itself,  sufficient 
to  justify  the  finding  of  a  specific  intent  to  kill, 

EOMIOIDE:    Mnider— Pxoof  of  Killing  as  Bsazing  on  Deliberation 

9  and  Premeditation.  Mere  proof  of  the  killing  of  deceased  raises 
no  presumption  that  such  killing  was  done  deliberately  or  pre- 
meditatedly,  and  the  jury  should  be  so  instructed. 

Appeal  from  Lee  District  Court, — W.  S.  Hamilton,  Judge. 

Saturday,  Mat  13,  1916. 

A  JURY  found  the  defendant  guilty  of  murder  in  the 
first  degree,  and  directed  that  capital  punishment  be  inflicted. 
Sentence  passed  accordingly,  and  defendant  appeals. — 
Reversed  and  Remanded. 

A.  T.  Marshall  and  J,  M,  C.  Hamilton,  for  appellant. 

George  Cosson,  Attorney  Gteneral,  and  John  Fletcher, 
Assistant  Attorney  General,  for  appellee. 

Salinger,  J. — Inez,  the  wife  of  the  defendant,  was  dis- 
covered in  a  dying  condition,  because  of  statements  made  by 
defendant  when  more  or  less  intoxicated,  which  led  to  an 

entrance  into  the  building  wherein  the  couple 

^*  ^i^Seciii"!rH"  lived.     The  searchers  went  to  -the  basement 

non-ju8tiflabie    because  of  groans  heard,  and  the  woman  was 

found  lying  on  its  floor,  naked  and  uncon- 
scious. She  died  soon  thereafter  without  having  spoken  intel- 
ligently, and  from  the  effect  of  many  and  horrible  wounds 
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which,  in  theii*  very  nature,  could  not  have  been  self-inflicted. 
No  witness  other  than  the  defendant  is  able  to  speak  of  his 
own  knowledge  concerning  the  assault.  The  State  charges 
defendant  with  causing  t^e  death  with  blows  and  bruises. 

We  are  of  opinion  that  the  sentence  of  death  imposed 
should  not  stand.  The  majority  reaches  this  conclusion 
because  it  finds  that  the  evidence  does  not  justify  a  conviction 
for  murder  in  the  first  degree.  While  we  are  agreed  that  the 
sentence  of  death  should  be  canceled,  some  members  of  the 
court  think  this  may  be  accomplished  without  reversing  for 
insu£Sciency  of  the  evidence  to  sustain  a  verdict  of  murder  in 
the  first  degree.  In  these  circumstances,  we  feel  impelled, 
under  the  rule  in  State  v.  Asbvry,  172  Iowa,  at  616,  to  refrain 
from  more  discussion  of  the  evidence  than  is  necessary  to 
determine  whether  a  conviction  for  murder  in  the  first  degree 
can  be  sustained. 

The  effect  of  canceling  the  death  sentence  by  a  reversal 
on  the  ground  that  an  unwarranted  verdict  was  returned,  and 
canceling  it  while  sustaining  the  verdict,  is  so  different  that 
it  becomes  necessary  to  determine  whether  the  verdict  returned 
is  warranted.  Section  4728  of  the  Code  defines  murder  in 
the  first  degree  to  be,  inter  alia,  any  kind  of  **  wilful,  deliberate 
and  premeditated  killing.*'  To  sustain  the  verdict,  we  must 
be  able  to  find  not  only  evidence  of  murder,  but  of  additional 
elements  wnicn  are  as  essential  to  convict  of  murder  in  the  first 
degree,  as  is  evidence  that  any  murder  was  done.  That  this 
is  so,  is  settled  by  our  decisions  that  the  indictment  is  not  one 
for  murder  in  the  first  degree  if  it  charge  no  more  than  that 
the  killing  is  merely  wilful  and  premeditated  (State  v,  Boyle, 
28  Iowa  522) ;  that,  in  addition  to  charging  that  the  assault 
was  wilful,  deliberate  and  premeditated,  it  must  be  charged 
that  the  blow  constituting  the  assault  was  dealt  with  the  pur? 
pose  of  killing  (^iate  v.  McCormick,  21  Iowa  402;  Staie  v. 
WatkinSy  27  Iowa  415) ;  that  the  charge  of  the  specific  intent 
to  kill  must  not  by  the  indictment  be  left  to  inference  (State 
V.  Lifihoff,  121  Iowa  632) ;  and  by  our  holdings  that  the  proof 
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must  tend  to  show  a  specific  intention  to  take  life ;  that  pre- 
meditation implies  more  than  deliberation  and  means  to  medi-. 
tate  and  deliberate  before  concluding  to  do  the  deed;  that  it 
means  not  only  to  take  life  wilfully,  but  to  predetermine  and 
to  contrive  by  previous  meditation  (State  v.  OUlick,  7  Iowa 
287,  311 ;  State  v.  Johns(m,  8  Iowa  625 ;  State  v.  Sopher,  70 
Iowa  494 ;  State  v.  Hackett,  70  Iowa  442 ;  Staie  v.  Sheltm,  64 
Iowa  333;  State  v.  Perigo,  70  Iowa  657).  The  existence  of 
this  intent  cannot  be  presumed  as  a  matter  of  law,  State  v. 
Carver,  22  Ore.  602.  While  the  essential  premeditation  need 
not  be  of  long  duration,  and  may  be  established  by  inferences 
justifiably  to  be  drawn  from  the  circumstances  attending  the 
crime  in  inquiry,  it  will  be  found  that  these  are  more  often 
than  otherwise  drawn  from  the  nature  of  the  weapon  em-, 
ployed,  if  any,  and  the  manner  of  its  use  (Commonwealth  v. 
Woodward,  102  Mass.  155),  or  drawn  from  the  manner  of 
obtaining  the  weapon,  and  from  evidence  bearing  on  whether 
it  was  provided  by  accused  beforiehand,  rather  than  seized 
hastily  in  the  heat  of  an  aflfray  (Taylor  v.  Staie,  108  Ga.  384) . 
We  find  that  the  evidence  as  a  whole  tends  rather  to  nega- 
tive than  to  prove  the  existence  of  this  essential  specific  intent. 
As  to  the  suggestion  that  the  prior  conduct  of  defendant  made 
it  a  jury  question  whether  the  last  assault  i^as  made  with 
specific  intent  to  kill,  we  have  this  to  say :  The  appellant  was 
of  a  tyrannical  and  unfeeling  disposition,  which  drink  exag^ 
gerated.  He  made  prompt  settlement  of  domestic  differences  • 
with  curses  and  blows.  On  each  recurring  carousal,  he  harked 
back  to  that  time  in  which  the  right  of  human  brutes  to  whip 
their  wives  was  unquestioned.  But  none  of  these  assaults,  bad 
as  they  were,  were  made  with  a  deadly  weapon.  Giving  to 
each  recurring  one  its  most  sinister  aspect,  none  was  of  a 
character  more,  grave  than  an  aggravated  and  inexcusable 
assault  and  battery.  None,  of  these  prior  acts  were  done  with 
intent  to  take  life.  Therefore,  they  afford  no  suflScient  evi- 
dence upon  which  to  find  the  existeo^ce  of  such  intent  in  the 
last  assault.     See  Shelton  v.  State,  M  Tex.  662.     The  indict- 
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ment  charges  the  killing  was  done  by  means  of  a  heavy  iron 
poker,  or  other  deadly  weapons  to  the  grand  jury  unknown. 
There  was  found  in  the  house  a  poker,  an  iron  rod  about  four 
feet  long  and  something  over  half  an  inch  thick.    A  blow  from 
it,  when  dealt  by  a  strong  man,  even  with  moderate  force  only,^ 
would  readily  break  bones  or  crush  a  skull.    No  bones  of  the 
deceased  were  broken,  nor  was  her  skull  fractured ;  and,  while 
a  wound  across  the  forehead,  the  most  severe  single  wound 
found,  penetrated  to  the  bone,  the  physicians  agree  that  it 
was  not  mortal.    No  blood  was  found  on  the  poker,  and  the 
only  support  for  the  inference  which  the  State  draws  that  it 
was  used  as  a  weapon,  or  that  a  deadly  weapon  was  used,  is 
that  it  was  found  in  the  room  where  the  parties  lived,  and  the 
nature  of  the  wounds.    The  record  tends  to  show  that  deceased 
either  fell  or  was  thrown  down  the  basement  stairs;  and,  if 
appellant  as  a  witness  may  be  believed,  such  fall  occurred  at 
least  twice.    While  it  is  difficult  to  account  for  all  the  wounds 
by  such  falls,  even  one  such  plunge  may  well  have  produced 
many  of  the  abrasions  and  bruises  which  disfigured  the  body. 
The  condition  of  the  living  room  and  of  its  furniture,  and  the 
clothing  scattered  about,  indicate  that  a  struggle  had  taken 
place,  and  that  the  clothing  was  removed  or  torn  from  the 
woman's  body  before  the  parties  went  or  fell  into  the  base- 
ment.   The  inference  is  strengthened  because  the  naked  body 
of  the  deceased  was  grimy  with  dirt  and  coal  dust  off  the 
basement  floor,  and  because  upon  this  floor  were  tracks  of 
bare  feet  and  other  marks  such  as  might  have  been  produced 
by  crawling  upon  or  <lragging  a  body  across  that  floor.    No 
one  mortal  wound  or  injury  was  revealed  by  the  superficial 
examination  of  the  corpse  or  by  the  autopsy,  but  it  is  reason- 
ably certain  that  the  effect  of  all  the  injuries  combined  was 
sufficient  to  cause  death  upon  a  body  weakened  and  devitalized 
by  a  most  wretched  life.    The  last  assault  yrss  not  essentially 
more  brutal  than  the  ones  that  preceded  it ;  for  the  evidence 
tends  to  show  that  defendant  had  on  other  occasions  stripped 
the  clothing  from  his  wife  and  beatfen  and  choked  her  unmer- 
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cifully.  The  natural,  if  not  the  only  reasonable,  conclusion  is 
that  this  final  attack  was  one  of  habitual  outbursts  of  savagery. 
While  each  and  all  of  them  were  inexcusable  and  outrageous 
beyond  words,  they  fail  to  show  beyond  a  reasonable  doubt 
the  specific  intent  to  kill.  Even  those  of  us  who  do  not  in 
terms  agree  that  the  evidence  was  insufficient,  do  say  that  a 
doubt  may  reasonably  be  entertained  as  to  whether  a  specific 
intent  to  kill  is  sufficiently  established;  that  the  existence  of 
this  intent  is  a  more  open  question  than  any  other  question 
presented ;  and  tiie  strongest  position  taken  by  them  is  that, 
while  the  State  is  not  wholly  without  evidence  of  such  intent, 
it  must  be  conceded  that  its  showing  thereon  is  weak,  and  that 
canceling  the  death  sentence  may  be  more  readily  agreed  to 
because  of  their  belief  that  we  have  a  discretionary  power  to 
reduce  the  punishment  to  life  imprisonment.  In  a  word,  it 
seems  to  us  that  we  are  in  substance  and  effect  agreed  that  the 
evidence  does  not  satisfactorily  sustain  a  conviction  of  murder 
in  the  first  degree. 

II.    It  is  suggested  that  Code  Section  5462  enables  this 

court,  without  reversal,  to  change  the  capital  sentence  to  one 

of  life  imprisonment.    A  fair  construction  of  that  statute  is 

o  /^,w,^., » .« .  that,  if  it  "do  not  affect  the  substantial  rights 

Sf?SSrt  tomwi.  ^^  the  parties,"  the  Supreme  Court  may,  inter 

ify  Judgment.      ^^^  ^^^  ^^jy  reverse,  but  may  (1)  modify,  or 

(2)  "render  such  judgment  on  the  record  as  the  law  de- 
mands/' or  (3),  what  is  in  effect  the  same  thing,  "render 
such  judgment  as  the  district  court  should  have  done." 

What  the  legislature  intended  by  these  grants  must  be 
resolved  under  the  rule  that  statutes  are  not  to  be  so  construed 
as  to  make  their  constitutionality  even  a  matter  of  fair  doubt, 

if  such  construction  be  in  reason  avoidable. 

'  TioNALLAw:       Huuter  V.  Coif  cue  Cons.  Coal  Co.,  175  Iowa 

etc :  construe-     245.    The  Constitution,  Article  5,  Section  4, 

tlon  leading  to 

Invalidity:  constitutes  this  court  one     for  the  correction 

avoidance. 

of  errors  at  law. "    Jt  is  plain  that  to  set  aside 
a  verdict  because  it  is  not  sustained  by  the  evidence  is  an 


344  State  v.  O'Donnbll.  [176  Iowa 

appellate  correetion  of  an  error  at  law.    Wherefore,  we  have 
not  hesitated  to  reverse  on  the  ground  that  the  evidence  fails 
sufficiently  to  show  premeditation.    StcUe  v.  Nolan,  92  Iowa 
491.    To  correct  the  failure  to  render  a  judgment  due  as  mat- 
ter of  law,  or  for  this  court  to  enter  one  thus  demanded,  may 
be  constitutionally  permitted,  because  either  is  clearly  the  cor- 
rection of  an  error  at  law,  or  the  avoiding  the  making  of  such 
error.     The  act  of  rendering  a  judgment  at  any  stage  which 
does  no  more  than  the  law  commands,  affects  no  substantial 
right  of  the  parties.    It  is  claimed  for  Siaie  v.  McCormicky 
27  Iowa  402,  and  State  v.  Thompson,  31  Iowa  393,  that,  in 
principle  at  least,  they  sustain  changing  a  sentence  of  death 
to  one  of  imprisonment  for  life,  without  a  reversal.    These 
were  cases  in  which  the  indictment  did  not  authorize  the  ver- 
dict returned,  and  in  which,  moreover,  the  defendant  con- 
sented to  the  modification.     In  other  words,  a  jury  rightly 
found  on  the  evidence  that  murder  in  the  first  degree  had 
been  done — ^and  the  verdict  was  unwarranted,  not  because  the 
jury  erred,  but  because  the  indictment  was  not  what  it  should 
have  been  in  view  of  the  evidence  obtainable  and  obtained. 
A  true  verdict  for  murder  in  the  first  degree  is  as  well  a  ver- 
dict that  a  murder  punishable  by  imprisonment  for  life  or  a 
fixed  time  has  been  committed.     To  enter  a  proper  judgment 
upon  a  proper  verdict  is  but  to  enter  the  judgment  which  the 
law  demands.    And  the  underlying  principle  has  been,  in 
effect,  applied  in  civil  cases,  wherein,  for  instance,  judgment 
was  entered  for  defendant  despite  verdict  for  plaintiff,  because 
some  item  of  proof  essential  to  a  recovery  had  been  omitted. 

The  exact  question  is  whether,  after  finding  that  a  ver- 
dict of  murder  in  the  first  degree  is  not  warranted  by  the 
evidence,  we  can,  in  effect,  pass  upon  the  evidence  and,  in 

effect,  determine  what  the  true  verdict  should 

4.  Homicide  :mur-  be,  without  going  bcyond  what  is  a  correction 

ported*by*evR'     ^^  ^^  crror  at  law,  and  therefore  engaging  in 

sife^everslL*'*'  what  is  Violative  of  the  Constitution.    Where 

the  only  objection  to  the  verdict  is  that  the 
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court  ha^  mlsconfitrued  the  indictment,  there  is  no  misdoing  or 
fault  on  the  part  of  the  jury.     There  is  a  true  verdict  which 
includes  a  finding  of  murder  in  the  second  degree.  Changing 
the  penalty  to  one  which  is  provided  for  the  crime  which  such 
verdict  includes,  is  to  enter  a  judgment  which  the  law  demands 
on  the  record.    But  where  the  jury  finds  a  degree  of  guilt 
without  warrant  in  the  evidence,  or  contrary  to  it,  the  verdict 
is  not  rightful;  it  cannot  be  sustained  as  written;  and  the 
taint  which  compels  its  disregard  as  a  verdict  of  murder  iu 
the  first  degree  affects  its  being  a  verdict  at  all.    To  apply  to 
a  sound  verdict  the  inevitable  consequences  which  the  law 
attaches  to  anything  included  therein,  is  one  thing;  to  find 
that  there  has  not  been  a  lawful  verdict,  and  thereupon  to 
enter  a  judgment  of  punishment  upon  the  evidence,  is  quite 
another.    Stripping  it  to  the  bone,  the  last  is  a  substitution  of 
the  Supreme  Court  for  a  trial  jury ;  is,  therefore,  a  violation 
of  the  Constitution,  because  it  denies  the  defendant  a  trial  by 
jury  and  because  it  limits  the  accused  to  trial  by  one  jury 
which  has  not  fairly  tried  him ;  and  it  violates  the  provision 
which  limits  the  powers  of  that  court  to  the  correction  of 
errors  at  law,  and  which  prohibits  it  from  weighing  evidence 
except  in  chancery  appeals.     If  the  statute  permission  to  ren- 
der such  judgment  as  the  law  demands  is  construed  to  permit 
this,  the  validity  of  the  statute  is,  to  put  it  at  its  mildest,  open 
to  very  serious  question:  first,  because  of  the  denial  of  due 
trial  by  jury  thus  worked ;  second,  because  the  Supreme  Court 
has  no  powers  other  than  the  Constitution  grants, — ^and  it  pro* 
vides,  in  terms,  that  the  legislature  may  restrict  these, — ^which 
amounts  to  an  express  declaration  that  the  legislature  may 
not  enlai^  these  granted  powers.    Wherefore,  a  statute  which 
permits  the  Supreme  Court  to  weigh  evidence,  determine  the 
degree  of  guilt,  and  fix  the  punishment,  is  an  enlargement 
prohibited  by  the  Constitution.    All  this  may  in.  reason  be 
obviated  by  construing  the  statute  to  give  power  to  render 
such. judgment  only  as  is  due  as  matter  of  law.   .Without  ref- 
erence to  validity,  that  part  of  the  statute  which  authorizes 
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the  Supreme  C!ourt  to  render  such  judgment  as  the  district 
court  should  have  done,  should  not  be  controlling.  Should  a 
district  court,  on  finding  that  a  verdict  of  murder  in  the  first 
degree  was  unwarranted,  sentence  the  accused  to  imprison- 
ment for  life,  which  is  the  maximum  punishment  provided  for 
murder  in  the  second  degree,  we  should  without  hesitancy^ 
reverse  such  action;  and  the  statute  should  not  be  strained 
into  requiring  us  to  do  in  the  stead  of  the  district  court  what 
we  could  not  approve  of  had  that  court  done  it.  When 
we  determine  that  a  jury  has  found  a  degree  of  guilt  which, 
the  evidence  did  not  authorize,  we  find  that  there  has  been  a 
mistrial,  and  no  play  upon  words  can  establish  that  the  defend* 
ant  should  be  denied  a  trial  by  a  proper  jury,  proceeding 
properly.  Suppose  we  are  satisfied  that  the  evidence  proves 
murder  in  the  second  degree.  We  are  not  the  tribunal  pro- 
vided by  the  Constitution  to  weigh  this  evidence  as  an  original 
proposition ;  and  the  evidence  may  not  be  the  same  on  a  retrial. 
If  it  shall  be,  still  the  jury  has  by  law  the  power  to  acquit, 
though  we  are  satisfied  that  defendant  is  guilty  of  murder  in 
the  second  degree.  On  this,  the  responsibility  is  not  ours.  If » 
on  retrial,  the  district  court  should  chai^  the  jury  that,  upon 
the  evidence,  it  must  fix  the  sentence  at  life  imprisonment,  or 
must  find  the  defendant  guilty  of  some  stated  crime  included 
in  the  indictment,  we  should,  of  course,  reverse.  That  which 
we  would  be  compelled  to  disapprove,  if  done  by  the  trial 
court,  is  just  what  we  would,  in  effect,  do  if  here  we  denied 
new  trial  and  fixed  the  punishment  at  life  imprisonment. 

III.    Section  5462,  Code,  in  terms,  permits  us  to  ''reduce 
the  punishment."     We  have  no  occasion  to  enter  upon  an 

academic  inquiry  as  to  whether  it  would  be 
*  LAw^Twpeai:      violative  of  the  Constitution  to  reduce  a  pun- 
sentence:  ishment  imposed  by  the  court.    The  question 

change  of  pun*  , 

Ishment :  power  wc  have  IS  whether  the  Constitution  grants 

of  court.  ** 

the  Supreme  Court  power  to  review  the  action 
of  a  trial  jury,  simpUciter.  Section  4730,  Code,  1897,  is  that, 
if  the  jury  finds  the  defendant  guilty,  it  must  inquire,  and  by 
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its  verdict  ascertain  and  determine,  the  degree ;  but  if  defend- 
ant enters  a  plea  of  guilty,  the  court  must,  by  examination  of 
witnesses,  determine  the  degree,  and  in  either  case  must  enter 
judgment  and  pass  sentence  accordingly.  Code  Section  4731 
is  that  if,  on  trial  of  an  indictment  for  murder,  the  jury  finds 
the  defendant  guilty  of  murder  in  the  first  degree,  it  '^must 
direct  in  its  verdict  whether  the  punishment  shall  be 
death  or  imprisonment  for  life  at  hard  labor  in  the  peni- 
tentiary, but  if  the  defendant  pleads  guilty,  the  court  shall 
so  direct,  and  in  either  case  must  enter  judgment  and  pass 
sentence  accordingly.'* 

Section  4732  of  the  Code  is : 

**  When  the  court  or  jury  shall  direct  that  a  defendant  be 
punished  by  death,  the  court  pronouncing  judgment  shall  fix 
the  day  of  the  execution  thereof." 

.  It  would  seem  to  be  beyond  debate  that,  unless  there  be  a 
plea  of  guilty,  these  statutes  give  to  the  jury  the  exclusive 
power  to  determine  the  degree  of  the  oflPense,  and  to  direct 
which  of  the  two  punishments  fixed  by  statute  shall  be 
infiicted.  What  the  court  alone  may  do  on  plea  of  guilty, 
the  jury  alone  may  do  upon  trial.  The  limitation  is  empha- 
sized by  the  provisions  of  Section  4732,  which  leaves  the  court 
no  power  beyond  pronouncing  judgment  in  accordance  with 
the  verdict ;  and  Section  5718-al3,  Code  Supp.,  1913,  that,  on 
conviction  of  felony  punishable  by  imprisonment  in  the  peni- 
tentiary or  county  jail,  or  by  fine,  or  both,  the  court  may  elect 
to  impose  the  lighter  penalty,  has  bearing.  It  follows  that, 
while  the  trial  court  may  say  that  there  shall  be  no  punish- 
ment upon  the  verdict  because  a  new  trial  is  granted,  it  may 
not  say  that,  though  the  jury,  which  has  been  made  the  sole 
judge  of  which  of  two  punishments  shall  be  suffered,  has 
chosen  one  of  these,  the  court  will  choose  the  other. 

In  State  v.  Hockett,  70  Iowa,  at  444,  speaking  of  the  con- 
stitutionality of  the  statute  which  gives  the  jury  this  power, 
we  say  that  the  court  simply  pronounces  judgment  in  accord- 
ance with  the  declared  will  of  the  general  assembly ;  that,  con- 


348  State  v.  O'Donnbll.  [176  Iowa 

ceding  that  the  judicial  power  is  exclusively  in  the  courts,  it 
is  but  power  to  declare  the  law  as  enacted  by  the  general 
assembly ;  that,  as  applied  to  a  case  like  the  one  at  bar,  it  is 
the  province  and  duty  of  the  court  to  pronounce  judgment  on 
the  verdict  of  the  jury,  and  **that  a  judgment,  though  pro- 
nounced by  the  judge,  is  not  his  sentence  but  the  sentence  of 
the  law.  It  is  the  certain  and  final  conclusion  of  the  law 
following  upon  ascertained  premises." 

In  StcUe  V.  Junkins,  147  Iowa  588,  the  power  to  reduce 
seems  to  have  been  assumed,  or  at  least  to  have  been  conceded 
to  exist,  for  the  purpose  of  argument,  by  both  this  court  and 
the  counsel.  But  it  was  not  necessary  to  go  into  the  question 
of  power,  because  we  determined  the  point  on  the  ground  that 
no  reduction  was  justified.  However,  much  of  the  argument 
indicates  that  there  is  no  such  power.  We  speak  of  the  pun- 
ishment as  one  '^assessed  by  the  jury,"  and  of  the  statute,  as 
one  '*  which  confides  to  the  jury,  and  the  jury  alone,  the  option 
of  assessing  it."  We  point  out  that  the  safeguard  against 
unwarranted  capital  punishment  is  something  other  than 
change  by  this  court,  in  that  we  say  that,  if  great  popular 
excitement  makes  such  likely,  it  is  ordinarily  within  the  power 
of  the  court,  by  temporary  postponement,  or  by  granting  a 
change  of  venue,  to  obviate  this. 

Sections  4143,  4144,  4146,  and  4147,  Jones  &  Adding- 
ton's  Illinois  Statutes,  accomplish  in  substance  what  our 
statute  does,  except  that  the  power  to  fix  the  punishment  is 
given  to  the  jury  in  more  cases.  Interpreting  these  statutes, 
it  has  been  held,  in  People  v.  Joyce,  246  111.,  at  137,  that  * -the 
court  is  not  given  any  discretion  in  fixing  the  punishment, 
and  can  therefore  exercise  none."  Young  v.  People,  6  111. 
App.  434 ;  Shields  v.  People,  132  111.  App.,  at  139,  declare  that, 
when  the  power  to  assess  a  fine  is  given  to  the  jury  in  one 
case,  and  to  the  court  in  another,  the  imposition  of  a  fine  by 
one  not  authorized  to  assess  it  is  an  act  wholly  without  author- 
ity, and  so  much  thereof  as  is  thus  done  by  either  may  be 
stricken  out  as  surplusage.    The  power  to  fix  punishment 
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• 
given  by  such  statutes  to  court  or  jury  is  the  same  power  in 

either  case ;  the  power  of  the  jury  is  that  which  the  court  pos- 
sesses on  plea  of  guilty,  and  the  power  may  be  conferred  on 
either.  People  v,  Joyce,  supra ;  Coates  v.  People,  72  111.  303 ; 
People  V,  IlMnois  St.  Reformatory y  148  111.  413.  The  last  case 
treats  it  as  an  interchangeable  power.  The  right  to  fix  pun- 
ishment is  a  giving  of  ** power*'  as  between  the  court  and  jury. 
See  Coates  v.  People,  72  111.,  at  305 ;  Hamilton  v.  People,  71 
111.  498 ;  People  v.  Murphy,  202  111.  493,  496.  There  is  a  con- 
flict in  authorities  as  to  the  treatment  of  unauthorized  parts 
of  judgments  (Ex  parte  Page,  49  Mo.  291 ;  Ex  parte  Cox 
[Idaho],  32  Pac.  197;  Ex  parte  KeiU/y,  65  Calif.  154);  and 
later  cases  in  that  state,  and  Miller  v,  Snyder,  6  Ind.  1,  hold 
that,  if  a  judgment  be  in  part  authorized  and  in  part  in  excess 
of  power,  the  entire  judgment  is  void.  On  the  other  hand, 
Eisner  v.  Shrigley,  80  Iowa  30 ;  In  re  Oraham,  138  U.  S.  461 ; 
In  re  Oraham  and  In  re  McDonald,  74  Wis.  450;  Sennet's 
case,  146  Mass.  489 ;  Ex  parte  Shaw,  7  Ohio  St.  81 ;  Ex  parte 
Van  Hagan,  25  Ohio  St.  426;  In  re  Sweatman,  1  Cow.  (N. 
Y.)*  144,  followed  in  People  v.  Liscomb,  60  N.  Y.  559 ;  People 
V.  Jacobs,  66  N.  Y.  8 ;  and  People  v.  Baker,  89  N.  Y.  460,  hold 
•  that  only  so  much  of  the  judgment  is  void  as  goes  beyond 
authority.  As  all  the  cases  agree  that,  in  so  far  as  the  judg- 
ment is  unauthorized  by  law,  it  is  void,  and  as,  where  the 
court  fixes  or  changes  a  punishment  when  the  jury  alone  has 
power  to  fix  punishment,  all  that  is  done  by  the  court  is  void, 
we  have  no  occasion  to  resolve  this  conflict. 

It  is  manifest,  then,  that,  as  tHe  election  between  two 
statutory  punishments  is  left  solely  to  the  jury,  any  change 
in  such  punishment  this  court  makes  changes  that  election 
and  deals  with  an  act  wholly  that  of  a  jury.  Now,  while  this 
court  often,  and  rightly,  does  that  which  affects  the  action 
of  a  jury,  it  does  this  by  reviewing  what  the  district  court 
has  done  as  to  such  action.  Whatever  we  do  as  to  a  verdict, 
we  do  by  inquiring  into  whether  the  trial  court  has  properly 
granted  or  denied  a  motion  for  a  new  trial,  as  the  case  may  be. 
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Our  reports  are  filled  with  practice  decisions  whereby  appeals 
have  been  dismissed  because  the  abstract  failed  to  recite  fnore 
than  the  return  of  a  verdict.  The  Constitution  gives  us  no 
power  to  review  a  verdict,  and  those  decisions  rest  upon  that 
self-evident  proposition.  If  we  review  this  particular  punish- 
ment, we  violate  the  Constitution  by  dealing  directly  with  the 
action  of  a  jury.  It  is  the  jury,  not  the  court,  that  imposed 
this  punishment.  It  has  no  power  to  change  that  punish- 
ment ;  has  nothing  but  the  merely  formal  power  to  formulate 
into  a  sentence  what  the  jury  has  predetermined  upon  exclu- 
sive grant  from  the  legislature.  Hide  it  under  words  never 
so  much,  it  remains  true  that,  in  this  particular  and  excep- 
tional case,  if  we  change  the  punishment,  we  deal  directly 
with  the  action  of  a  jury,  and  do  not  touch  the  action  of  the 
district  court. 

Having  once  determined  that  a  jury  has  failed  of  its  duty, 
then  to  fix  the  punishment  by  determining  what  the  evidence 
establishes  is  an  attempt  to  turn  this  court  into  a  substitute 
jury,  no  matter  in  what  guise  we  proceed.  If  we  may  say  on 
the  evidence  adduced  before  the  first  jury  what  the  punish- 
ment shall  be,  it  does  not  stop  with  power  to  say  that  it  shall 
be  the  maximum  one  with  which  murder  in  the  second  degree  , 
is  visited,  but  carries  with  it  the  power  to  fix  any  punishment 
which  the  law  provides  for  any  offense  included  in  the  indict- 
ment. If  we  may  consider  the  evidence,  and  thereupon  fix 
the  punishment  at  imprisonment  for  life,  we  have  the  right  to 
fix  it  at  that  provided  for  assault  and  battery.  It  would  sim- 
ply annul  the  rule  that  prejudice  is  presumed  from  error.  It 
would  leave  it  open  on  each  appeal  to  say  whether  one  who 
has  suffered  from  a  verdict  which  is  not  sustained  by  the  evi- 
dence shall  have  a  new  trial  before  a  trial  court  and  jury,  or 
have  a  new  verdict  entered  in  the  Supreme  Court.  That  the 
justice  of  the  law  shall  be  worked  upon  this  one  particular 
defendant  is  indeed  of  the  greatest  importance.  But  more 
grave  are  the  consequences  of  our  usurping  any  power  which 
the  organic  law  has  given  to  other  tribunals. 
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Waiving  all  this,  how  may  the  Supreme  Court  change 
this  sentence,  in  the  absence  of  any  application  to  the  district 
court  for  such  change?     Section  4105  of  the  Code  provides 

that    a    judgment    or    order    shall    not    be 

'  Litw'i^appeai :      reversed   for   an  error   which   cm   be   cor- 

question  to  rcctcd    on    motion    in    an    inferior    court, 

trial  court:  .,  ,  .  ,  i  i  ^ 

modifying  ver-    until    such    motion    has    been    there    made 

diet 

and  overruled.  Code  Section  4106  is  that 
the  Supreme  Court  on  appeal  may  review  and  reverse, 
although  no  motion  for  new  trial  was  made  below. 
These  two  have  been  construed  together,  and  held  to  provide 
that,  if  an  erroneous  action  be  once  called  to  the  attention  of 
the  trial  court,  it  need  not  be  embodied  in  a  motion  for  a  new 
trial  to  obtain  appellate  review;  but  that,  if  something  com- 
plained of  occurred  after  the  cause  was  submitted  to  the  jury, 
the  appellate  court  will  not  entertain  complaint  thereof  unless 
an  opportunity  was  given  below  to  make  the  correction  sought 
here.  If,  then,  it  may  be  claimed  that  we  do  have  power  to 
modify  the  action  of  the  jury,  that  leads  nowhere;  because, 
despite  that  concession,  we  yet  cannot  interfere,  because  no 
application  to  make  this  change  was  made  below.  The  only 
method  of  invoking  the  action  of  the  trial  court  on  this  head 
must,  of  necessity,  have  been  some  motion  asserting  that  the 
penalty  is  not  warranted  by  the  evidence.  The  motion  for 
"•new  trial  asserts  that  **the  verdict  is  one  of  compromise  and 
not  a  fair  opinion  of  all  the  jurors."  The  only  direct  refer- 
ence to  the  penalty  is  in  Count  2  of  the  motion  in  arrest,  page 
97  of  the  abstract,  which  recites  that  the  penalty  assessed  is 
not  known  to  the  laws  of  Iowa,  because  the  verdict  directs 
"capitol  punishment.'*  To  this  may  perhaps  be  added  Count 
No.  1,  which,  asserting  that  the  verdict  is  not  in  accordance 
with  the  instructions  of  the  court,  is  evidently  intended  to 
complain  of  the  difference  between  '*capitol  punishment,"  and 
a  direction  by  the  jury  that  the  ** punishment  shall  be  death." 
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We  are  firmly  persuaded  that  we  are  limited  to  granting  a 
new  trial  here,  and  cannot  change  the  punishment  imposed  by 
the  jury. 

IV.  If  the  evidence  of  the  State  is  to  be  credited,  the 
defendant  is  so  utterly  brutal  and  depraved  that  ordinary 
human  sympathy  in  his  behalf  is  apt  to  fail  him.    But  he  is 

not  being  tried,  nor  can  we  try  him,  for  hia 
'  dence :  other  general  depravity.  He  is  not  being  tried,  nor 
°"*"»*'-  can  we  punish  him,  for  the  inhuman  abuse, 

assaults  and  beatings  inflicted  upon  his  wife  during  their  mar- 
ried life  prior  to  the  day  on  which  she  met  her  death.  The 
sole  reason  why  this  past  conduct  may  properly  be  considered 
is  for  the  light  it  may  throw  upon  the  real  nature  of  the 
occurrence  on  the  evening  of  January  10,  1914. 

It  is  for  the  wrongful  act  alleged  to  have  been  committed 
that  evening  that  he  may  be  convicted  and  punished  in  this 
case.     This  principle  is  vital,  whether  the  accused  be  a  person 

generally  held  in  high  repute  or  one  of  con- 

^"  dei-^o?her  of  "'^"  firmed  Criminal  habits  and  utterly  worthless. 

aryinatruc-        Where  the  evidence  tends  to  show  that  the 

defendant  is  of  the  latter  character,  it  is  only 
natural  that  jurors  should  over-emphasize  the  importance  and 
effect  of  defendant's  previous  misconduct,  and  the  court 
should  guard  against  this  tendency  by  great  vigilance  and 
intelligent  direction.  While  the  long-existing  discord  and 
treatment  were  competent  to  show  the  mental  attitude  of  the 
husband  and  wife  toward  each  other  on  the  date  of  the  alleged 
crime,  and  as  a  means  of  establishing  malice  on  the  part  of 
the  husband  (State  v.  Cole,  63  Iowa  695),  the  persistency  of 
the  prosecution  in  piling  up  testimony  of  this  nature  beyond 
what  would  seem  necessary  for  the  legitimate  purpose  thereof 
could  scarcely  fail  to  impress  the  jury  with  the  thought  that 
proof  of  this  gross  cruelty  and  abuse  on  part  of  appellant 
established  sufficiently  his  guilt  of  murder  in  the  first  degree. 

True,  the  jury  were  told  by  the  court  that  the  finding  of 
a  specific  intent  to  kill  was  necessary  to  a  conviction  of  murder 
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in  that  degree ;  but  they  were  not  told  that,  while  the  inference 

of  malice  and  also,  perhaps,  of  deliberations 
**  ^r*^'?5Jf'o7"'"  ^^^  premeditation  may  be  drawn  from  the 
Sg  on  deiUiSa-  pr^vious  ill  treatment,  yet  proof  of  malice  and 
meduauon!*"      premeditation  is  not  of  itself  sufl&cient  to  jus- 
tify the  finding  of  a  specific  intent  to  kill; 
nor  were  they  told  that  mere  proof  of  the  killing  does  not 
raise  any  presumption  that  it  was  done  deliberately  or  pre- 
meditatedly.    And  the  intent  to  kill  is  not  necessarily  incon- 
sistent with  manslaughter  or  murder  in  the  second  degree. 
State  V.  PhiUips,  118  Iowa  660,  677;  State  v.  Decklotts,  19 
Iowa  447.    While  we  might  not  reverse  for  this  alone,  we  feel 
constrained  to  say  what  we  have  so  that  it  may  be  a  guide  on 
the  retrial. — Reversed  and  Remanded, 

Evans,  C.  J.,  Deemeb,  Ladd^  Weaver,  and  GAYNORy  JJ., 
concur. 

Preston,  J.,  concurs  in  result. 


Lewis  Wahl,  Appellee,  v.  FRia>  S.  Taylor,  Appellant. 

nuiXJDITLENT    OONVEYANOES:      Action    to    Cancel— Evldenoe. 

1  Evidence  reviewed,  and  held  eofficient  to  justify  a  decree  setting 
aside  a  conveyance  obtained  by  grantee,  who  falsely  assumed  to 
be  the  grantor's  counselor,  friend  and  protector. 

EVIDEKOE:    Bniden  of  Proof-— Fidnciary  Relation — Conveyances — 

2  Consideration.  One  who  occupies  the  relation  of  counselor,  friend 
and  protector  to  another,  and  by  means  of  such  relation  obtains 
from  such  other  a  conveyance,  has  the  burden  of  proof  to  show 
that  he  paid  due  consideration  therefor. 

nuiXJDULENT   CONVEYAKCES:     Action  to   Cancel— Action   by 

3  Qrantor  Participating  in  Fraud.  The  rule  that  a  grantor  who 
conveys  his  property  to  defraud  his  creditors  cannot,  in  equity, 
recover  the  property  from  the  grantee,  even  though  there  was 
no  consideration,  applies  only  when  there  is  actual — ^intentional 
— fraud  on  the  part  of  the  grantor. 

Vol.  176 1  a.— 23 
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nuiXn>TILENT  OONVEYAKCES:  Action  to  Oanoel— Defense— 
4  Paiol  Express  Tiost.  One  who,  through  an  abuse  of  the  confidence 
rightly  but  mistakenly  reposed  in  him  hy  another,  fraudulently 
obtains  from  such  other  a  conveyance  of  land,  will  not,  in  an 
action  by  his  victim  to  cancel  the  conveyance,  be  permitted  to 
find  safe  refuge  behind  the  claim  that  nothing  arose  more  than 
an  express  trust,  unprovable  because  not  in  writing. 

Appeal  from  Washington  District  Court. — John  F.  T.vlbott, 

Judge. 

Saturday,  May  13, 1916. 

Action  to  set  askle  a  conveyance  of  real  estate  on  the 
ground  of  fraud.  Opinion  states  the  facts.  Decree  for  the 
plaintiff  in  the  court  below.     Defendant  appeals. — Affirmed. 

Brookhart  Bros.,  for  appellant. 
Eicher  &  Livingston,  for  appellee. 

Gaynor,  J. — On  the  21st  day  of  February,  1913,  and  prior 
thereto,  plaintiff  was  the  owner  of  two  certain  tracts  of  land, 
which,  for  convenience,  we  will  call  the  10-acre  tract  and  the 

12-acre  tract,  and  on  said  day  conveyed  the 
1.  Fraudulent       same  to  the  defendant  by  warranty  deed.    He 

CONVBYANCE8 1  '^  '' 

eel :  evidemSr      brings  this  action  to  set  aside  this  conveyance, 

on  the  ground  that  it  was  procured  by  fraud 
and  undue  influence  practiced  and  exercised  by  the  defendant 
in  securing  tbe  same.  He  alleges  further  that  no  adequate 
consideration  passed  to  the  plaintiff  therefor.  The  defendant 
denies  all  fraud,  and  claims  that  the  conveyance  was  obtained 
and  made  in  good  faith,  and  for  a  valuable  consideration; 
alleges,  further,  that  plaintiff's  purpose  in  making  the  deeds 
was  to  place  the  title  beyond  the  reach  of  his  creditors,  and 
was  fraudulent  so  far  as  the  plaintiff  was  concerned,  and  that 
he  is  now  estopped  to  assert  any  right  or  title  to  the  land  so 
conveyed.  Upon  the  issues  thus  tendered,  the  cause  was  tried 
to  the  court,  and  decree  entered  for  the  plaintiff.  From  this, 
defendant  appeals. 


ilay  1916]  Wahl  v.  Taylor.  355 

The  case  is  triable  de  novo,  and  not  upon  error.  It 
becomes  our  duty,  therefore,  to  review  the  whote  record,  and 
determine  the  case  upon  its  merits.  Alleged  errors  will  not 
be  considered,  except  in  so  far  as  they  affect  the  final  result 
and  prevent  us  from  reaching  a  fair  and  equitable  conclusion 
upon  the  facts  and  the  law. 

Antedating  the  transaction  here  complained  of,  it  appears 
that,  in  the  fall  of  1912,  the  plaintiff  contracted  to  buy  214 
acres  of  land  from  one  Flarity  at  $137.50  per  acre,  and  agreed 
to  close  the  deal  the  first  of  March,  1913.  It  appears  that  the 
plaintiff  was  practically  a  poor  man — a  mail  carrier  by  occu- 
pation— ^with  little  practical  business  experience ;  that,  about 
the  time  he  entered  into  this  contract  to  purchase,  he  had  an 
arrangement  with  one  Amlong  by  which  Amlong  agreed  to 
take  80  acres  of  the  land  so  purchased.  By  this,  the  plaintiff 
expected  to  meet  the  obligations  of  his  contract  with  Plarity 
when  it  matured.  However,  after  plaintiff  purchased  the 
land,  Amlong  refused  to  take  any  portion  of  it.  This  left 
plaintiff  in  a  somewhat  embarrassing  position.  It  seems  that 
the  contract  with  Flarity  provided  for  a  penalty  of  10  per 
cent,  of  the  contract  price  as  a  forfeiture,  in  the  event  that 
]>laintiff  failed  to  perform  the  contract  according  to  its  terms. 
Thereupon,  plaintiff,  to  relieve  himself  from  his  embarrass- 
ment, sought  out  and  consulted  certain  real  estate  agents  in 
his  town,  and  tried  to  secure  their  services  to  make  disposition 
of  the  land  for  him  before  the  obligatipns  under  his  contract 
matured.  By  this,  he  thought  to  meet  his  contract  and  avoid 
the  penalty  that  might  be  exacted  of  him.  Among  the  real 
estate  men,  he  met  the  defendant,  and  placed  the  matter  before 
him  and  undertook  to  secure  his  services  to  dispose  of  this 
land.  This  was  in  the  month  of  December,  1912,  or  January, 
1913. 

Defendant  was  an  active  and  energetic  business  man,  with 
considerable  experience  in  the  business  world.  He  immediately 
proceeded  to  inform  the  plaintiff,  with  apparent  candor,  that 
he  would  find  great  difficulty  in  disposing  of  the  land  at  the 
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price  at  which  it  was  purchased;  that  he  had  contracted  to 
pay  too  mucH  for  the  land;  that  it  would  not  be  possible  to 
dispose  of  it  before  the  first  of  March.    He  then  proceeded  to 
tell  the  plaintiff,  not  only  that  the  Plarity  land  was  not  worth 
what  he  had  agreed  to  pay  for  it  and  could  not  be  sold  at  that 
figure,  but  that  Flarity  was  a  hard  man ;  that  he  had  known 
Flarity  for  a  great  many  years.    He  then  examined  the  Flarity 
contract,  and  said  that  it  looked  to  him  as  if  Flarity,  from  the 
manner  in  which  he  tied  the  plaintiff  up,  intended  to  take  this 
land ;  that  Flarity  was  a  skinner  and  a  crook,-  and  he  knew  it ; 
that  he  knew  that  he  was  as  crooked  as  he  could  be.    He  then 
told  the  plaintiff  that  he  would  better  see  Flarity  and  see  if  he 
wouldn't  take  it  back.    It  appears  that  plaintiff  then  went  to 
Flarity  and  found  that  Flarity  had  made  such  arrangements 
that  he  couldn't  take  the  land  back;  that,  a  few  days  after 
that,  a  further  talk  occurred  between  the  plaintiff  and  defend- 
ant.   Defendant  wanted  to  know  if  there  wasn't  someone  to 
whom  plaintiff  could  deed  his  property  (being  the  property 
in  controversy) ;  wanted  to  know  if  plaintiff  couldn't  get  some- 
one to  take  his  property  so  that  Flarity  couldn't  get  it;  said 
that  it  looked  to  him  as  if  Flarity  was  trying  to  get  his  other 
property,  and  said :  ''I  am  not  going  to  let  him  do  it  if  I  can 
help  it."    Plaintiff  told  him  that  he  didn't  know  of  any  way 
to  keep  Flarity  from  taking  the  property.    He  then  told  the 
plaintiff  that  he  was  too  old  a  man  to  lose  everything ;  that  his 
boys  needed  what  property  he  had;  wanted  to  know  if  the 
plaintiff  couldn't  turn  the  property  over  to  someone  and  save 
it  for  the  two  boys.    Plaintiff  told  him  that  he  didn't  know 
of  any  person  to  whom  he  could  transfer  his  other  property. 
The  defendant  suggested  some  names.    Plaintiff  told  him  that\ 
that  kind  of  business  didn't  look  good  to  him;  that  it  didn't 
look  right;  that  he  would  rather  make  a  square  settlement 
with  Flarity ;  that  he  would  go  to  Blarity  and  see  if  Flarity 
would  settle  up ;  that  he  would  go  and  talk  the  matter  over 
with  him.     Again  they  met,  and  defendant  said: 

"Well,  you  are  up  against  a  hard  proposition.    I  feel 
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sorry  for  you  and  will  try  to  get  you  out  of  it  in  some  way, 
and  to  see  if  there  is  not  some  way  to  keep  Plarity  from  get- 
ting it." 

A  few  days  later,  the  defendant  called  the  plaintiff  to  his 
oflSce.  Plaintiff  went.  The  defendant  then  proposed  that  the 
plaintiff  deed  the  property  to  him,  his  10  and  12  acres,  and 
said  that  in  this  way  he  coidd  keep  Flarity  from  robbing  him 
of  the  property  that  he  already  possessed.  Defendant  asked 
the  plaintiff  to  give  him  the  deed,  put  the  thing  in  his  hands, 
and  *4et  him  crack  the  whip;"  and,  thereupon,  the  plaintiff 
conveyed  the  property  in  question  to  defendant,  and  the 
defendant  delivered  to  plaintiff  two  deeds — one  to  60  acres  of 
land  in  Missouri,  executed  by  one  Britton,  and  one  to  39  acres 
of  land  in  Minnesota,  purporting  to  be  executed  by  one  Ame 
— and  paid  him  $2  in  cash.  The  deeds  contained  no  grantees. 
They  were  both  in  blank.  The  deed  from  Britton  was  signed 
and  acknowledged  June  18,  1912.  The  deed  from  Ame  to 
the  Minnesota  land  was  dated  April  20,  1912.  Plaintiff  knew 
nothing  of  the  character  of  the  land  described  in  these  deeds ; 
knew  nothing  of  the  persons  who  purported  to  be  grantors  in 
these  deeds.  The  only  abstract  of  title  delivered  at  the  time 
was  an  old  abstract  dated  November  17,  1908,  nearly  four 
years'before  the  deeds  were  executed.  At  the  time  these  deeds 
were  delivered,  defendant  did  not  insert  plaintiff's  name  in 
the  deeds  as  grantee,  nor  did  the  plaintiff  subsequently  enter 
his  name  as  grantee.  These  deeds  were  not  recorded  at  the 
time  they  were  delivered  to  the  plaintiff,  nor  have  they  since 
been  recorded.  If  defendant's  contention  is  true,  the  plaintiff 
accepted  unrecorded  deeds  to  land  in  distant  states,  without 
any  knowledge  of  the  character  or  quality  of  the  land,  with- 
out knowing  whether  the  grantors  named  therein  had  any 
title  to  the  land  or  not,  without  the  name  of  any  grantee 
inserted  in  the  deeds,  without  an  abstract  showing  the  con- 
dition of  the  title  at  the  time  of  the  delivery,  without  any 
knowledge  as  to  whether  or  not  the  grantors  were  financially 
responsible  for  their  warranties,  and  without  any  fact,  other 
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than  the  delivery  of  a  naked  piece  of  paper,  showing  that  he 
was  getting  anything  for  the  property  conveyed  to  the  defend- 
ant. It  strikes  the  mind  as  rather  extraordinary  that  a  man 
possessing  average  business  sense  would  dispose  of  property 
amounting  to  nearly  $3,200  without  any  assurance  from  any- 
body that  he  was  receiving  anything  in  return  therefor.  We 
recite  these  facts,  not  because  they  are  controlling,  but  as  a 
strong  sidelight  exposing  to  view  the  true  situation  as  it 
existed. 

If  plaintiff  conveyed  this  property  in  question  to  defend- 
ant,  in  consideration  of  the  receipt  of  these  deeds  and  $2  in 
money,  under  the  conditions  exposed  in  this  record,  intending 
to  part  with  his  title  to  the  land  in  question  to  the  defendant 
in  consideration  thereof,  he  certainly  needed  a  guardian. 
Under  this  record,  the  defendant  gave  the  plaintiff  no  assur- 
ance that  he  was  receiving  anything  for  what  he  parted  with, 
except  these  blank  deeds,  an  abstract  four  years  old,  and  $2 
in  money.  Assuming  that  the  burden  was  on  the  plaintiff  to 
show  that  the  consideration  was  inadequate,  there  is  evidence 
to  show  that  there  were  60  acres  in  the  Missouri  tract ;  that  it 
was  not  worth  over  $5  an  acre;  that  there  were  39  acres  in 
the  Minnesota  tract;  that  it  was  not  worth  to  exceed  $5  an 
acre,  making  a  total  valuation  of  the  land,  provided  the*  title 
was  good  and  unencumbered,  of  $495.  Defendant's  testi- 
mony, however,  tends  to  show  that  the  land  was  worth  $20 
an  acre,  which  would  make  the  total  consideration  $1,980. 
The  evidence  shows,  with  absolute  certainty,  that  plaintiff's 
property  was  worth  practically  $3,200  at  the  time  of  the  con- 
veyance ;  so,  even  under  defendant 's  theory,  there  was  a  dif- 
ference between  the  values  of  approximately  $1,220  in  defend- 
ant's favor — a  profit  which  defendant  claims  legitimately  to 
have  made  in  his  professed  effort  to  serve  the  plaintiff  as  his 
friend,  and  defend  him  against  the  wicked  Flarity. 

It  is  profitless  to  review  all  the  testimony  here.  It 
strongly  savors  of  a  direct  and  deliberate  effort  on  the  part 
of  the  defendant,  under  the  guise  of  friendship,  to  circumvent 
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the  plaintiff,  to  play  upon  his  credulity  and  his  fear.  There 
is  nothing  in  the  record  to  show  that  Flarity  is  other  than  an 
honest  man.  The  record  does  show  that  Flarity  made  no 
effort  to  circumvent  the  plaintiff;  that  the  matter  between 
Flarity  and  the  plaintiff  was  settled  amicably.  Flarity  sought 
nothing  under  his  forfeit,  except  the  $500  already  paid,  and 
that  much  the  plaintiff  conceded  to  him.  There  is  nothing  in 
the  record  to  justify  defendant's  harsh  language  of  and  con- 
cerning Flarity.  We  must  assume  that  it  was  made  for  a 
purpose,  and  that  the  purpose  has  been  accomplished  so  far. 

In  setting  out  the  record  here,  we  have  taken  the  testi- 
mony that  we  believed  to  be  true  and  reliable.  We  are  not 
bound  to  accept  the  testimony  of  any  one  witness  as  true. 
We  accept  the  testimony  of  no  witness  as  absolutely  true  in 
controversies  of  this  kind,  but  look  to  the  whole  record,  and 
judge  the  testimony  from  the  standpoint  of  probability. 
That  which  is  true  ordinarily  is  reasonable  and  consistent 
with  the  usual  and  ordinary  methods  of  men.  That  which  is 
false  bears  its  own  earmarks. 

We  hold  that  the  defendant  assumed  the  role  of  counsellor 
and  friend,  advisor  and  protector;  pictured  Flarity  as  a  vul- 
ture, greedily  waiting  for  the  Ides  of  March,  to  pounce  upon 
and  destroy  the  plaintiff  financially.  He  thrust  himself  into 
the  breach  as  an  armored  knight,  eager  and  anxious  to  pro- 
tect and  defend  plaintiff  against  the  wily  Flarity.  In  his 
great  tenderness  and  anxiety  he  professed  to  see  and  compre- 
hend dire  consequences  to  plaintiff's  children.  He  said  to  the 
plaintiff: 

**You  are  too  old  a  man  to  lose  everything.  You  owe  it 
to  your  children  to  save  what  you  have.  Flarity  has  bound 
you  hand  and  foot.  Flarity  is  a  vulture.  Your  property  is 
his  prey.    Hide  it.    Your  only  safety  lies  in  that." 

Fear  was  in  the  heart  of  the  plaintiff.  He  dropped  that 
which  he  sought  to  save  into  the  lap  of  the  defendant,  credu- 
lously relying  on  the  defendant  to  return  it  to  him  when  the 
vulture  had  ceased  his  vicrilance  of  Dursuit.     There  was  no 
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vulture  pursuing  the  plaintiff.  It  was  a  creature  of  def end- 
ant 's  imagining,  held  up  before  the  plaintiff  for  a  sinister  and 
wicked  purpose.  Thus  the  defendant  ''dropped  off  goi^ed 
from  a  scheme  that  left  the  plaintiff  flaccid  and  drained." 
We  are  asked  as  a  court  of  equity  to  aid  the  defendant  to 
retain  the  fruits  of  his  perfidy.    This  we  cannot  do. 

It  is  clear  from  this  record  that  the  plaintiff  regarded 
the  defendant  as  his  advisor  and  friend ;  one  who  was  willing 
to  stand  between  him  and  his  improvised  enemy;  that  the 

plaintiff  reposed  trust  and  confidence  in  him ; 
^'  ?^"**^-         ftiid  thftt  the  defendant  abused  this  confi- 

burden  of 

ary*reia«on :"      ^^ncc.    This  record  does  not  make  it  plain 
consi^MLttoiL     that  the  plaintiff  received  anything  from  the 

defendant  as  a  consideration  for  this  prop- 
erty. We  are  inclined  to  think  that  the  rule  is  that,  when  it 
is  shown  that  one  has  assumed  to  be  the  advisor  and  friend  of 
another  to  act  for  him  as  his  agent  in  the  transaction  of  busi- 
ness, he  owes  the  utmost  good  faith  in  the  transaction.  They 
no  longer  deal  at  arm's  length.  Where  one  takes  from  the 
other  under  such  conditions,  it  is  incumbent  upon  him  to 
show  that  he  gave  a  fair  return.  This  the  record  does  not 
show.  In  fact,  it  fairly  negatives  the  idea  that  the  plaintiff 
received  from  the  defendant  any  consideration  for  his 
property. 

The  defendant  invokes  the  rule  that  one  who  sells  bis 
property  to  defraud  his  creditors  cannot  in  equity  recover  the 
property,  even  though  there  was  no  consideration.    This  rule 

is  applied  only  when  there  is  actual  fraud, 
'  OONVBTANCB8:     aud  Is  applied,  not  because  it  is  right  for  the 

action  to  can-  ^i        ^     y  ^ i  a      i        i 

eel :  action  by      othcr  to  kccp  the  property,  but  because  courts 

GTrantor  partlo-  ^      mt       ^  7 

fraud  *  ^^  ^^  equity  will  not  interfere  to  undo  that  which 

the   other,   in  perpetrating   the   fraud,   has 

brought  upon  himself.     The  record  discloses  no  intentional 

fraud  on  the  part  of  the  plaintiff  in  this  transaction,  and  we 

think  none  can  be  imputed  to  him  from  the  facts  disclosed. 

It  is  urged  by  the  defendant  again  that,  even  conceding 
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all  that  plaintiff  claims,  there  arose  nothing  more  than  an 
express   trust,   which,   not   being   evidenced   in   writing   as 

required  by  statute,  cannot  be  enforced  in  this 
4.  fraudumnt       action.    We  cannot  answer  this   contention 

OONVBTANCSa  .* 

cer*defeiS""      ^^^^^  than  in   quoting  from   Schneider  v. 
SSJt^'^'*"      iSc/iweider,  125  Iowa  1,  in  which  this  language 

is  used : 

"Where  the  relations  of  the  parties,  or  the  circumstances 
in  which  they  are  placed,  are  such  that  one  of  them,  acting  as 
a  reasonable  person,  places  special  trust  and  confidence  in  the 
other,  the  latter  cannot  with  impunity  abuse  that  trust  and 
confidence  to  his  own  profit.  It  is  well  settled  that  where  it 
appears  that  a  fiduciary  or  confidential  relation  existed 
between  the  parties  at  the  time  of  the  transaction  alleged  to 
be  fraudulent,  such  as  trustee  and  cestui  que  trust,  principal 
and  agent,  attorney  and  client,  husband  and  wife,  guardian 
and  ward,  or  where  one  of  the  parties  for  any  other  reason 
possesses  infiuence  or  power  over  the  other,  the  law  raises  a 
presumption  of  fraud  whenever  the  party  in  whom  the  confi- 
dence is  reposed  obtains  from  the  others  a  contract  to  his  own 
profit.  .  .  .  The  vital  question  is  whether  there  was  con- 
fidence reposed  by  one  in  the  other,  whether  the  party  who 
alleges  the  wrong  dealt  with  the  other  at  arm's  length,  under 
circumstances  where,  as  a  reasonable  person,  she  ought  not  to 
have  been  misled ;  or  whether,  having  placed  confidence  in  the 
other,  either  as  a  relative,  friend  or  adviser,  the  other  took 
advantage  of  her  faith  and  dependence  to  enrich  himself  at 
her  expense.  If  that  fact  be  found,  the  court  will  not  only 
refuse  to  enforce  a  contract  thus  wrongfully  obtained,  but  will 
compel  the  wrongdoer  to  make  restitution,  where  necessary  to 
eflfect  justice ;  and  this  it  will  do  .  .  .  because  it  is  a  fun- 
damental principle  in  equity  that  one  who  has  invited  another 
to  place  confidence  in  him  shall  not  be  permited  to  profit  by  a 
betrayal  of  it." 

See,  also,  Williams  v,  CoUins,  67  Iowa  413. 

Upon  the  whole  record,  we  think  that  the  conclusion 
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reached  by  the  trial  court  was  a  righteous  and  just  conclusion* 
The  decree  has  our  full  and  unstinted  approval.  The  decree 
of  the  district  court  is  therefore — Affirmed. 

Evans,  C.  J.,  Ladd  and  Saunger,  JJ.,  concur. 


E.  J.  Dawson,  Appellant,  v.  National  Life  Insurance  Com- 
pany OF  America  et  al.,  Appellees. 

COBPORATIOKS:  OfBcenh— Fiduciary  Relation  to  StockbdldezB — 
Pnxcluuie  of  Shares  rroBomptlon— Bniden  of  Proof.  A  fldueiarjr 
relation  exists  between  a  managing  officer  of  a  corporation  and  a. 
stockholder  toith  relation  to  the  aiockholder* 8  shares  of  stock,  and 
any  contract  between  them  by  which  such  officer  acquires  profit 
out  of  such  shares  to  the  detriment  of  such  stockholder  is  pre- 
sumptively fraudulent  and  voidable,  and  tlie  burden  is  on  such 
officer  to  rebut  such  presumption  by  an  affirmative  showing  that 
said  contract  was  fairly  procured  for  value,  or,  if  obtained  for 
lees  than  value,  that  it  was  procured  upon  full  disclosure  of  all 
facts  bearing  on  value  known  to  such  officer  and  unknown  to  the 
stockholder. 

PRINCIPLE  APPLIED:  Plaintiff  was  bookkeeper,  and  owned 
3  shares  of  the  stock  of  the  Des  Moines  Life  Ins.  Co.  Of  the  1,000 
shares  of  stock  outstanding,  Rawson,  the  president,  owned  251 
shares;  Mrs.  Rawson,  the  vice-president,  250  shares;  a  son,  1  share; 
and  Harbach,  the  secretary  (and  Rawson 's  son-in-law),  50  shares. 
The  other  448  shares  (which  included  plaintiff's  shares)  were 
widely  scattered.  There  was  evidence  justifying  the  jury  in  findin^i^ 
that  the  value  of  the  shares  was  much  in  excess  of  $200  each^ 
especially  if  sold  for  the  purpose  of  effecting  reinsurance.  The 
active  management  of  the  company  was  by  Mrs.  Rawson  and  Har> 
bach,  owing  to  the  president's  illness.  The  National  Life  Ins.  Co.,. 
through  its  president,  Johnson,  conceived  the  plan  of  acquiring  all 
the  assets  of  the  Des  Moines  Cbmpany  by  acquiring  its  stcKik  and 
reinsuring  its  risks  in  the  National.  Johnson  was  willing  to  put 
in  $700,000  to  effect  the  deal,  and  the  jury  could  have  found  that 
the  Rawsons  and  Harbach  so  knew.  Protracted  negotiations  re- 
suited  in  an  agreement  to  buy  the  Rawson  stock,  502  shares,  for 
$500,000--practically  $1,000  per  share — and  Harbach 's  50  shares 
for  $10,000, — $200  per  share,  apparentlyy  but  all  this  was  on  con- 
dition that  Johnson  could  get  the  remaining  448  shares,  or  prac- 
tically all  of  them,  for  not  to  exceed  $200  per  share.  Mr.  and 
Mrs.  Rawson,  Harbach  and  Johnson  then,  by  concerted  plan,  ar- 
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ranged  that  Johnson,  through  Harbach's  agency,  should  secretly 
acquire  the  said  448  shares.  For  this  latter  service,  Harbach  was 
to  receive,  and  ultimately  did  receive,  $40,000,  in  addition  to  $10,000 
for  his  60  shares,  and  was  put  on  the  pay  roll  of  the  National  Com- 
pany for  three  years  at  $12,000  per  annum.  Harbach  did  secretly 
buy,  for  Johnson,  all  but  14  of  the  448  shares,  for  something  less 
than  $200  per  share,  plaintiff  being  induced  to  sell  his  3  shares 
for  the  latter  figure  per  share.  The  foregoing  negotiations  wnd  the 
scheme  involved  therein  tcere  not  revecUed  to  plaintiff.  The  deal 
was  worked  out,  the  Rawson-Harbach  family  receiving  $550,000  for 
552  shares,  out  of  the  $700,000,  while  the  remaining  448  shares 
received  less  than  $00,600,  the  remaining  $50,000,  plus,  going  for 
'''other  expenses"  in  perpetrating  the  deal.  Heldf  plaintiff,  in 
his  action  for  damages  for  fraudulent  purchase  of  his  stock,  was 
entitled  to  recover  of  those  participating  in  the  scheme  the  value 
of  his  stock  without  reference  to  the  price  agreed  on  at  the  time 
of  the  sale,  and  that  the  jury  should  have  been  instructed  in 
accordance  with  the  principle  stated  in  the  syllabus. 

Appeal  from  Polk  District  Covrt. — ^W.  S.  Ayres,  Judge. 

Monday,  May  15,  1916. 

Action  to  recover  damages  consequent  upon  fraud 
alleged  to  have  been  practiced  in  the  purchase  of  three  shares 
of  stock  in  the  Des  Moines  Life  Insurance  Company.  From 
judgment  entered  on  the  verdict,  plaintiff  appeals. — Reversed. 

Casper  Schenk^  for  appellant. 

« 
Maurice  E.  Locke,  Cummins,  Hume  da  Bradshaw,  and 

J.  B.  Weaver,  Jr.,  for  appellees. 

Ladd,  J. — The  Des  Moines  Life  Insurance  Company  was 
organized  on  the  mutual  plan  about  1885,  and  so  continued 
under  various  forms  of  organization  until  about  January  1, 

1908,  when  it  was  incorporated  under  the 
Corporations  :    laws  of  lowa  as  a  legal  reserve  life  insurance 

officers :  fldu- 

stoc^hoiderlr  ^^^  company,  with  a  capital  stock  of  $100,000 
?hl?e^f  p?i.  divided  into  1,000  shares  of  the  par  value  of 
dSTSf  p?oof"''"    *^00  each.    Its  business  expanded  so  that,  in 

the  fall  of  1911,  nearly  $30,000,000  of  insur- 
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ance  was  in  force.  The  health  of  its  president,  C.  E.  Bawson, 
failed,  and  the  burden  of  managing  the  company  devolved 
largely  on  his  wife,  L.  C.  Bawson,  and  son-in-law,  Wilmot  A. 
Harbach,  who  had  been  .vice-president  and  secretary  respec- 
tively since  the  reorganization.  Rawson  owned  251  shares  of 
stock;  Mrs.  Bawson,  250  shares;  their  son  Homer,  1  share; 
and  Harbach,  50  shares.  The  remaining  448  shares  were 
widely  distributed ;  for  in  reorganizing,  any  policy  holder  was 
permitted  to  subscribe  for  a  limited  number,  and  in  that  way, 
plaintiff,  who  was  the  company's  chief  bookkeeper,  acquired 
3  shares.  The  book  value  of  these  shares  was  about  $130  each 
at  the  time  in  question,  but  shares  had  been  sold  for  as  much 
as  $150  each.  A  surplus  of  $350,000  not  assigned  to  policy 
holders  had  accumulated,  and,  according  to  the  evidence,  the 
value  of  the  insurance  outstanding  for  the  purpose  of  trans- 
ferring to  another  company  was  about  $15  per  $1,000  of 
stipulated  indemnities,  or  altogether,  about  $450,000.  This, 
of  course,  included  the  transfer  of  agencies,  in  so  far  as  pos- 
sible, and  other  incidental  advantages.  Manifestly,  the  man- 
agement had  been  efficient,  and  there  was  room  for  a  finding 
that  the  actual  value  of  the  stock  was  much  more  than  either 
the  book  value  or  prices  at  which  previously  sold,  or  $200  per 
share  paid  plaintiff  by  defendant  Harbach  on  December  8, 
1911,  especially  if  disposed  of  for  the  purpose  of  effecting 
reinsurance.  During  the  time  in  question,  the  Natiomal  Life 
Insurance  Company  of  the  United  States  was  a  corporation 
organized  under  the  laws  of  Illinois,  with  a  capital  of  $500,000, 
divided  into  shares  of  $100  each,  of  which  Albert  M.  Johnson 
owned  3,420;  his  wife,  1,050;  Robert  D.  Lay,  500;  and  Robert 
E.  Sackett,  30.  Johnson  was  president,  and  Lay,  secretary, 
both  being  directors.  Since  January  23,  1912,  W.  A.  Har- 
bach has. been  in  the  employ  of  that  company  in  the  agency 
department,  at  a  salary  of  $12,000  per  annum.  For  more  than 
a  year,  Johnson  had  been  negotiating  in  behalf  of  his  com- 
pany, either  directly  with  Mrs.  Rawson  or,  through  Harbach, 
with  Mr.  and  Mrs.  Rawson,  for  the  purchase  of  the  stock  of 
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the  Des  Moines  company,  with  the  well-understood  purpose 
of  reinsuring  its  risks  in  the  National  Life  Insurance  Com- 
pany and  taking  over  its  assets.  These  negotiations  cul- 
minated in  an  option,  November  29,  1911,  in  the  words 
following : 

''For  and  in  consideration  of  one  dollar  and  other  good 
and  valuable  considerations  in  hand  paid. to  C.  E.  Sawson 
and  L.  C.  Rawson  by  A.  M.  Johnson,  receipt  of  which  is 
hereby  acknowledged,  the  said  C.  E.  Rawson  and  L.  C.  Raw- 
son  hereby  agree  to  sell  and  the  said  A.  M.  Johnson  hereby 
agrees  to  buy  on  or  before  February  28,  1912,  502  shares  of 
the  capital  stock  of  the  Des  Moines  Life  Insurance  Company 
for  the  sum  of  $500,000,  to  be  paid  as  mutually  agreed  to. 

**If  either  party  fails  to  perform  their  part  to  this  agree- 
ment they  shall  pay  to  the  other  the  sum  of  $5,000  as  liqui- 
dated damages. 

"In  witness  whereof  the  parties  hereto  have  set  their 
hands  and  seals  this  29th  day  of  November,  A.  D.  1911. 

'*C.E.  Rawson  (Seal) 
"L.  C.  Rawson  (Seal) 
**A.M.  Johnson    (Seal)" 

At  the  time  this  was  signed,  the  parties  thereto,  with 
Harbach,  arranged  that  Johnson  should  acquire  the  remainder 
of  the  stock,  or  substantially  all  of  it,  at  not  to  exceed  $200 
per  share,  and  that  Harbach  should  purchase  the  stock  for 
Johnson.  On  December  1st  following,  the  latter  addressed  a 
letter  to  Harbach,  saying  that  his  50  shares  of  stock  would  be 
purchased  for  the  sum  of  $10,000,  to  be  paid  when  the  shares 
of  Mr.  and  Mrs.  Rawson  were  finally  acquired,  and  on  the 
following  day  placed  in  Harbach 's  hands  $80,000  out  of  which 
to  obtain  the  remaining  448  shares  of  stock.  Harbach  acknowl- 
edged this  and  outlined  a  plan  under  which  the  name  of  the 
purchaser  would  be  concealed.  On  December  16th,  Harbach 
was  paid  for  his  stock,  and  on  the  23d,  Johnson  advised 
Harbach : 
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''That,  upon  the  consolidation  or  reinsurance  of  the  Des 
Moines  Life  Insurance  Company  by  the  National  Life  Insur- 
ance Company  of  the  United  States  of  America,  you  will  be 
placed  upon  the  pay  roll  of  the  National  Life  Insurance  Com- 
pany of  the  United  States  of  America  for  a  term  of  three 
years,  at  a  salary  of  $12,000  per  year,  payable  monthly. 

''For  your  services  in  assisting  me  in  purchasing  the  capi- 
tal stock  of  the  Des  Moines  Life  Insurance  Company,,  and  for 
other  services  in  connection  with  the  possible  consolidation  or 
reinsurance  of  the  Des  Moines  Life  Insurance  Company  by 
the  National  Life  Insurance  Company  of  the  United  States  of 
America,  you  are  to  receive  the  sum  of  $40,000,  upon  terms  of 
payment  to  be  agreed  upon  between  us,  at  the  same  time  the 
stock  of  C.  E.  and  L.  C.  Rawson  is  purchased  and  paid  for." 

This  latter  would  make  the  price  of  Harbach's  stock  a 
little  higher  than  that  to  be  paid  the  Bawsons.  The  plan 
doubtless  was  adopted  because  of  Harbach  's  agency  in  buying 
the  minority  of  shares.  He  had  bought  for  Johnson  all  but 
14  of  these  shares  at  an  average  price  of  something  less  than 
$200  per  share.  On  January  23,  1912,  the  Des  Moines  Life 
Insurance  Company  and  the  National  Life  Insurance  Com- 
pany entered  into  a  contract,  by  the  terms  of  which  the  former 
undertook  to  transfer  to  the  latter  all  of  its  assets  and  busi- 
ness ;  and  the  National  Life  Insurance  Company,  in  considera- 
tion thereof,  agreed  to  save  the  Des  Moines  Life  Insurance 
Company  harmless,  to  assume  all  its  obligations  on  outstand- 
ing policies,  to  maintain  the  necessary  legal  reserves,  make 
necessary  reports,  and  to  enter  into  direct  individual  supple- 
mentary contracts  to  this  effect  with  the  policy  holders  of  the 
Des  Moines  Life  Insurance  Company,  and  further,  to  **pay 
the  Des  Moines  Life  Insurance  Company  $700,000— $300,000 
on  the  taking  effect  of  the  agreement,  and  $400,000  in  five 
annual  installments  of  $80,000  each.'*  This  plan  was 
approved  by  the  state  reinsurance  commission,  consisting  of 
the  governor,  auditor  of  state  and  attorney  general.  The 
contract  was  performed,  and  thereafter  the  Rawsons  were 
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paid  $500,000  in  money  or  legal  obligations  to  pay  for  their 
502  shares  of  stock,  or  nearly  $1,000  per  share,  and  Harbaeh, 
$40,000  for  his  services  rendered  Johnson  in  consummating 
the  deal;  and  also  he  was  taken  into  the  employment  of  the 
National  Life  Insurance  Company  at  the  salary  agreed  upon, 
more  than  double  that  paid  him  by  the  Des  Moines  Life  Insur- 
ance Company.  The  cadence  was  such  that  the  jury  might 
iiave  found  that,  though  the  president  of  the  Des  Moines 
Life  Insurance  Company  was  enjoying  a  salary  of  $10,000 
per  year,  the  vice-president,  a  salary  of  $6,000,  and  the  sec- 
retary, a  salary  of  $5,000,  they  had  negotiated,  for  nearly  a 
year,  without  the  knowledge  of  other  stockholders,  with  John- 
son as  president  of  the  National  Life  Insurance  Company  with 
the  distinct  purpose  of  eflfecting,  directly  or  indirectly,  the 
transfer  to  his  company  of  all  the  assets  and  risks  of  the  Des 
Moines  Life  Insurance  Company,  and  thereby  terminating  its 
existence.  Until  Johnson,  in  pursuance  of  the  plan  agreed 
upon,  had  acquired  substantially  all  the  shares  of  the  minority 
stockholders,  he  humored  Mrs.  Bawson's  sentiment  against 
participating  in  the  actual  transfer  of  the  assets  and  reinsur- 
ing the  risks ;  but  thereafter  he  insisted  that  this  be  done  as  a 
condition  precedent  to  buying  the  Bawsons'  stock,  and  she 
finally  acquiesced,  and  the  deal  as  contemplated  from  the  out- 
set was  consummated.  According  to  Johnson 's  testimony,  the 
completion  of  the  deal  depended  upon  obtaining  substantially 
all  the  shares  of  the  minority  stockholders.  The  jury  might 
well  have  found,  but  for  the  withdrawal  of  the  issue,  that  the 
negotiations  from  the  beginning  were  to  acquire  all  the  com- 
pany's property;  that  the  scheme  of  buying  the  stock  was 
merely  a  means  of  accomplishing  this;  and  that  these  directors 
and  <^cers,  knowing  that  Johnson  was  ready  and  willing  to 
pay  approximately  $700,000  therefor,  secretly  connived  with 
liim  to  so  effect  the  transfer  that  the  Bawsons  and  Harbach 
might  receive  an  unfair  portion  of  the  proceeds  of  the  sale, — 
that  is,  $550,000  for  their  552  shares  of  stock,  or  nearly  $1,000 
per  share, — while  those  owning  the  448  shares  should  have  less 
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than  $100,000,  leaving  the  balance  for  the  added  expenses  of 
perpetrating  the  deal  in  this  fashion. 

Appellant  requested  the  court  to  instruct  the  jury  in  the 
language  following : 

**You  are  instructed  that  a  director  and  managing  offi- 
cer of  a  corporation  doing  business  as  a  life  insurance  com- 
pany stands  in  a  relation  of  a  fiduciary  to  all  the  stockholders 
who  are  not  themselves  engaged  in  the  active  management  of 
the  company,  and  before  any  such  director  and  officer  of  the 
company,  who  is  acquainted  with  its  conditions  and  affairs, 
can  rightfully  purchase  the  stock  of  such  company  from  stock- 
holders who  are  not  actively  engaged  in  the  management  and 
operation  of  the  corporation,  such  managing  officer  and 
director  must  inform  such  stockholders  of  the  true  condition 
of  the  company  and  its  affairs  and  assets,  and  must  give  to 
such  stockholders  all  the  information  affecting  the  value  of 
the  stock  which  such  officer  himself  possesses ;  and  a  purchase 
from  a  stockholder  who  is  not  acquainted  with  the  condition 
and  affairs  of  the  company,  of  his  stock  in  such  company,  by 
one  of  the  directors  and  managing  officers,  without  first  hav- 
ing informed  such  stockholder  of  the  true  condition  of  the 
company,  and  value  of  its  assets,  is  a  fraud  on  the  part  of 
such  officer  and  director,  and  renders  him  or  her  liable  to 
pay  the  stockholders  the  full  value  oi  the  stock  without  refer- 
ence to  the  price  agreed  on  at  the  time  of  the  sale,  provided 
the  stockholder  does  not  himself  know  the  value  of  the  stock." 

This  was  refused  and  the  jury  told  that : 

**  Neither  the  defendant  W.  A.  Harbach  nor  the  defend- 
ant L.  C.  Bawson  were  bound,  because  of  their  official  posi- 
tion with  the  Des  Moines  Life  Insurance  Company,  ...  to 
make  any  disclosures  as  to  the  reinsurance  or  merger  of  said 
company." 

And  to  this  plaintiff  excepted.  That  both  had  knowledge 
of  facts  materially  affecting  the  value  of  the  shares  of  its 
capital  stock  not  possessed  by  other  shareholders  is  not  ques- 
tioned, and  whether  the  instruction  was  correct  necessarily 
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depends  on  the  nature  of  the  relation  sustained  by  the  defend- 
ants named  as  directors  and  secretary  and  vice-president,  to 
the  shareholders  as  such.  If  the  relation  was  fiduciary  in 
character  with  respect  to  the  interests  of  the  shareholders 
represewited  by  .their  shares  of  stock  in  the  company,  then 
they  owed  the  duty,  before  assisting  Johnson  in  purchasing, 
to  disclose  everything  bearing  on  their  value  coming  to  their 
knowledge  as  officers  of  the  company.  If  no  such  relation 
existed,  then  they  might  deal  with  them  severally,  precisely 
as  a  stranger  to  the  organization  might,  even  to  the  extent  of 
intentionally  helping  others  to  buy  their  stock  at  a  mere  frac- 
tion of  its  actual  value.  The  authorities  are  agreed  that  the 
officers  and  directors  of  a  company  are  trustees  of  the  stock- 
holders in  many  respects,  as  in  the  transaction  of  the  business 
and  care  of  property  of  the  corporation,  but  there  is  a  conflict 
as  to  whether  any  fiduciary  relation  exists  between  them  con- 
cerning the  shares  of  capital  stock.  One  line  of  cases,  while 
recognizing  that  the  directors  and  managing  officers  are  trus- 
tees for  the  shareholders  in  some  respects,  limit  these  strictly 
to  matters  appertaining  to  the  management  of  corporate 
affairs,  and  say  that  dealing  with  the  individual  shareholder 
concerning  his  shares  of  capital  stock  is  not  within  the  scope 
of  the  trust  relation,  and  that,  as  director  or  officer,  he  is 
charged  with  no  duty  to  the  stockholder  with  reference  to  his 
shares;  in  other  words,  the  matter  of  buying  from  or  selling 
to  the  stockholder  capital  stock  in  the  corporation  is  wholly 
without  the  scope  of  his  agency  as  director  or  managing  officer 
thereof.  Board  of  Commissioners  of  Tippecanoe  Cowfiiy  v. 
Reynolds,  44  Ind.  509  (15  Am.  R.  245) ;  Carpenter  v.  Dan- 
forth,  52  Barb.  (N.  Y.)  581;  Deaderick  v.  Wilson,  8  Baxt. 
(Tenn.)  108.  Other  decisions  merely  restate  this  conclusion 
and  cite  the  above  cases,  especially  the  first  two,  as  establish- 
ing it,  and  many  textbooks  do  likewise.  See  O'Neile  v.  T ernes, 
32  Wash.  528  (73  Pac.  692) ;  Haarstick  v.  Fox,  9  Utah  110 
(33  Pac.  251) ;  CroweU  v.  Jackson,  53  N.  J.  L.  656  (23  Atl. 

Vol.  176  Ia.— 24 
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426) ;  Walsh  v,  Oaulden,  130  Mich.  531  (90  N.  W.  406) ; 
Hooker  v.  Midland  Steel  Co,,  215  111.  444  (106  Am.  St.  170) ; 
Bawden  v.  Taylor,  254  111.  464  (98  N.  E.  941) ;  OraaU  v. 
AitriU,  11  Fed.  469 ;  GiUeti  v.  Baiven,  23  Fed.  625 ;  Hwer- 
land  V.  Lane  (Wash.),  154  Pac.  1118;  1  Cook  on  Corp.  (7th 
Ed.),  §  320;  2  Machen  on  Corp.,  §  1637;  Bower  on  Actionable 
Non-Disclosure,  §§  138,  308;  Cooley  on  Torts  (3d  Ed.)  p. 
991.  In  Sndth  v.  Hurd,  12  Mete.  (Mass.)  371  (46  Am.  Dec. 
690),  Chief  Justice  Shaw,  in  holding  that  an  individual  stock- 
holder might  not  maintain  an  action  against  the  directors  of 
a  corporation  for  damages  consequent  upon  negligence  and 
malfeasance  in  what  they  did  as  such,  resulting  in  loss  and 
waste  of  its  capital,  observed : 

"There  is  no  legal  privity,  relation  or  immediate  connec- 
tion between  the  holders  of  shares  in  a  bank  in  their  indi- 
vidual capacity,  on  the  one  side,  and  the  directors  of  the  bank 
on  the  other.  The  directors  are  not  the  bailees,  the  factors, 
agents  or  trustees  of  such  individual  stockholders." 

And  it  was  decided  that  such  an  action  might  be  main- 
tained by  the  corporation  only.  On  the  principle  thus  stated, 
the  above  decisions  seem  to  be  founded,  as  will  best  appear 
from  excerpts  from  the  leading  cases.  In  Carpenter  v.  Dan- 
forth,  supra,  Sutherland,  J.,  in  the  course  of  the  opinion,  said: 

**  There  was  certainly  a  trust  relation  between  the  plain- 
tiff as  the  holder  of,  or  as  the  person  having  the  legal  title  to, 
the  shares  of  stock,  and  the  defendant,  Danforth,  as  a  trustee 
or  director.  A  corporation  aggregate  can  only  act  by  agents. 
Its  trustees  or  directors  are  its  agents  for  managing  its  affairs. 
They  are  such  agents,  viewing  the  corporation  either  in  the 
abstract,  as  an  immaterial  thing,  of  legislative  creation,  with  a 
name  and  certain  powers  and  rights  given  by  law,  or  as  com- 
posed of  its  corporators,  or  shareholders,  having  the  right  to 
share  pro  rata  in  its  dividends.  There  is,  therefore,  a  certain 
trust  relation  between  the  shareholders  and  the  directors  of  a 
corporation ;  but  the  trust  put  in  the  directors  usually  extends, 
and  I  must  assume  that  in  this  case  it  extended  only  to  the 
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management  of  the  general  affairs  of  the  corporation,  with  a 
view  to  dividends  of  profits;  and,  therefore,  that  the  trust 
relation  between  the  plaintiff  and  the  defendant  Danforth 
extended  no  farther.  The  title  to  the  property  of  a  corpora- 
tion is  in  neither  the  directors  nor  shareholders.  It  is  in  the 
corporation  as  an  abstract,  immaterial  thing  of  legal  creation. 
The  directors  are  not  trustees  for  the  sale  of  the  stock  of  the 
corporation.  They  have  no  power,  as  directors,  to  sell  stock ; 
they  have  no  power  to  sell  any  stock  but  their  own.  The 
defendant  Danforth  was  not  a  trustee  for  the  sale  of  the  plain- 
tiff's stock.  The  plaintiff's  stock  was  not  the  subject  of  trust 
between  them,  nor  had  the  trust  relation  between  them  any 
connection  with  the  plaintiff's  stock,  except  so  far  as  the  good 
or  bad  management  of  the  general  affairs  of  a  corporation  by 
its  directors,  indirectly  affects  the  value  of  its  stock.  In 
Knight  v.  Majoribanks  (2  Mac.  &  G.  10),  it  was  held,  'that 
the  circumstance,  that  two  parties  stand  towards  each  other 
in  the  relation  of  trustee  and  cestui  que  trust,  does  not  affect 
any  dealings  between  them,  unconnected  with  the  subject  of 
the  trust.'  I  think  it  will  be  found,  in  most  of  the  cases 
referred  to  by  the  counsel,  that  it  appeared,  or  that  it  was 
assumed,  that  the  trust,  or  trust  relation,  extended  to  the 
subject  of  the  dealing,  or  contract  in  question.  .  .  .  The 
counsel  does  not  say,  and  he  could  not  say,  that  the  strict  or 
technical  relation  of  trustee  and  cestui  que  trust  exists  between 
the  director  and  shareholder,  for  the  legal  title  to  the  cor- 
porate property  is  not  in  the  directors ;  but  he  insists  that  the 
trust  relation  which  does  exist  between  them,  as  to  the  man- 
agement of  the  affairs  of  the  corporation,  compels  the  director, 
on  a  purchase  of  stock,  to  disclose  all  the  facts  within  his 
knowledge,  material  on  the  question  of  value,  not  known  to 
the  seller — that  this  disclosure  is  a  duty  arisbig  from  the  trust 
relation,  independent  of  the  question  of  positive  or  actual 
fraud ;  in  other  words,  that  the  trust  or  trust  relation,  for  or 
as  to  the  numagement,  subjects  the  director  to  the  rule  or 
principle  of  equity  which  has  been  so  often  referred  to.    I 
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think  that  the  sale  or  transaction,  or  its  subject,  is  not  so  far 
connected  with,  or  the  subject  of  the  trust,  or  trust  relation 
which  is  admitted  to  exist,  as  to  subject  the  director  to,  or  give 
the  seller  the  benefit  of,  the  principle  of  equity,  or  to  make 
the  principle  reasonably  applicable  to  the  transaction.  It  will 
not  do  to  make  the  principle  generally  applicable  to  purchases 
by  directors  of  the  stock  of  their  corporations.  As  to  stocks 
which  have  a  regularly  quoted  price  or  market  value,  parties 
generally  sell  and  buy  them,  with  reference  to  ttus  price  or 
value,  rather  than  with  reference  to  their  real  value,  or  any 
opinion  of  their  real  value,  founded  on  a  knowledge  or  sup- 
posed knowledge  of  the  condition  of  the  corporations  or  of 
their  affairs.  As  to  such  stock,  would  it  do  to  make  the  pur- 
chase of  it  by  a  director,  though  it  happened  to  be  the  stock 
of  his  own  corporation,  an  exception,  and  to  say  that  the  par- 
ties dealt  with  reference  to  the  real  condition  of  the  corpora- 
tion and  the  supposed  real  value  of  the  stock,  founded  on  a 
knowledge  or  supposed  knowledge  of  its  affairs  ?  Plainly  it 
would  not;  and  plainly  in  such  case,  the  application  of  the 
principle  of  equity  would  be  unreasonable.  But  the  duty 
arising  from  the  mere  irtist  relation  must  be  the  same,  in  all 
cases  where  the  same  trust  relation  exists ;  for  courts  of  equity, 
though  they  deal  with  special  cases,  apply  general  principles. 
My  conclusion  is,  then,  that  this  case  is  not  a  case  of  con- 
structive fraud — ^that  there  was  not  any  such  trust  or  con- 
fidential relation  between  the  plaintiff  and  Danforth  as  to 
make  the  principle  of  equity,  which  has  been  referred  to, 
reasonably  applicable  to  the  case." 

In  Board  of  Commissioners  v.  Reynolds,  supra,  the  court, 
after  the  statement  of  facts,  proceeded : 

''Was  the  defendant,  in  consequence  of  being  a  director 
and  the  president  of  the  company,  a  trustee  of  the  plaintiff  as 
a  stockholder,  whereby  it  became  his  duty,  as  a  purchaser  of 
the  stock,  to  pay  a  fair  and  adequate  price  for  it,  to  take  no 
advantage  of  the  relation  which  he  bore  to  the  company  or 
the  knowledge  acquired  thereby,  and  to  disclose  to  the  plain- 
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tiff  all  the  material  facts  within  his  knowledge?  .  .  .  We 
are  of  opinion,  upon  an  examination  of  such  authorities  as 
have  been  brought  to  our  notice,  upon  the  point,  that  the  rela- 
tion of  trustee  and  cestui  que  trust  does  not  exist  in  such  case. 
It  is  said  very  frequently  in  the  books  that  the  directors  of  a 
corporations  are  trustees  of  the  stockholders,  and  that  the  rela- 
tion of  trustee  and  cestui  que  trust,  with  its  consequences, 
exists  between  them.  But  these  expressions  must  always  be 
understood  to  have  relation  to  the  cases  to  which  they  are 
applied,  and  not  to  be  of  universal  application.  It  may  be 
conceded  that,  in  respect  to  the  property  of  the  corporation, 
whether  it  be  land,  money,  securities,  capital  stock,  or  other 
property  held  by  the  corporation,  and  the  management  of  its 
business,  the  directors  are  trustees  for  the  stockholders.  The 
action  of  the  directors  in  respect  to  the  property  of  the  cor- 
poration must  affect,  to  a  greater  or  less  degree,  the  stock- 
holders generally.  It  has  been  generally  in  such  cases,  or 
where  the  action  of  the  directors  has  affected  the  whole  body 
of  stockholders,  that  the  relation  of  trustee  and  cestui  qus 
trust  has  been  held  to  exist.  ...  It  seems  to  us,  however, 
keeping  in  view  the  current  of  authorities,  that  notwithstand- 
ing the  general  language  employed  in  the  above  cases,  for  some 
purposes,  the  directors  of  a  corporation  stand  in  a  relation 
similar  to  that  of  trustees  for  the  shareholders.  This  seems  to 
be  the  case  in  reference  to  the  management,  by  the  directors, 
of  the  property  and  general  affairs  of  the  corporation.  These 
are  matters  usually  entrusted  to  the  directors,  and  in  respect 
to  which  they  are  .empowered  to  act ;  and  their  action  affects 
the  whole  body  of  shareholders,  beneficially  or  injuriously,  in ' 
respect  to  dividends  upon,  or  the  value  of,  their  stock.  But 
stock  in  a  corporation  held  by  an  individual  is  his  own  private 
property,  which  he  may  sell  or  dispose  of  as  he  sees  proper, 
and  over  which  neither  the  corporation  nor  its  officers  have 
any  control.  It  is  the  subject  of  daily  commerce,  and  is  bought 
and  sold  in  market  like  any  other  marketable  commodity.  The 
directors  have  no  control  or  dominion  over  it  whatever,  or 
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duty  to  discharge  in  reference  to  its  sale  and  transfer,  unless 
it  be  to  see  that  proper  books  and  facilities  are  furnished  for 
that  purpose.  As  the  property  of  the  individual  holder,  he 
holds  it  as  free  from  the  dominion  and  control  of  the  directors 
as  he  does  his  lands  or  other  property.  .  .  .  Such  being  the 
nature  of  the  interest  of  the  stockholder  in  his  stock,  and  the 
directors  having  no  control,  power,  or  dominion  over  it,  or 
duty  to  discharge  in  reference  to  it,  beyond  the  duty  devolv- 
ing upon  them  to  prudently  manage  the  affairs  and  property 
of  the  corporation  itself,  it  seems  to  us  to  be  very  clear,  that^ 
in  the  purchase  of  stock  by  a  director  from  the  holder,  the 
relation  of  trustee  and  cestui  que  trust  does  not  exist  between 
them." 

In  several  of  the  cases  cited,  the  decision  may  be  put  on 
other  grounds,  but  in  each  is  to  be  found  the  approval  of  the 
ruling  in  cases  from  which  we  have  quoted.  The  consequences 
were  such  that  their  correctness  was  immediately  challenged. 
In  Board  of  Supervisors  v.  Reynolds,  supra,  Downey,  C.  J.,  in 
dissenting,  denounced  the  contract  upheld  by  the  majority 
''as  hard,  unconscionable  and  fraudulent"  and  was  of  opinion 
that  an  actual  fraud  had  been  perpetrated  and  that  the  presi- 
dent of  the  corporation  ''occupied  a  relation  of  trust  and  con- 
fidence toward  the  county  (owner  of  shares  bought)  which, 
under  the  circumstances  disclosed,  made  him  guilty  of  con- 
structive fraud."  As  often  declared,  law  is  not  alone  the 
product  of  abstract  reasoning,  but  of  experience  as  well..  It 
is  the  outcome  of  logic  of  the  mind  confirmed  by  the  logic  of 
events.  The  consequences  of  the  application  of  a  rule  often 
furnish  the  most  potent  argument  in  its  support  or  are  most 
persuasive  in  its  condemnation.  Some  of  the  cases  disclose 
unconscionable  advantages  as  the  reward  for  the  suppression 
of  truth.  Thus,  in  Board  of  Commissioners  of  Tippecanoe  v. 
Reynolds,  supra,  the  president  of  a  railroad  company  bought 
570  shares  of  its  stock  through  agents  for  $25,650,  when  these 
were  actually  worth  $342,000.  In  Carpenter  v,  Danforih^ 
supra,  a  director  of  a  company,  under  the  guise  of  friendship 
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for  the  family,  bought  of  the  executor  of  a  deceased  stock- 
bolder  shares  at  $60  each,  on  which  a  dividend  of  310  per 
cent,  was  declared  within  five  months,  and  another  of  200  per 
cent.,  eight  months  later.  In  other  words,  with  the  informa- 
tion which  he  had  acquired  as  officer  of  the  corporation,  and 
which  he  knew  the  executor  did  not  possess,  he  pocketed  $195 
a  share,  or  $26,520,  which  in  all  fairness  belonged  to  the  estate 
of  his  deceased  friend.  The  possibility  of  so  dealing  with 
corporate  stock  has  proven  a  strong  temptation  to  dishonest 
management  of  the  business  of  corporations,  and  in  instances 
without  number  has  enabled  the  managing  officers  to  reap  the 
profits  legitimately  belonging  to  the  shareholders.  The  rule 
has  operated  as  a  shield  for  those  who  obtain  control  of  cor- 
porate affairs,  not  to  carry  out  the  purposes  of  the  oi^aniza- 
tion,  but  to  profit  from  the  manipulation  of  its  affairs,  enabling 
them,  by  artificially  increasing  or  depressing  the  market  value 
of  its  stock,  to  take  advantage  of  the  confidence  of  their  unsus- 
pecting associates.  There  is  something  wrong  in  any  rule 
which  will  enable  a  director  legally  by  his  position  to  obtain 
for  himself  alone  profits  all  have  won. 

No  stockholder  would  urge  his  choice  as  director  that  he 
might  have  such  an  opportunity.  That  a  director  or  manag- 
ing officer  might  thus  serve  his  selfish  purposes  to  the  detri- 
ment of  stockholders  would  tend  strongly  to  discourage  stock 
investments  and  be  a  menace  to  the  efficient  management  of 
the  business  of  corporations.  The  debate  as  to  whether  tech- 
nically a  fiduciary  relation  exists  may  and  doubtless  will  go 
on,  but  a  knowledge  of  the  law  is  not  required  to  enable  one 
to  appreciate  the  moral  wrong  perpetrated  by  a  corporate  offi- 
cer in  profiting  by  the  ignorance  of  a  stockholder  by  means 
of  knowledge  acquired  by  virtue  of  his  position.  That  stock- 
holders look  to  the  managing  officers  for  results,  no  one  ques- 
tions, and  the  natural  tendency  of  stockholders  is  to  rely  on 
being  fairly  and  openly  dealt  with  by  such  officers.  It  is  often 
difficult  to  draw  precisely  the  line  separating  intimate  from 
hostile  relations.     Surely  the  test  is  not  alone  whether  one  is 
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trustee  for  the  other.  The  attorney  is  not  ordinarily  a  trustee 
for  his  client,  nor  the  priest  for  his  parishioner,  nor  the  agent 
for  his  principal,  and  yet  the  several  relations  are  of  the  high- 
est confidence,  and  impose  the  obligation  of  open  dealing. 
The  very  selection  for  service  is  an  expression  of  confidence, 
and  the  employment,  the  bestowal  of  power.  The  shareholder 
selects  the  director  to  serve  him  in  caring  for  the  corporate 
property.  Upon  his  efficiency  largely  depends  the  value  of 
the  investment  in  its  capital  stock.  Is  he  not  thereby  express- 
ing his  confidence  T  Is  his  faith  in  the  man  chosen  to  manage 
its  affairs  any  less  because  of  the  corporation's  being  a  separate 
and  independent  entity  ?  The  ordinary  stockholder  gives  little 
or  no  attention  to  the  details  or  control  of  corporate  affairs. 

• 

He  trusts  all  with  the  managing  officers,  and  naturally  relies 
on  them  in  all  matters  touching  his  interest  in  its  business  and 
property.  Stockholders,  other  than  directors  and  officers, 
/  stand  on  an  equal  footing  and  deal  with  each  other  at  arm's 
length.  No  power  with  respect  to  the  corporate  property  has 
been  conferred  on  one  not  possessed  by  the  other.  But  power 
akin  to  that  of  an  attorney,  priest,  agent  or  copartner  is  con- 
ferred on  the  directors  and  officers  by  those  selecting  them  to 
manage  corporate  affairs.  Not  that  they  have  control  of  the 
shares  of  the  stockholders,  but  for  that  they  do  control  nearly 
everything  affecting  their  value.  The  fiduciary  obligation  is 
to  the  stockholders  in  a  body.  Why  not  to  the  component 
parts  represented  by  the  shares  f  The  relative  position  is  such 
as  to  inspire  confidence,  and  experience  has  frequently  demon- 
strated that  it  actually  exists.  Why  should  the  law  say,  then, 
that  it  does  not,  for  that  one  is  not  the  trustee  for  the  other, 
when  this  is  not  a  requisite  in  other  relations? 

The  fiduciary  relation  may  exist  wherever  special  confi- 
dence is  reposed,  whether  the  relationship  be  that  of  blood, 
business,  friendship  or  association,  by  one  person  in  another 
when  they  are  in  a  position  to  have  and  exercise  or  do  have 
and  exercise  influence  over  each  other.    Curtis  v.  Armagast, 
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158  Iowa  507.  The  rule  is  well  stated  in  Cowee  v.  Cornell,  75 
N.Y.  91,  99: 

**  Whenever,  however,  the  relations  between  the  contract- 
ing parties  appear  to  be  of  such  a  character  as  to  render  it 
certain  that  they  do  not  deal  on  terms  of  equality,  but  that, 
either  on  the  one  side  from  superior  knowledge  of  the  matter 
derived  from  a  fiduciary  relation,  or  from  overmastering  influ- 
ence, or,  on  the  other,  from  weakness,  dependence,  or  trust 
justifiably  reposed,  unfair  advantage  in  a  transaction  is  ren- 
dered probable,  there  the  burden  is  shifted,  the  transaction 
18  presumed  void,  and  it  is  incumbent  upon  the  stronger  party 
to  show  afSrmatively  that  no  deception  was  practiced,  no 
undue  infiuence  was  used,  and  that  all  was  fair,  open,  volun- 
tary, and  well  understood. ' ' 

The  oflScers  of  a  corporation,  by  virtne  of  their  position 
as  trustees  of  the  entire  body  of  shareholders,  acquire  superior 
knowledge  of  the  company 's  affairs  bearing  on  the  values  of 
the  shares  of  stock,  and  as  a  consequence  thereof  deal  with  a 
mere  stockholder  on  unequal  terms,  in  reference  to  said  shares, 
and,  owing  to  their  superior  knowledge  and  the  natural  reli- 
ance of  the  shareholders  on  their  officers,  are  in  a  situation  to 
exercise  an  influence  that  they  could  not  otherwise  exert. 
Though  the  stockholders  have  no  legal  title  to  the  property, 
it  being  owned  by  the  invisible  intangible  entity  known  as  the 
corporation,  their  shares  represent  integral  parts  of  the  whole, 
the  proportional  shares  of  the  dividend  declared  or  to  be 
declared,  and  of  the  net  assets  upon  dissolution.  Necessarily 
every  detriment  or  disadvantage  to  the  property  or  business 
affects  proportionately  the  several  shares  of  stock,  for  they  rep- 
resent parts  of  the  entity.  To  say,  then,  that  a  director,  as  such, 
owes  nothing  to  the  shareholders,  as  such,  is  in  effect  declar- 
ing that,  though  acting  as  trustee  of  the  entity,  he  is  under 
no  obligation  with  respect  to  its  component  parts.  In  his 
capacity  as  director,  he  served  the  entire  body  of  stockholders, 
and  in  doing  so  he  cannot  well  escape  serving  the  individual 
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stockholder  as  well.  The  stockholders  elect  him  to  represent 
them  in  managing  the  corporation's  affairs.  This  is  because 
it  is  impracticable  for  them  to  administer  such  affairs  directly. 
As  a  director  for  all,  he  serves  each  as  well.  Surely,  as  a 
servant  of  all,  he  necessarily  is  incapacitated  to  oppose  the 
stockholders  4severally.  Undoubtedly,  he  is  not  a  trustee  of 
the  stockholder  in  the  strict  sense,  for  he  does  not  have  title 
to  the  latter 's  stock.  His  relation  is  that  often  denominated 
quasi  trustee.  Mr.  Pomeroy,  in  his  work  on  Equity  Juris- 
prudence (3d  Ed.),  Vol.  3,  §  1090,  clearly  analyzes  the  rela- 
tion of  the  directors  of  a  corporation  with  it  and  the  stock- 
holders : 

**The  trust  character  of  directors  is  involved  in  the  very 
organization  of  a  corporation,  and  is  necessarily  twofold — 
towards  the  corporation,  and  towards  the  stockholders.  The 
doctrines  are  fundamental  and  familiar  that  the  corporation 
itself  is  a  legal  personality,  and  holds  the  full  title,  legal  and 
equitable,  to  all  corporate  property.  Stockholders,  indi- 
vidually and  separately,  hold  the  full  title,  legal  and  equitable, 
to  their  respective  shares  of  stock.  A  stockholder  does  not, 
by  virtue  of  his  stock,  acquire  any  estate,  legal  or  equitable, 
in  the  corporate  property;  he  obtains  only  a  right  to  par- 
ticipate in  the  lawful  dividends  while  the  corporation  is  in 
being,  and  to  his  proportionate  share  of  the  net  assets  upon, 
its  dissolution  and  final  settlement.  Shares  of  stock,  however, 
are  regarded  by  courts  of  law  and  of  equity  as  a  species  of 
property,  as  vendible  in  the  market,  as  having  a  pecuniary 
value,  and  as  clothing  their  owner  with  proprietary  rights 
which  will  be  protected  and  enforced.  From  this  analysis  it 
is  obvious  that,  so  far  as  the  trust  embraces  or  is  concerned 
with  the  corporate  property,  the  directors  and  managing  oflB- 
cers  occupy  the  position  of  quasi  trustees  towards  the  corpora- 
tion only ;  there  is  no  relation  of  beneficiary  and  trustee,  hav- 
ing the  corporate  property  for  its  subject-matter,  between  the 
stockholders  and  the  directors.  The  directors  are  also  agents 
for  the  corporation,  but  that  fact  does  not  prevent  them  from 
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being  in  a  partial  sense  trustees  for  the  corporation.  The 
important  conclusion  I  repeat,  that  this  phase  of  their  trust 
is  concerned  with  and  confined  to  the  corporate  property; 
from  it  arise  their  fiduciary  duties  towards  the  corporation  in 
dealing  with  such  property,  and  the  equitable  remedies  of  the 
corporation  for  a  violation  of  those  duties.  On  the  other  hand, 
the  directors  and  managing  officers  occupy  the  position  of 
quasi  trustees  towards  the  stockholders  alone,  *and  not  at  all 
towards  the  corporation,  with  respect  to  their  shares  of  stock. 
Since  the  stockholders  own  these  shares,  and  since  the  value 
thereof  and  all  their  rights  connected  therewith  are|affected 
by  the  conduct  of  the  directors,  a  trust  relation  plainly  exists 
between  the  stockholders  and  the  directors,  which  is  concerned 
with  and  confined  to  the  shares  of  stock  held  by  the  stock- 
holders ;  from  it  arise  the  fiduciary  duties  of  the  directors 
towards  the  stockholders  in  dealings  which  may  affect  the 
equitable  remedies  for  a  violation  of  those  duties.  To  sum 
up,  directors  and  managing  officers,  in  addition  to  their  func- 
tions as  mere  agents,  occupy  a  double  position  of  partial  trust ; 
they  are  quasi  or  svb  modo  trustees  for  the  stockholders  with 
respect  to  their  shares  of  the  stock." 

The  subject  is  so  fully  discussed  in  OUver  v,  OUver,  118 

Oa.  362  (45  S.  B.  232),  as  to  leave  little  to  be  added.    There 

■ 

the  petitioners  were  owners  of  658  shares  of  stock  in  an  oil 
company,  to  purchase  which  at  $110  each,  defendant,  who 
was  president  and  director,  obtained  an  option.  He  was  then 
negotiating  a  sale  of  the  plant  for  $304,500,  which  would  be 
$185  per  shar^,  but  concealed  this  from  the  petitioners ;  and, 
as  soon  as  the  sale  of  the  plant  was  agreed  to,  closed  the  option 
and  completed  the  sale,  realizing  a  profit  of  $49,250.  A 
demurrer  to  a  complaint  so  alleging  and  praying  to  recover 
such  amount  because  of  constructive  fraud  in  not  disclosing 
the  facts  concerning  the  prospective  sale  to  plaintiffs  was  over- 
ruled, and  the  court,  speaking  through  the  late  Mr.  Justice 
Lamar,  said : 

**The  fact  that  he  is  trustee  for  all  is  not  to  be  perverted 
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into  holding  that  he  is  under  no  obligation  to  each.  The  fact 
that  he  must  serve  the  company  does  not  warrant  him  iii 
becoming  the  active  and  successful  opponent  of  an  individual 
stockholder  with  reference  to  the  latter 's  undivided  interest 
in  the  very  property  committed  to  the  director's  care.  That 
he  is  primarily  trustee  for  the  corporation  is  not  intended  to 
make  the  artificial  entity  a  fetich  to  be  worshipped  in  the 
sacrifice  of  those  who  in  the  last  analysis  are  the  real  parties 
at  interest.  No  process  of  reasoning  and  no  amount  of  argu- 
ment can  destroy  the  fact  that  the  director  is,  in  a  most 
important  and  legitimate  sense,  trustee  for  the  stockholder. 
.  .  .  Not  a  strict  trustee,  since  he  does  not  hold  title  to  the 
shares,  not  even  a  strict  trustee  who  is  practically  prohibited 
from  dealing  with  his  cestui  que  tru3t,  but  a  quasi  trustee  as 
to  the  shareholder's  interest  in  the  shares.  If  the  market  or 
contract  price  of  the  stock  should  be  different  from  the  book 
value,  he  would  be  under  no  legal  obligation  to  call  special 
attention  to  that  fact,  for  thie  stockholder  is  entitled  to  examine 
the  books,  and  this  source  of  information,  at  least  theoretically, 
is  equally  accessible  to  both.  It  might  be  that  the  director 
was  in  possession  of  information  which  his  duty  to  the  com- 
pany required  him  to  keep  secret;  and,  if  so,  he  must  not 
disclose  the  fact  even  to  the  shareholder,  for  his  obligation 
to  the  company  overrides  that  to  an  individual  holder  of  the 
stock.  But  if  the  fact  so  known  to  the  director  cannot  be 
published,  it  does  not  follow  that  he  may  use  it  to  his  own 
advantage,  and  to  the  disadvantage  of  one  whom  he  also  rep- 
resents. The  very  fact  that  he  cannot  disclose  prevents  him 
from  dealing  with  one  who  does  not  know,  and  to  whom 
material  information  cannot  be  made  known.  If,  however, 
the  fact  within  the  knowledge  of  the  director  is  of  a  character 
calculated  to  affect  the  selling  price,  and  can,  without  detri- 
ment to  the  interest  of  the  company,  be  imparted  to  the  share- 
holder, the  director,  before  he  buys,  is  bound  to  make  a  full 
disclosure.  In  a  certain  sense  the  information  is  a  quasi  asset 
of  the  company,  and  the  shareholder  is  as  much  entitled  to 
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the  advantage  of  that  sort  of  an  asset  as  to  any  other  regularly 
entered  on  the  list  of  the  company's  holding.  If  the  ofiScer 
should  purposely  conceal  from  a  stockholder  information  as 
to  the  existence  of  valuable  property  belonging  to  the  com- 
pany, and  take  advantage  of  this  concealment,  the  sale  would 
necessarily  be  set  aside.  The  same  result  would  logically  fol- 
low where  the  fact  giving  value  to  the  stock  was  of  a  character 
which  coidd  not  formally  be  entered  on  the  record.  Where 
the  director  obtains  the  information  giving  added  value  to  the 
stock  by  virtue  of  his  official  position,  he  holds  the  informa- 
tion in  trust  for  the  benefit  of  those  who  placed  him  where 
this  knowledge  was  obtained,  in  the  well-founded  expectation 
that  the  same  should  be  used  first  for  the  company,  and  ulti- 
mately for  those  who  were  the  real  owners  of  the  company. 
The  director  cannot  deal  on  this  information  to  the  prejudice 
of  the  artificial  being  which  is  called  the  corporation,  nor,  on 
any  sound  principle,  can  be  permitted  to  act  differently 
towards  those  who  are  not  artificially  but  actually  interested. 
...  If ,  then,  any  sort  of  trustees,  they  are  necessarily  sub- 
ject to  the  obligations  and  restrictions  which  inhere  in  that 
relation  as  to  property  intrusted  to  them.  The  shares  are  but 
the  paper  evidence  of  the  interest  which  the  stockholder  has 
in  the  property  under  the  control  of  the  director.  In  their 
sale,  the  stockholder  disposes  not  only  of  the  lithographed  or 
engraved  scrip,  but  of  his  holdings  in  property.  And  when 
the  director  deals  with  a  stockholder  for  the  purchase  of 
shares,  he  is  not  buying  paper,  but  in  effect  is  buying  an 
undivided  and  substantial  interest  in  property  which  has  been 
committed  to  the  director's  care,  custody,  and  control.  Equity 
abhors  mere  names,  and  looks  to  the  substance.  Whether  the 
corporation  be  treated  as  an  enlarged  and  amplified  form  of, 
partnership,  and  the  director  as  managing  partner,  or  whether 
he  is  called  an  agent  or  trustee,  elected  by  the  stockholders  to 
represent  them  in  the  management  of  the  concern,  he  occupies 
a  fiduciary  position  and  is  essentially  within  the  rule  which 
requires  agents,  attome}^,  bailees,  partners,  trustees,  or  other 
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fiduciaries,  to  exercise  the  highest  degree  of  good  faith  as  to 
all  matters  connected  with  the  property  committed  to  their 
care.  ...  To  say  that  a  director  who  has  been  placed  where 
he  himself  may  raise  or  depress  the  value  of  the  stock,  or  in 
a  position  where  he  first  knows  of  facts  which  may  produce 
that  result,  may  take  advantage  thereof,  and  buy  from  or  sell 
to  one  whom  he  is  directly  representing,  without  making  a  full 
disclosure,  and  putting  the  stockholder  on  an  equality  of 
knowledge  as  to  these  facts,  would  offer  a  premium  for  faith- 
less silence,  and  give  a  reward  for  the  suppression  of  truth. 
It  would  sanction  concealment  by  one  who  is  bound  to  speak, 
and  permit  him  to  take  advantage  of  his  own  wrong — a  thing 
abhorrent  to  a  court  of  conscience.  .  .  .  When  it  is  admitted, 
as  it  must  be,  both  from  the  very  nature  of  his  duty  and  from 
the  rulings  of  nearly  all  the  cases,  that  he  is  trustee  for  the 
shareholder,  how  is  it  possible,  in  principle,  to  draw  the 
line  and  say  that,  while  trustee  for  some  purposes,  he  is  not 
for  others  immediately  connected  therewith?  That  the  inci- 
dents of  the  trust  relation  stop  short  at  the  very  point  where 
it  is  vitally  important  to  the  shareholder  that  they  should 
become  active?  For  it  must  not  be  forgotten  that  the  right 
to  good  faith  in  dealings  concerning  the  stock  is  one  of  the 
very  few  which  the  individual  shareholder  is  in  a  position  to 
assert  in  his  own  name.  Except  in  a  few  other  instances  the 
company  itself  is  the  only  proper  party  to  enforce  the  obliga- 
tion arising  from  the  trust  relation  of  the  director.  In  con- 
tracts with  reference  to  the  shares,  the  stockholder  himself 
can  enforce  the  rights  arising  from  the  quasi  trust.  .  .  . 
While  not  decided,  it  is  in  one  case  suggested  that  a  stock- 
holder, in  dealing  with  a  director,  should  recognize  his  superior 
opportunities  for  knowledge,  and  be  warned  thereby  to  exer- 
cise special  caution.  But  the  fiduciary  relation  fully  war- 
rants exactly  the  opposite  course.  Here,  at  least,  the  ben^ 
ficiary  may  be  off  guard,  and  may  rely  implicitly  not  only 
on  what  is  said,  but  also  on  the  supposition  that  nothing  im- 
portant will  be  left  unsaid,  by  the  officer.    Having  previously 
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trusted  the  director  in  the  management  of  the  company,  he  is 
not  required,  when  selling  his  shares,  suddenly  to  exhibit 
entire  want  of  confidence.  And  directors  generally  recognize 
the  obligations  imposed,  and  act  accordingly.  But  the  peculiar 
powers  and  special  opportunities  of  these  fiduciaries  call  for 
an  enlargement  rather  than  a  restriction  of  the  rule  requiring 
disclosures.  .  •  .  The  obligations  of  his  ofSce  bring  him 
peculiarly  within  the  general  doctrine  which  declares  that 
concealment  of  material  facts  may  of  itself  amount  to  a  fraud 
where  from  any  reason  one  has  the  right  to  expect  full  infor- 
mation from  another,  or  where  one  knows  that  the  other  is 
laboring  under  a  delusion  in  respect  to  the  property  sold,  and 
yet  keeps  silence.  ...  'A  suppression  of  the  truth  may 
amount  to  a  suggestion  of  falsehood;  and  if,  with  intent  to 
deceive,  either  party  to  a  contract  of  sale  conceals  or  sup- 
presses a  material  fact,  which  he  is  in  good  f dith  bound  to 
disclose,  this  is  evidence  of  and  equivalent  to,  a  false  rep- 
resentation.'  " 

In  Stewart  v.  Harris,  69  Kans.  498  (66  L.  R.  A.  261 ;  105 
Am.  St.  178;  2  Am.  &  Eng.  Ann.  Cas.  873),  the  defendant  was 
president  and  general  manager  of  a  bank,  and  bought  12 
shares  of  stock  therein,  then  worth  $350  per  share,  for  $116 
per  share,  without  disclosing  the  improved  condition  of  the 
bank's  affairs.    The  trial  court  instructed  the  jury  as  follows: 

''Tou  are  instructed  that  the  president,  or  other  managing 
officer  of  a  corporation  doing  business  as  a  bank,  stands  in 
relation  of  a  trustee  to  all  the  stockholders  who  are  not  them- 
selves engaged  in  the  active  management  of  the  bank;  and 
before  any  managing  officer  of  a  bank,  who  is  acquainted  with 
its  condition  and  affairs,  can  rightfully  purchase  the  stock  of 
such  bank  from  stockholders  who  are  not  actively  engaged  in 
the  management  and  operation  of  the  bank,  such  managing 
ofScer  must  inform  such  stockholders  of  the  true  condition  of 
the  bank  and  its  affairs  and  assets,  and  must  give  to  such 
stockholders  all  the  information  affecting  the  value  of  the 
stock  which  such  managing  officer  himself  possesses;  and  a 
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purchase,  from  a  stockholder  who  is  not  acquainted  with  the 
condition  and  affairs  of  the  bank,  of  his  stock  in  such  bank, 
by  one  of  the  managing  officers,  without  first  having  informed 
such  stockholder  of  the  true  condition  of  the  bank  and  of  the 
amount  and  value  of  its  assets,  is  a  fraud  on  the  part  of  such 
managing  officer,  and  renders  him  liable  to  pay  the  stock- 
holder the  full  value  of  the  stock,  without  reference  to  the 
price  agreed  on  at  the  time  of  the  sale,  provided  the  stock- 
holder himself  does  not  know  the  value  of  the  stock.'* 

This  instruction  was  approved  on  substantially  the 
grounds  stated  in  the  Georgia  case  from  which  we  have  quoted. 
In  following  these  decisions,  Doan,  J.,  tersely  states,  in  Siein^ 
feld  V.  Nielsen  (Ariz.),  100  Pac.  1094,  what  we  regard  as 
the  law: 

**  Undoubtedly  the  law  makes  it  the  duty  of  an  officer 
or  director  of  a  company,  who  is  seeking  to  purchase  from  a 
stockholder  the  latter 's  holdings  of  stock,  to  disclose  to  the 
latter  facts  which  have  come  to  him  by  virtue  of  his  relations 
to  the  company,  and  not  known  to  the  stockholder,  or  which 
may  not  be  readily  ascertained  by  the  stockholder,  and  to 
disclose  such  plans  and  purposes  as  the  corporation  may  have 
for  the  future  which  have  a  bearing  upon  the  value  of  the 
stock  of  the  company;  but  the  underlying  principle  upon 
which  this  duty  rests  is  that  the  officer  or  director,  being  the 
agent  of  a  corporation,  and  so  in  a  sense  the  agent  of  a  stoek- 
holder,  may  not  take  advantage  of  the  knowledge  which  he 
thus  acquires,  and  which  every  member  of  the  corporation  is 
entitled  to  know,  in  dealing  with  such  stockholder.'* 

But  when  the  cause  was  again  before  it,  the  court,  after 
the  admission  of  Arizona  as  a  state  (139  Pac.  879),  speaking 
through  Ross,  J.,  receded  from  the  former  holding,  saying 
that: 

^'An  officer  or  director  may  purchase  the  stock  of  his 
company  from  stockholders  with  the  same  freedom  as  a  stran-* 
ger,  and,  in  so  doing,  the  fact  that  he  may  be  possessed  of 
inside  information  as  to  the  future  plans  and  policies  of  his 
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company  is  not  permitted  to  militate  against  him,"  citing  the 
decisions  heretofore  mentioned  and  quoting  the  following  from 
Strong  v.  Repide,  213  U.  S.  419  (53  L.  Ed.  853):  "The 
supreme  courts  of  Kansas  and  of  Georgia  have  held  the  rela- 
tionship existed  in  the  cases  before  those  courts  because  of  the 
special  facts  which  took  them  out  of  the  general  rule,  and 
that  under  those  facts  the  director  could  not  purchase  from 
the  shareholder  his  shares  without  informing  him  of  the  facts 
which  affected  their  value.'' 

■ 

That  the  writer  of  the  opinion  in  Strong^ s  case  was  mis- 
taken in  saying  that  the  decisions  were  based  on  special  facts 
which  took  them  out  of  the  general  rule  clearly  appears  from 
our  quotation  from  the  Georgia  case  and  the  language  of  the 
instruction  in  the  Kansas  case.  The  question  was  left  unde- 
cided in  Strong  v,  Repide,  though  the  margin  of  evidence  held 
to  discriminate  between  constructive  fraud  and  active  fraud 
was  decidedly  narrow,  though  enough  to  condemn  the  con- 
clusions in  Board  of  Supervisors  v.  Reynolds,  supra,  and 
several  other  decisions.  That  court  had  previously  declared 
its  position  in  Jackson  v.  Ludeling,  88  U.  S.  616  (22  L.  Ed. 
492),  which  is  clearly  expressed  in  the  syllabus  as  follows: 

"Managers  and  officers  of  a  company  where  capital  is 
contributed  in  shares  are,  in  a  very  legitimate  sense,  trustees 
alike  for  its  stockholders  and  its  creditors,  though  they  may 
not  be  trustees  technically  and  in  form.  They  accordingly 
have  no  right  to  seek  their  own  profit  at  the  expense  of  the 
company,  its  shareholders,  or  even  its  bondholders." 

The  Supreme  Court  of  Nebraska,  in  Barber  v.  Martin, 
67  Neb.  445,  where  a  director  of  an  insurance  company  had 
bought  of  a  confiding  stockholder  18  shares  of  its  capital  stock 
at  $50  per  share,  without  informing  her  of  a  prospective  sale 
at  $115  per  share  which  he  made  immediately  thereafter,  held 
that  he  was  required  to  pay  over  the  difference,  on  the  prin- 
ciple that: 

"The  relation  between  officer  and  stockholder  is  that  of 

Vol.  176  Ia.— 26 
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trustee  and  cestui  que  triisi.  The  officer  cannot  use  the  con- 
fidence reposed  in  him  for  personal  profit.  If  his  conduct  is 
impeached  and  brought  under  review,  it  will  be  closely  scru- 
tinized. The  burden  was  upon  Barber  to  show  that  he  had 
dealt  fairly  with  the  stockholders,  and  he  was  inhibited  by 
every  rule  of  equity  and  fairness  from  taking  to  himself  the 
benefit  of  a  transaction,  if  that  benefit  was  inconsistent  with 
the  faithful  discharge  of  his  trust." 

The  High  Court  of  Chancery  of  England,  in  Walsham  v. 
Stainian.,  66  Eng.  Ch.  527  (1  De  Gex,  J.  &  S.  678),  held  that 
a  fiduciary  relation  existed  between  the  purchasing  managers 
of  a  company  and  the  shareholders  in  dealing  with  the  stock 
of  the  latter,  and  that,  38  years  after  the  transaction,  the 
executor  of  the  latter  might  recover  of  the  purchasing  manager 
the  loss  suffered.  But  in  Percival  v.  Wright,  2  L.  R.  Ch.  Div. 
(1902)  421,  the  contrary  view  was  expressed,  without  refer- 
ring to  the  previous  decision.  This  led  to  the  enactment  of 
statutes  under  which  directors  are  held  to  be  trustees  for 
shareholders,  paid  for  their  services  rendered,  and  not  per- 
mitted to  profit  in  any  way  by  information  which  comes  to 
them  by  virtue  of  their  positions.  In  Gadsden  v.  Bennetio, 
23  ]\Ian.  33,  the  court  approves  Walsham  v.  StaintoTi  and  says 
that  Percival  v.  Wright  should  not  govern  the  case.  The  New 
York  Court  of  Appeals  has  not  passed  upon  the  question, 
and  a  decided  tendency  to  recede  from  Carpenter  v.  Danforth, 
supra,  is  manifested  in  the  more  recent  decisions  of  the 
Supreme  Court.  In  Stark  v.  Saule,  9  N.  Y,  St.  Rep.  555,  it  is 
said  that  there  is  no  legal  embarrassment  in  the  way  of  pur- 
chasing stock  shares  by  a  director  from  a  stockholder,  yet 
because  of  the  superior  knowledge  of  the  former,  slight  cir- 
cumstances which  have  the  effect  of  misleading  the  seller  to 
take  less  than  value  might  afford  ground  for  redress,  and  in 
Von  Au  V.  Magenheimer,  126  App.  Div.  (N.  Y.)  257,  where 
plaintiff  owned  about  one  third  and  defendants  two  thirds 
of  the  stock  and  the  latter  had  failed  to  declare  a  fair  divi- 
dend, increased  their  salaries  and  represented  that  the  com- 
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pany  had  suffered  reverses  so  that  it  eould  not  then  pay  more 
than  3  per  cent,  dividend,  in  order  to  depress  the  value  of 
stock  and  induce  plaintiff  to  sell  for  less  than  value,  the  court 
said: 

**By  wrongful  acts  of  the  defendants  the  plaintiff  was 
led  to  think  that  her  stock  was  worth  less  than  in  fact  it  was, 
and  we  should  not  indulge  in  hair-splitting  discriminations 
between  that  kind  of  deceit  and  a  fraudulent  misrepresentation 
or  concealment  respecting  an  existing  fact,  in  view  of  the 
relations  of  the  parties.  .  If  their  relation  was  not  strictly  of 
the  fiduciary  character  of  trustee  and  cestui  que  trust,  it  was 
in  a  sense  fiduciary ;  at  least,  the  parties  did  not  deal  on  equal 
terms.  Indirectly,  if  not  actually,  the  defendants  were  the 
agents  or  trustees  of  the  plaintiff,  for  in  truth  the  entity  called 
the  corporation  but  represents  the  stockholders.  In  law  the 
two  are  distinct,  as  the  stockholders  own  merely  their  shares, 
not  the  property  of  the  corporation;  but  in  fact,  each  share 
represents  a  given  interest  in  the  property  of  the  corporation. 
While  the  defendants  did  not  have  control  of  the  plaintiff's 
shares,  they  had  control  of  the  property  represented  by  said 
shares,  and  their  management  of  that  property  affected  the 
value  of  the  shares  precisely  as  though  the  corporate  property 
and  the  shares  were  one  and  the  same.  The  defendants  Were 
not  under  the  disabilities  of  trustees  in  respect  of  dealings 
with  a  cestui  que  trust,  but  their  superior  position  imposed 
upon  them  some  duty  to  the  plaintiff  as  well  as  to  the  corpo- 
ration, at  least  the  duty  not  to  take  advantage  of  the  opportu- 
nity afforded  by  their  position  to  wrong  her  by  any  aflfirmative 
act  designed  to  injure.  Having  the  power  to  so  manage  the 
affairs  of  the  corporation  as  to  affect  the  value  of  her  shares, 
they  owed  her  the  duty  to  refrain  from  intentionally  abusing 
that  power  actually  or  apparently  to  depress  the  value  of  those 
shares  for  the  purpose  of  acquiring  them  at  an  undervaluation. 
When  they  succeeded  in  securing  her  stock  by  that  misuse 
of  power,  they  committed  a  breach  of  duty  to  her  result- 
ing in  injury,  and  it  is  immaterial  that  their  act  may  also 
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have  wronged  the  corporatioii*  In  view  of  the  conditions 
under  which  busineas  is  now  conducted,  it  will  be  very  unfor- 
tunate if  it  shall  be  held  that  the  duty  of  corporate  managers 
in  respect  of  their  conduct  of  the  corporate  afEairs  is  solely 
to  the  corporate  entity,  and  that,  however  great  a  designed 
injury  to  an  individual  stockholder  may  be,  he  can  only  get 
redress  through  the  corporation.  The  purpose  of  the  wrong 
being  to  injure  the  plaintiff,  that  should  be  held  to  have  been 
its  effect." 

The  doctrine  of  the  nonexistence  of  any  fiduciary  relation 
has  been  severely  criticized  by  the  ablest  textbook  writers 
and  merely  stated  by  others.  In  the  twelfth  edition  of  Story's 
Equity  Jurisprudence,  VoL  I,  p.  225,  the  learned  author  of 
Perry  on  Trusts,  after  stating  the  doctrine  of  nonexistence 
of  fiduciary  relationship,  says : 

''This  seems  somewhat  questionable.  And  in  such  a  case, 
where  the  director,  either  in  the  purchase  or  sale  of  the  shares 
of  the  company  gained  an  unequal  advantage  over  the  ordi- 
nary shareholder,  it  would  be  very  natural  to  infer  that 
such  advantage  might  have  been  gained,  more  or  less,  by  his 
position,  and  the  more  intimate  knowledge  consequent  upon 
it  unless  the  contrary  was  made  very  clearly  to  appear  by 
the  proof." 

Judge  Thompson  says  in  his  commentaries  on  the  Law 
of  Private  Corporations,  Vol.  3,  §  4034 : 

''One  court  (Supreme  Court  of  Indiana,  in  Commissioners 
V.  Reynolds,  supra),  has  held  that  directors  of  a  corporation 
are  not  trustees  for  individual  shareholders  in  a  sense  which 
prohibits  the  directors  from  purchasing  the  shares  of  the 
shareholders  without  disclosing  to  them  facts  within  the 
peculiar  knowledge  of  the  directors,  which  have  come  to  their 
knowledge  in  their  official  capacities,  which  facts  affect  the 
value  of  the  shares.  This  holding  is  believed  to  be  unsound, 
and  the  dissenting  opinion  of  Chief  Justice  Downey  is  to  be 
preferred.    Even  where  no  relation  of  trust  exists,  it  has  been 
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held  that  the  vendor  is  bound  to  disclose  to  the  vendee  facts 
affecting  the  value  of  the  property,  of  which  the  vendee  has 
not  the  equal  power  of  acquiring  a  knowledge.  This  decision 
proceeds  upon  a  conception,  which,  if  extended,  would  sanc- 
tion nearly  all  the  fraud  and  injustice  which  the  managers 
of  corporations  have  committed  against  the  stockholders.'' 

A  like  view  appears  to  have  been  entertained  by  Taylor  in 
his  work  on  Private  Corporations  (5th  Ed.),  page  692. 

Purdy's  Beach  on  Private  Corporations,  (1905)  states,  at 
p.  1098,  Sec.  737  a : 

''When  a  director  purchases  the  shares  of  a  stockholder, 
concealing  the  fact  of  an  impending  sale  of  the  whole  plant, 
which  nearly  doubles  the  value  of  the  stock,  the  transfer  of 
shares  may  be  set  aside.  A  director,  knowing  the  condition 
of  the  corporate  affairs,  before  purchasing  the  shares  of  a 
stockholder  not  actively  engaged  in  the  management  must 
inform  him  of  the  true  conditions  of  the  affairs  of  the  cor- 
poration." 

Elliott  on  Private  Colporations,  (4th  Ed.,  1911)  p.  678, 
Sec.  502,  says : 

''There  are  many  authorities,  however,  holding  that  a 
fiduciary  relation  also  exists  between  the  directors  and  the 
individual  stockholder.  This  is  the  better  doctrine  and  the 
one  sustained  by  the  weight  of  authority,  especially  the  modem 


cases." 


See,  also,  review  of  authorities  by  Prof.  Wilgus  in  8 
Mich.  Law  Bev.  267,  and  article  in  81  Cent.  Law  J.  256. 

It  is  apparent  from  this  review  of  the  authorities  that  the 
earlier  decisions  turned  on  the  question  as  to  whether  the 
director  or  officer  is,  in  fact,  a  trustee  with  respect  to  the 
shares  of  stock,  and  the  shareholder,  cestui  que  trust,  and  that 
scant  attention  was  given  to  the  natural  relation  of  influence 
on  the  one  hand  and  reliance  on  the  other  existing  between 
them.  These  decisions  were  plausibly  written,  and  as  a  conse- 
quence seem  to  have  been  accepted  and  followed  by  other 
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courts  without  the  consideration  which  otherwise  would  have 
been  given  the  principles  involved.  Had  that  imaginary  legal 
entity  known  as  the  corporation  been  regarded  for  the  moment 
merely  as  an  association  of  individuals  investing  different  sums 
in  a  common  enterprise,  with  the  design  of  accomplishing 
specified  purposes  through  those  selected  as  directors,  it  would 
not  have  been  so  difficult  to  have  understood  the  relation  of 
confidence  existing  between  director  and  shareholder,  and  the 
principles  of  law  governing  such  relation  probably  would 
have  been  applied.  Even  though  the  relation  may  not  tech- 
nically be  that  of  trust,  the  knowledge  of  corporate  affairs 
coming  to  the  managing  officers  through  the  discharge  of 
duties  entrusted  to  them  by  shareholders  places  them  in  a 
position  to  exercise  influence  or  power  in  dealing  in  shares 
of  capital  stock,  while  the  shareholder  naturally  and  cus- 
tomarily confides  in  and  relies  upon  the  officers  who  represent 
him  in  all  matters  having  any  bearing  on  the  value  of  his 
interest  in  the  corporation  indicated  by  his  shares.  Contrary 
to  the  numerical  weight  of  authority,  but  in  harmony  with  the 
light  of  experience  and  better  reasoning  of  the  more  recent 
decisions,  we  are  of  opinion  that  a  fiduciary  relation  should 
be  held  to  exist  between  a  managing  officer  and  stockholder 
with  relation  to  the  latter 's  shares,  and  that  any  contract 
between  them  by  which  such  officer  acquires  profit  out  of  the 
same  to  the  detriment  of  the  shareholder  should  be  held  pre- 
sumptively fraudulent  and  voidable,  and  the  burden  cast  on. 
such  officer  to  rebut  such  presumption  by  an  affirmative  show- 
ing that  said  contract  was  fairly  procured  for  value,  or,  if  for 
less,  upon  full  disclosure  of  all  facts  bearing  thereon,  known 
to  such  officer  and  unknown  to  the  shareholder. 

Had  the  Bawsons  or  Harbach,  in  the  case  at  bar,  merely 
negotiated  for  the  sale  of  or  sold  their  own  stock,  even  though 
at  a  price  commensurate  with  the  advantages  incident  to  a 
controlling  interest  in  the  corporation,  no  one  could  well  have 
questioned  their  right  so  to  do.    But  this  was  not  what  they 
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undertook  to  sell,  or  the  other  defendants  proposed  to  buy. 
The  subject  of  the  negotiations  was  all  the  stoek,  though  only 
as  a  means  of  transferring  the  assets  and  risks  of  the  one  com- 
pany to  the  other,  and  the  scheme  to  accomplish  this,  which 
was  pursued,  apparently  was  entered  into  by  all  the  defend- 
ants. According  to  the  evidence,  the  National  Life  Insurance 
Company,  through  its  oflScers,  was  ready  to  pay  about  $700,000 
for  these  assets  and  risks,  and  the  jury  might  have  found 
that  the  Bawsons  and  Harbach,  instead  of  making  the  deal 
for  the  company  and  distributing  the  proceeds  to  the  share- 
holders pro  rata,  entered  into  a  secret  arrangement  with  the 
other  defendants  through  which  to  appropriate  the  benefits  of 
the  transfer  to  their  own  advantage,  to  the  exclusion  of  the 
other  shareholders.  As  held,  the  burden  of  proof  was  on 
Harbach,  before  buying  the  shares  of  stock  of  plaintiff,  to 
make  full  disclosure  of  the  pending  negotiations  with  Johnson 
and  his  company,  and  if  therein  he  was  acting  in  pursuance 
of  a  scheme  or  plan  in  which  the  Bawsons  had  joined,  such 
burden  was  alike  on  the  executors  of  the  estate  of  L.  C.  Baw- 
son,  deceased.  The  other  defendants,  however,  may  be  held 
only  upon  a  finding  of  having  induced  or  conspired  with  such 
managing  officers  to  perpetrate  a  fraud  on  the  minority  share- 
holders of  the  Des  Moines  Life  Insurance  Company  in  the 
manner  described.  That  there  was  evidence  sufficient  to  carry 
these  several  issues  to  the  jury,  the  record  leaves  no  doubt. 
It  follows  that  the  court  erred  in  withdrawing  the  issue  of 
constructive  fraud  from  the  jury  and  in  directing  a  verdict 
in  favor  of  defendant  Lay  and  the  executors  of  L.  C.  Bawson, 
deceased. 

Our  conclusion  renders  it  unnec^sary  to  consider  other 
errors  assigned.— fievmed. 

All  the  Justices  concur. 
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John  Hintz  et  al.,  Appellees,  v.  Joseph  A.  Hintz  et  al., 

Appellants. 

DEEDS:    DeUveiy — Bvldmin^    Tinmfflrlency.    Evidence  reviewed,  and 

1  held  insufficient  to  show  grantor's  intent  to  make  delivery  of  a 
deed  though  in  the  possession  of  grantee. 

WITNESSES:     Competeiiey— Tnnsactioii  With  Iiunn»— Bemoval  of 

2  T>1iHinf>l*f'^f«"^  Testimony  by  a  guardian  of  an  insane  person 
as  to  a  certain  communication  concerning  a  certain  subject  mat* 
ter,  made  by  the  insane  person  to  the  witness,  does  not  remove 
the  incompetency  of  the  defendant  to  testify  to  other  and  different 
communications  made  by  the  insane  person  to  him  (defendant), 
even  though  concerning  the  same  subject  matter.  (Sec.  4604,  Code, 
1897.) 

PBIKCIPLE  APPLIED:  The  guardian  of  an  insane  ward,  in 
an  action  to  set  aside  the  deed  of  his  ward  because  of  non- 
delivery of  the  deed,  testified  that,  when  the  grantor  executed  the 
deed,  he  (the  grantor)  directed  his  banker  to  put  the  deed  among 
his  papers,  saying,  in  substance,  that  he  (grantor)  would  keep 
the  same  in  his  possession  during  his  lifetime.  The  defendant, 
grantee  in  the  deed,  then  attempted  to  show  what  the  grantor 
said  to  him  (grantee),  several  weeks  after  the  deed  was  executed, 
concerning  the  delivery  of  the  deed.  Beld,  the  former  testimony 
did  not  remove  the  defendant's  incompetency  to  testify  to  the 
latter. 

WITNESSES:     Oompetoncy— -Tnostctloii  With  Insane— Bemoval  of 

3  Disqnaliflcations.  A  guardian,  simply  testifying  as  to  what  the 
defendant  had  said  to  him  about  a  transaction  with  the  guar- 
dian's insane  ward,  does  not  thereby  render  the  defendant  com- 
petent to  testify  to  such  transaetion. 

MOBTOAGES:    Action  to  Annul— Aftar-Aoqiiired  Interest.    A  mort- 
^    fi»&S®>  without  lienable  quality  when  executed,  because  of  grantor's 
utter  lack  of  title,  attaches  to  grantor's  subsequently  acquired 
interest.    (See  Sec.  2915,  Code,  1897.) 


Appeal  from  Adair  District  Court. — J.  H.  Applegate,  Judgo. 

« 

Monday,  May  15,  1916. 
This  action  was  begun  by  Michael  Hintz,  October  6,  1913, 
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alleging  that  a  certain  deed  signed  and  acknowledged  by  him, 
purporting  to  convey  three  lots  in  Stuart  to  his  son,  Joseph 
A.  Hintz,  though  recorded,  had  never  been  delivered,  and 
that  said  defendant  had  never  complied  with  the  conditions 
therein,  and  praying  that  the  same,  together  with  a  mortgage 
executed  by  the  grantee  to  the  Stuart  Savings  Bank,  be  set 
aside  and  canceled.  The  allegations  as  to  delivery  and  per- 
formance were  put  in  issue  by  the  answer.  On  petition  of 
Joseph  A.  Hintz,  W.  J.  Taylor  was  appointed  guardian  of 
plaintiff  and,  on  February  22,  1914,  was  substituted  as  party 
plaintiff.  Hearing  was  had;  but  before  decision,  Michael 
Hintz  died,  and  John,  E.  D.,  Charles,  Frank,  and  Marie  Hintz, 
children  of  decedent,  were  substituted  as  parties  plaintiff  and 
directed  to  make  the  remaining  children,  Henry  and  Michael 
Hintz  and  Minnie  Snell,  parties  defendant.  The  relief  prayed 
was  granted,  and  defendants  Joseph  A.  Hintz  and  the  Stuart 
Savings  Bank  appeal.    Modified  and  Affirmed, 

B.  JET.  Dosh  and  Carl  P.  Knox,  for  appellants. 
F.  0.  Hinkson  and  H.  J.  Chapman,  for  appelleea. 

Ladd,  J. — The  decedent,  Michael  Hintz,  was  living  alone 
in  1911,  his  wife  having  died  several  years  before,  and,  after 
negotiating  with  his  son  Joseph,  whom  we  shall  hereafter  refer 

to  as  defendant,  arranged  with. him  to  five 
*  ery :  evidence:     with  and  care  for  his  father ;  and  the  terms  of 

InaiU&cieDcy.  .    .  t  >  % 

their  agreement,  at  least  in  substance,  were 
embodied  in  a  deed  purporting  to  convey  three  lots  in  Stuart 
to  defendant,  which  the  decedent  signed  and  acknowledged,  in 
words  following: 

*  *  It  is  expressly  agreed  by  and  between  the  parties  hereto 
that  the  said  Joseph  A.  Hintz  is  to  care  for  and  provide  a 
home  for  the  said  Michael  Hintz  for  the  period  of  his  natural 
life,  and  at  the  death  of  the  said  Michael  Hintz,  the  above 
described  real  estate  is  to  be  the  property  of  the  said  Joseph 
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A.  Hintz,  in  fall  payment  for  such  services  rendered  the  said 
Michael  Hintz." 

This  was  September  18,  1911,  and  the  evidence  shows 
that  defendant  remained  with  his  father,  a  part  of  the  time 
at  least,  thereafter.  About  the  1st  of  May,  1913,  decedent^ 
when  alone  at  his  house,  was  stricken  with  paralysis;  and^ 
after  remaining  alone  in  a  helpless  condition  about  a  day  and 
two  nights,  was  taken  to  the  local  hospital.  On  the  foUowing^ 
day,  defendant  obtained  the  deed,  with  other  papers,  from 
his  father's  trunk,  and,  a  few  days  later,  caused  it  to  be  filed 
for  record.  The  controlling  issue  is  whether  the  deed  was  ever 
delivered  to  the  grantee  named  therein.  Possession  of  the 
deed  by  defendant  was  prima-facie  evidence  of  delivery  (Par- 
lin  V.  Darnels,  111  Iowa  640,  642),  and  the  burden  was  on 
plaintiff  to  overcome  this  inference.  Corbin  v.  McAUisier,  144 
Iowa  71.  Whether  there  was  a  delivery  depends  largely  on 
the  intent  of  the  grantor,  and  this  is  to  be  gathered  from 
the  facts  and  circumstances  surrounding  the  transaction. 
W.  J.  Taylor,  guardian  of  the  grantor,  testified  that,  the  day 
after  deceased  was  taken  to  the  hospital,  defendant  ''brought 
up  a  package  of  different  kind  of  papers,  consisting  of  some 
mortgages,  old  deeds,  notes,  certificate  of  deposit  for  money^ 
and  a  deed  from  Michael  Hintz  to  his  son  Joe,  and  Joe  told 
me  that  his  father  had  told  him  to  get  these  papers  and  put 
them  in  a  safe  place,  and  Joe  brought  them  up  and  left  them 
with  me.  Joe  said  he  had  found  $385  in  cash  in  his  father's 
trunk.  I  put  all  of  the  papers  in  my  safe  for  Joe  for  safe 
keeping,  and  Exhibit  'A'  is  one  of  the  papers  that  Joe  brought 
and  left  with  me,  and  at  that  time  Exhibit  'A'  had  not  been 
recorded.  .  .  .  Some  time  afterwards,  he  came  up  and 
wanted  to  borrow  tiie  deed,  Exhibit  'A;'  said  he  wanted  ta 
take  it  up  to  Mr.  Knox  and  have  him  examine  it ;  he  said  he 
would  bring  it  back  in  a  few  minutes ;  simply  said  he  wanted 
to  take  it  up  to  Mr.  Knox  to  examine  it;  that  he  wanted  to 
see  it.  He  came  back  in  probably  a  half  hour  and  said  Mr. 
Knox  advised  him  to  put  the  deed  on  record.    I  said,  *Joe^ 
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I  would  not  do  that  if  I  were  you ;  your  father  did  not  intend 
that  you  should  have  that  deed  during  his  lifetime;'  he  said 
his  attorney,  or  Mr.  Knox,  whichever  it  was  he  called  him, 
advised  him  to  put  it  on  record  and  he  would  do  it. 

''I  drew  the  deed,  Exhibit  'A.'  At  the  time  I  drew  the 
deed,  he  said  tiiat  he  was  going  to  make  a  deed  to  Joe  for  the 
property  and  that  Joe  was  to  take  care  of  him  during  his 
declining  years,  or  something  to  that  effect,  during  his  life- 
time, and  was  to  have  the  property  at  his  death.  After  I  had 
drawn  the  deed,  he  wanted  me  to  go  with  him  to  have  it 
acknowledged;  we  went  to  the  First  National  Bank;  Curtis 
took  the  acknowledgment ;  and  he  told  Mr.  Curtis  in  my  pres- 
ence, 'You  put  this  deed  in  my  box  with  my  other  papers;  I 
will  keep  that  in  my  own  possession,  and  when  I  am  gone  they 
will  find  it.  *  I  referred  to  that*  when  I  told  Joe  he  ought 
not  to  put  it  on  record  because  his  father  did  not  intend  he 
should  have  it.  .  .  .  Joe  said,  'Well,  if  he  lives  and  wants 
the  property  back,  I  will  deed  it  back  to  him  at  any  time.' 
At  that  time,  Joe  did  not  claim  that  it  had  been  delivered  to 
him  or  anything  of  that  kind,  or  that  the  old  gentleman  had 
told  him  to  go  and  get  it  and  record  it.  During  the  conver- 
sation with  Joe  with  reference  to  the  deed,  when  he  came  and 
got  it  and  when  he  came  back,  after  he  had  taken  it  to  Knox, 
he  did  not  claim  that  his  father  had  delivered  it  to  him  or 
told  him  to  go  and  get  it.  I  have  never  had  possession  of  the 
deed,  Exhibit  'A,'  since  Joe  borrowed  it  to  show  to  his 
attorney." 

The  defendant  testified  to  conversations  with  his  father, 
subject  to  rulings  on  objections  as  to  his  competency  under 
Section  4604  of  the  Code,  to  the  effect  that  deceased  withdrew 

all  his  papers  from  the  bank  in  the  fall  of 

^'  com'**tency •       1911,  and  upou  his  return  home  gave  him  the 

wSliMane:       deed.  Saying  that  it  was  his;  that  defendant 

qtSufl^tio^*    remarked  that  he  had  no  place  for  it  and 

handed  it   back,   whereupon   decedent   said, 
**A11  right,"  and  cautioned  him  against  recording  it,  because 
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of  the  influence  this  would  have  on  the  children.  Counsel  for 
appellant  concede  that,  but  for  the  testimony  previously 
quoted,  the  objection  to  this  evidence  must  be  sustained.  The 
above  section  declares  : 

''No  party  to  any  action  or  proceeding  .  .  .  shall  be 
examined  as  a  witness  in  regard  to  any  personal  transaction 
or  communication  between  such  witness  and  a  person  at  the 
commencement  of  such  examination  deceased,  insane  or  luna- 
tic, against  .  .  .  the  guardian  of  such  insane  person  or 
lunatic.  But  this  prohibition  shall  not  extend  to  any  trans- 
action or  communication  as  to  which  any  such  .  .  .  guardian 
shall  be  examined  on  his  own  behalf  or  as  to  which  the 
testimony  of  such  .  .  .  insane  person  or  lunatic  shall  be 
given  in  evidence." 

It  is  argued  that  Taylor  testified  concerning  the  same 
transaction  or  communication  with  the  decedent,  and  there- 
fore objection  to  defendant's  competency  was  obviated  by  the 
last  clause  of  this  statute.    As  there  stated,  the  prohibition 
against  defendant  cannot  be  extended  to  any  communication 
or  transaction  concerning  which  the  guardian  spoke;  but  as 
to  every  other,  the  law,  in  the  contingency  appearing,  has 
silenced  him.    Clarity  v,  Sheridan,  91  Iowa  304 ;  Luehrsmann 
v.  Hoings,  60  Iowa  708 ;  Boardnum  v.  Brown,  114  Iowa  678. 
Though  Taylor  spoke  of  what  occurred  at  the  time  the  deed 
was  acknowledged,  he  made  no  reference  to  the  alleged  talk 
weeks  subsequently,  when  defendant  and  his  father  only  were 
present.  Clearly  enough,  the  above  evidence  must  be  excluded. 
Again,  defendant  testified,  subject  to  the  same  objection : 
"The  following  morning  after  my  father  was  taken  to 
the  hospital,  he  told  me  to  go  down  and  get  the  deed,  Exhibit 
*  A,  *  and  place  it  on  record.    He  said  if  I  didn  't  do  this  before 

he  was  gone,  it  wouldn't  be  any  good  and  he 
«•  ^^'^SeScy  •      ^^  afraid  the  rest  of  the  children  would  take 
SblSS :       ^^  property  away  from  me. ' ' 
quaUflcaUotts!*  On  cross-examination,  he  swore  that  his 

father  told  him  to  go  and  get  the  papers  and 
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take  care  of  them,  and  that  this  accounted  for  taking  them  to 
Taylor,  and  that  he  did  not  tell  Taylor  that  the  deed  'belonged 
to  him  nor  say  to  him  that,  if  his  father  was  dissatisfied,  he 
would  convey  back  to  him.  Taylor  had  said  nothing  concern- 
ing this  conversation  with  decedent.  He  had  merely  related 
what  defendant  had  said  his  father  had  told  him.  This  was 
not  testimony  of  a  communication  between  him  and  the  insane 
father,  but  with  defendant,  and  the  objections  to  the  com- 
petency of  the  witness  must  be  sustained.  Banley  v.  Keyes, 
52  Iowa  90,  holding  that  executors,  by  relating  facts  from 
which  an  agreement  may  be  implied,  remove  the  prohibition 
against  a  defendant  testifying  to  the  agreement  as  made, 
manifestly  is  not  in  point ;  nor  is  Bidler  v,  Bidler,  103  Iowa 
470,  based  on  that  case.  Nor  does  CampbM  v.  CoUims,  133 
Iowa  152,  upon  which  some  reliance  seems  to  be  placed,  lend 
support  to  appellants'  contention;  for  there  the  holding  was 
merely  that  the  statute  was  not  designed  to  exclude  evidence 
not  itself  obnoxious  to  the  prohibition  of  the  statute,  but  from 
which  an  inference  of  what  was  done  between  the  parties  may 
be  drawn.  Aside  from  the  evidence  referred  to  above  was 
that  of  a  neighbor  asking  for  water  from  the  well  on  the  dis- 
puted  premises,  to  whom  decedent  had  said,  **A8k  the  boy, 
Joe,  he  owns  the  place;"  and  of  another,  that  decedent  told 
him  he  had  deeded  the  property  to  his  son  Joe,  and  that  he 
was  getting  it  fixed  up  nice  for  Joe.  Mrs.  Covey,  who  cared 
for  him  at  the  hospital,  swore  that,  the  morning  after  his 
arrival,  in  a  conversation  concerning  his  neglected  condition 
before  being  brought  there,  he  had  said  to  her  that  defendant 
**is  to  have  this  property  in  South  Stuart  for  t^ng  care  of 
me  and  all  he  has  to  do  is  to  get  that  deed  recorded." 

What  he  said  to  Mrs.  Covey  related  to  what  was  to  be  or 
might  be  done  thereafter.  The  remarks  to  the  neighbors  may 
be  construed  with  reference  to  the  arrangement  as  actually 
made  with  defendant.  Certainly,  in  the  light  of  the  record, 
they  are  not  sufScient  to  show  a  conveyance  of  title.  Undoubt- 
edly, decedent  intended  defendant  to  have  the  place  if  the 
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latter  should  comply  with  the  conditions  contained  in  the 
deed.  But  his  statement  that  he  would  retain  possession  of 
the  deed,  immediately  after  it  was  acknowledged,  evidenced  an 
intention  not  to  deliver  during  life ;  and  this  is  strongly  con- 
firmed by  the  circumstance  that  it  was  found  in  his  trunk  by 
the  defendant  the  day  after  he  was  stricken,  and  the  proof 
that  the  latter  was  extremely  negligent  in  attendance  upon 
his  father.  Evidently  he  retained  the  deed  under  his  con- 
trol, and  the  defendant  only  obtained  it  when  the  grantor  was 
in  a  helpless  condition.  Even  then,  he  asserted  no  claim  to 
it,  but  turned  it  over  to  Taylor  for  safe  keeping.  Nor  did  he 
claim  it  afterwards  as  of  right,  but  borrowed  it,  and,  contrary 
to  his  promise  to  return,  recorded  it.  At  no  time  did  he  claim 
the  deed  as  having  been  delivered.  The  manner  of  acquiring 
possession  was  fully  explained  and,  as  we  think,  it  was  taken 
from  the  keeping  of  decedent  without  his  knowledge  or  con- 
sent. It  was  never  delivered,  and  therefore  rightly  set  aside 
and  cancelled  of  record.  Having  reached  this  conclusion, 
there  is  no  necessity  for  inquiring  whether  defendant  per- 
formed his  part  of  the  contract. 

Exception  is  taken  to  the  decree  for  that  it  cancelled  the 
mortgage  executed  by  defendant  to  his  codefendant,  the 
Stuart  Savings  Bank.     This  was  given  after  he  had  borrowed 

the  deed  of  Taylor,  and  prior  to  his  father's 
4.  MORTOAOE8:        death.     On  the  latter  event,  he  acquired  by 

action  to  annul :  '  ^  ^ 

Sterest^'**^^     inheritance  an  undivided  one-ninth  interest 

in  the  property,  and  to  this  the  mortgage 
attached.  Rice  v,  KeUo,  57  Iowa  115;  Whitley  v,  Johnson, 
135  Iowa  620. 

The  decree  will  be  modified  so  as  to  set  aside  and  cancel 
the  mortgage,  in  so  far  as  it  purports  to  incumber  the  inter- 
ests of  the  heirs  of  decedent  other  than  defendant.  Four 
fifths  of  the  costs  taxed  to  the  defendants,  and  remainder 
against  plaintiflP. — Modified  and  Affirmed. 

Evans,  C.  J.,  Gaynor  and  Salinger,  JJ.,  concur. 
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C^EOBOE  D.  Foster,  Appellee,  v.  North  American  Accident 

Insurance  Company,  Appellant. 

INST7BANCE:    Ck>]iJrtnictioii  of  Policy— Acddant  Insurance— Limita- 

1  turn  of  Liability— «« Disability  Bosoltlng  fZom  Paralysis."  Tho 
limited  liability  provided  in  an  accident  insurance  policy,  "in 
the  event  of  disability,  due  to  either  accident  or  iUness,  resulting^ 
wholly  or  in  part,  directly  or  indirectly,  from  .  paraly- 
sis," does  not  apply  if  the  paralysis  (which  idob  the  disability) 
teas  caused  by  the  nccident, 

INSUBAKOE:     Constmctlon  of  Policy— ^Acddant  Insimuice — Strict 

2  Ck>n8tmctlon.  Construction  is  most  strongly  against  the  one  who 
used  the  words.  So  held  in  the  construction  of  an  accident  policy 
providing  for  limited  liability  in  event  of  disability  "resulting 
from  paralysis." 

Appeal  from  Lee  District  Court. — ^W.  S.  Hamilton,  Judge. 

Saturday,  June  24,  1916. 

Action  at  law  upon  a  policy  of  accident  insurance  issued 
by  defendant  to  the  plaintiff.  Upon  the  issues  joined,  the  case 
iras  tried  to  a  jury,  resulting  in  a  verdict  for  plaintiff  in  the 
sum  of  $819.     Defendant  appeals. — Affirmed. 

Edward  St.  Clair  and  Crai{i  &  Sprowls,  for  appellant. 

HoUingsworih  &  Bloody  for  appellee. 

Deemer,  J. — The  policy  issued  to  plaintiff,  provided 
indemnity  for  accidents  through  external,  violent  and  purely 
accidental  means.     The  promised  indemnity  covered  not  only 

death  and  loss  of  bodily  members,  but  also 

X.  Insurancb:  j.     •  .f..  ^2.^        £  -j      j.   i  ^ 

coDBtrucUon  of    disability  resulting  from  accidental  means,  at 

Dolicy  I  &ccl~ 

dent  insurance:   the  rate  of  $35  per  mouth,  for  not  exceeding 

"disability  re-  ^¥^     f  }  b 

*"^  aSfsfs*^'*"       24  months.    The  policy  contained  this  clause : 

**In  the  event  of  disability,  due  to  either 
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accident  or  illness,  resulting  wholly  or  in  part,  directly  or 
indirectly,  from  any  chronic  disease  or  infirmity,  from  tuber- 
culosis, cancer,  rheumatism,  paralysis,  apoplexy,  orchitis,  neu- 
ritis, locomotor  ataxia,  lumbago,  strains,  lame  back,  sciatica, 
vaccination,  Bright 's  disease,  dementia,  insanity,  neurasthenia, 
hernia,  or  in  the  event  of  any  accidental  injury  otherwise 
covered  by  this  policy  resulting  in  hernia;  surgical  operations 
not  necessitated  solely  by  injury  covered  under  this  policy, 
and  made  within  90  days  from  date  of  accident,  then  and  in 
all  such  cases  referred  to  in  this  paragraph,  the  limit  of  time 
for  which  indemnity  shall  be  payable  for  loss  resulting  from 
the  cause  aforesaid,  shall  be  not  to  exceed  one  month  in  any 
one  policy  year,  in  the  manner  and  at  the  rate  which  would 
otherwise  be  payable  under  this  policy,  anything  to  the  con- 
trary herein  notwithstanding." 

Plaintiff  claims  that,  while  he  was  riding  in  an  automo- 
bile, the  car,  running  at  a  high  rate  of  speed,  went  over  a 
bump  in  the  road,  and  that  he  was  bounced  from  the  back 
seat  in  which  he  was  riding,  in  such  a  manner  that  his  head 
struck  one  of  the  bows  in  the  top  of  the  auto,  and  that  he 
was  thrown  back  in  such  a  manner  as  to  alight  upon  a  doctor's 
surgical  case  which  was  in  the  bottom  of  the  machine,  and 
that  the  injuries  he  received  resulted  in  paralysis,  or  partial 
paralysis,  from  which  he  suffered  for  several  months.  He 
asked  judgment  for  the  time  lost,  at  the  rate  fixed  in  the  policy. 

The  defendant  pleaded  the  stipulation  in  the  policy  which 
we  have  quoted  in  full,  and  averred  that  plaintiff  did  not 
suffer  the  injury  claimed  by  him,  and  that,  if  he  did  suffer 
some  injury,  it  was  inconsequential  in  character,  and  that 
what  he  really  suffered  from,  was  paralysis,  and  that  his  loss 
of  time  was  due  either  directly  or  indirectly  to  paralysis.  It 
admitted  its  liability  to  the  extent  of  $35,  and  this,  it  offered 
to  pay. 

On  these  issues,  the  case  was  tried,  resulting  in  a  verdict 
and  judgment  for  plaintiff  in  the  amount  claimed  by  him. 
The  trial  court  submitted  to  the  jury  the  question  as  to 
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whether  or  not  plaintiff  did  suffer  the  accidental  external 
bodily  injury  as  claimed,  which,  directly  and  independently 
of  all  other  causes,  resulted  in  his  loss  of  time  or  business,  and 
then  instructed  as  follows: 

'*The  policy  of  insurance  s]ied  upon  in  this  case  provides, 
among  other  provisions,  that,  in  the  event  of  disability  due 
to  either  accident  or  illness,  resulting  wholly  or  in  part  from 
paralysis,  the  limit  of  time  for  which  indemnity  shall  be  pay- 
able for  loss  resulting  from  said  cause  shall  be  not  to  exceed 
one  month  in  any  one  policy  year,  in  the  manner  and  at*  the 
rate  which  would  otherwise  be  payable  under  this  policy.  In 
this  connection  you  are  instructed  that,  if  the  disability  of 
plaintiff,  if  any,  resulted  from  paralysis  and  not  from  the 
alleged  accident,  your  verdict  must  be  in  favor  of  the  plaintiff 
for  the  sum  of  $35.  On  the  other  hand,  if  the  said  disability 
resulted  from  the  alleged  accident  and  not  from  paralysis, 
then  your  verdict  should  be  in  favor  of  the  plaintiff  for  such 
sum  as  he  has  established  under  the  evidence  he  is  entitled  to, 
not  exceeding  the  amount  claimed  by  him  in  his  petition." 

This  latter  instruction  is  challenged,  and  it  is  strenuously 
insisted  that,  under  the  record,  plaintiff's  recovery  shoiild,  in 
any  event,  have  been  limited  to  $35.  The  argument  revolves 
around  this  central  proposition,  and  all  else  is  disposed  of 
when  that  question  is  settled.  It  is  claimed,  however,  that 
the  testimony  shows  that  plaintiff  could  not  have  been  para- 
lyzed from  the  blows  and  bumps  that  he  received  in  the  acci- 
dent, and  that  the  motion  for  a  new  trial  should  have  been 
sustained  on  this  ground.  A  review  of  the  record  satisfies  us 
that  this  was  a  jury  question,  and  that  we  should  not  inter- 
fere. The  experts  were  not  all  with  defendant's  theory  of 
the  case.  Again,  the  jury  was  authorized  to  find  that  plaintiff 
struck  the  surgeon's  case,  which  was  in  the  tonneau  of  the  car, 
in  such  a  manner  as  that  injury  may  have  been  done  to  his 
spine,  so  as  to  produce  the  results  which  he  claims  to  have 
suffered. 

Vol.  176  Ia.— 26 
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But  appellant,  relying  upon  the  provision  from  which  we 
have  quoted,  boldly  asserts  that,  even  if  the  paralysis  resulted 
from  accidental,  violent  and  external  means,  still,  if  this 

resulted  in  hemiplegia  or  paraplegia,  there 

*'  coMtruct^nof    ^*^  ^  ^^  rccovcry  of  more  than  $35.    This 

Kn t  fnsurance :  ^laim  is  bottomed  upon  the  wording  of  the 

strict  construe'  p^^jj^y  quoted,  the  central  thought  being  that, 

if  the  accident  resulted  wholly  or  in  part, 
directly  or  indirectly,  from  paralysis  or  apoplexy,  recovery  is 
limited  to  $35. 

This  is  a  strained  construction  of  the  language  used.  The 
term  ''due  to  either  accident  or  illness,"  has  relation  to  the 
subject  of  disability,  and  the  clause  ''resulting  .  .  .  from 
paralysis,  apoplexy,"  etc.,  has  reference  to  the  disability,  and 
not  to  the  accident  or  illness.  In  other  words,  the  proper 
construction  of  the  clause  is  that,  if  a  disability  due  to  acci- 
dent results  from  paralysis,  etc.,  then  there  is  a  limited  lia- 
bility. But,  if  it  results  in  paralysis,  apoplexy,  etc.,  then 
there  is  full  liability.  Counsel  state  the  whole  case  when 
they  say  that  appellant  is  not  liable  for  more  than  $35,  if,  as 
a  result  of  an  accident,  plaintiff  was  paralyzed,  and  thus  dis- 
abled. They  say  that  the  term  "resulting  from,"  etc.,  should 
be  referred  back  to  its  immediate  antecedent,  "accident,"  and 
not  to  the  more  remote  one,  "disability."  But  this  rule  is  not 
of  universal  application,  and,  at  most,  is  a  mere  rule  of  con- 
struction, yielding  always  to  the  context,  and  the  connection 
in  which  it  is  used. 

It  will  be  observed  that  the  term  used  is  "resulting  from," 
and  not  "resulting  in."  An  accident  may,  of  course,  result 
from  a  given  cause,  but  it  results  in  certain  effects.  As  applied 
to  disability,  the  words  have  a  somewhat  different  significance. 
Insurance  contracts,  if  susceptible  of  two  constructions,  are 
given  that  one  most  favorable  to  the  assured.  With  this  rule 
in  mind,  we  have  little  hesitation  in  saying  that,  if  an  acci- 
dent results  in  paralysis  or  apoplexy,  the  disability  is  due  to 
an  accident ;  while,  if  the  accident  resulted  from  paralysis  or 
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apoplexy,  the  disability  should  not  be  eonstrued  as  arising 
from  an  accident.  Cases  relied  upon  by  appellant  do  not 
seem  to  be  in  point.  The  nearest  one  is  Kelsey  v.  Continenial 
Casualty  Co.,  131  Iowa  207.    But  that  opinion  was  overruled 

in  the  more  recent  case  of  Berry  v.  United  Commercial  Trtwel- 

ft 

ers,  172  Iowa  429.  In  Keen  v.  Continental  Cas.  Co.,  175  Iowa 
513,  the  language  was  ''resulting  in/'  and  not  ''from."  See, 
also,  Binder  v.  National  Mas.  Accident  Assn,,  127  Iowa  25.  The 
law  of  the  case  is  so  well  settled  in  Berry's  case,  and  some  of 
the  more  recent  ones,  that  there  is  no  need  to  elaborate  the 
discussion.  In  the  light  of  these  rules,  it  is  apparent  that 
defendant's  complaint  of  the  instructions  is  without  merit.  If 
anything,  they  were  more  favorable  to  it  than  the  facts  would 
warrant.  No  error  apx>ears,  and  the  judgment  must  be,  and 
it  is — Affirmed. 

Evans,  C.  J.,  Oaynob  and  Pbeston,  JJ.,  concur. 


State  op  Iowa^  Appellee,  v.  Jos  Ebufpa,  Appellant. 

INGEST:  Indictiiieiit  and  Infonnatioa-— anffldwiiry.  Ungrammatical 
arrangement  of  claoses  of  an  indictment  will  not  render  it  insufA- 
cient,  if  a  person  of  common  understanding  would  know  what  was 
intended.    8o  held  as  to  an  indictment  for  incest. 

Appeal  from  Appanoose  District  Court, — ^D.  M.  Anderson, 

Judge. 

Saturday,  June  24, 1916. 

Appeal  from  a  verdict  and  judgment  finding  defendant 
guilty  of  incest. — Affirmed, 

T.  O.  Fee,  for  appellaitL 

Oeorge   Cosson,  Attorney  General,   and   W,   B.   Hays, 
County  Attorney,  for  appellee. 
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Deemeb,  J. — The  sole  question  in  the  ease  arises  out  of 
the  alleged  insufScieney  of  the  indictment.    It  reads  as  follows : 

'*The  grand  jury  of  the  county  of  Appa- 

ment^nd'iiSbr-  ^o^c»  ^  ^^^  name  and  by  the  authority  of  the 
mation :  suffl-      State  of  lowa,  accuse  Joe  Kruppa  of  the  crime 

of  incest,  committed  as  follows :  The  said  Joe 
Kruppa  on  or  about  the  22nd  day  of  July,  1915,  in  the  county 
of  Appanoose  and  State  of  Iowa,  did  commit  the  crime  of 
incest,  said  Joe  Kruppa  being  the  father  of  one  Josie  Kruppa 
and  being  within  the  degree  of  consanguinity,  did,  on  said  day, 
at  the  county  and  state  aforesaid,  wilfully,  unlawfully  and 
feloniously  carnally  know  each  other  the  said  Joe  Kruppa  and 
Josie  Kruppa  then  and  there  standing  in  the  relation  to  each 
other  of  father  and  daughter,  contrary  to  and  in  violation  of 
law.'' 

It  is  claimed  that  the  indictment  does  not  charge  any 
offense,  in  that  it  is  not  alleged  that  defendant  had  carnal 
knowledge  of  Josie  Kruppa,  or  any  other  person.  It  is  true 
that  the  indictment  is  not  a  model  of  grammatical  construc- 
tion. It  does  charge,  however,  that  defendant  did  commit  the 
crime  of  incest  with  Josie  Kruppa,  his  daughter,  and  did,  on  a 
a  named  day,  wilfully,  unlawfully  and  feloniously  and  carnally 
know  each  other,  the  said  Joe  Kruppa  and  Josie  Kruppa  then 
and  there  being  father  and  daughter.  It  is  said  that  the 
indictment  charges  defendant  with  unlawfully  and  carnally 
knowing  each  other,  and  that  this  is  meaningless,  although  fol- 
lowed immediately  with  the  statement  that  Joe  and  Josie 
Kruppa  then  and  there  stood  in  the  relation  to  each  other  of 
father  and  daughter.  Tlje  ordinary  mind,  to  say  nothing  of 
the  more  skilled  legal  one,  would  have  no  difficulty  in  under- 
standing the  charge;  and  the  objection,  while  good  from  a 
strictly  rhetorical  standpoint,  is  too  strained  to  be  recognized 
in  law.  Strict  grammatical  rules  should  not  be  enforced  in 
the  courts,  any  more  than  in  the  ordinary  transactions  of  life. 
All  that  is  required  is  that  the  charge  be  so  stated  as  to  enable 
a  person  of  common  understanding  to  know  what  is  intended. 
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See  Code  Sections  5280  and  5282.  Of  course,  an  indictment 
cannot  be  supported  by  mere  intendment,  but  the  language 
used  may  be  considered  as  a  whole,  to  ascertain  what  was 
intended  by  its  use.  We  see  no  such  defect  as  to  destroy  the 
effect  of  the  charge.  The  judgment  must,  therefore,  be,  and  it 
is — Affirmed. 

Evans,  C.  J.,  Ladd  and  Prestoi^,  JJ.,  concur. 


Belle  Arnold,  Administratrix,  Appellee,  v.  Douglas  & 

Company,  Appellant. 

MASTEB  AND  SEBVAKT:  Place  for  Work — ^Master  Acqnieadng  in 
1,3  Abandonment  of  Safe  Way — ^Effect.  A  master  who  has  provided 
a  convenient,  adequate  and  safe  way  for  his  employees  to  cross 
dangerous  portions  of  his  premises,  and  then  acquiesces  in  what 
amounts,  practically,  to  an  entire  disregard  by  his  employees  of 
the  use  of  such  provided  way,  will  not  be  heard  to  say  that  he 
has  performed  his  full  magisterial  duty  to  care  for  the  safety 
of  his  employees. 

PRINCIPLE  APPLIED:  A  set  of  factory  buildings  were  lo- 
cated along  both  sides  of  three  intervening  switch  tracks  used 
in  the  operation  of  the  plant.  Workmen,  in  large  numbers,  were 
required  daily  to  pass  back  and  forth  between  the  buildings. 
The  master  built  a  tunnel  under  the  tracks,  thereby  connecting 
the  buildings.  Danger  signs  were  erected  at  the  openings  into 
the  tunnel,  directing  the  workmen  to  use  the  tunnel  instead  of 
crossing  the  tracks.  But  employees  generally,  without  objection 
from  those  in  authority,  and  the  officers,  superintendents  and 
foremen,  continued  to  cross  over  the  tracks  instead  of  going 
through  the  tunnel,  which  was  not,  at  all  times,  well  drained  and 
was  not,  at  times,  the  shortest  route.  Superintendents,  at  times, 
even  ordered  cars  uncoupled  and  separated,  in  order  to  afford 
passage  over  the  tracks.  This  practice  continued  for  some  two 
years  after  the  tunnel  was  built,  and  until  deceased  was  caught 
between  two  cars  and  killed.  Held,  (a)  the  act  in  providing  the 
tunnel  and  posting  the  notices  was  not  of  itself  a  full  discharge 
of  the  master's  duty,  and  (b)  the  master  was  under  obligation 
to  see  that  the  cars  were  operated  with  reasonable  regard  for 
the  safety  of  the  workmen. 

MASTEB  AND  SERVANT:    Boles— Duty  to  Promulgate— Independ- 
2    ent  Workmen— Dangerous  Acts.   When  a  business  is  conducted  by 
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many'  servanto,  performing  work  independently  of  each  other, 
and  the  work  of  one  becomes  periodically  dangerous  to  another, 
it  is  the  duty  of  the  master  to  promulgate  rules  and  regulations 
for  the  giving  of  warnings  to  persons  likely  to  be  endangered 
when  such  dangerous  acts  are  about  to  bjB  performed. 

PBINCIPLE  APPLIED:  A  set  of  factory  buildings  were 
located  along  both  sides  of  three  intervening  switch  tracks 
operated  by  the  master.  From  6  to  60  carloads  of  freight  were 
handled  in  the  yards  each  day.  In  the  ordinary  work  of  the 
yards,  ears  were  moved  by  means  of  a  crane,  or  by  pinch  bars, 
or  by  knocking  one  car  against  another.  Numerous  workmen 
daily  passed  back  and  forth  over  these  tracks  in  the  course  of 
their  work,  passage  between  cars  being  afforded,  at  times,  by 
uncoupling  and  separating  the  cars.  Deceased,  employed  in  one 
of  the  building,  had  occasion,  in  the  course  of  his  work,  to  pass 
over  the  tracks  and  between  the  ends  of  two  cars.  Without 
warning,  they  were  knocked  together  and  deceased  was  killed. 
The  master  had  promulgated  no  rul.es  for  signalling  the  move* 
ments  of  cars  nor  provided  for  the  service  of  guards  at  open- 
ings between  the  cars.  Held,  the  negligence. of  the  master  was 
a  question  for  the  jury.  (In  Division  II,  the  duty  to  promulgate 
rules  is,  in  effect,  held  to  be  mandatory.) 

ICASTEB  AND  SERVANT:    Place  for  Work— Maiter  AcqaleBdng  In 
1, 3  Abandonment  of  Safe  Way— Effect. 

ICASTEB  AND  SERVANT:    Safe  Place  for  Work — ' 'Reasonable  Oaf» 

4  to  Provide  Safe  Place" — "Reasonably  Safe  Place."  The  terms 
or  expressions,  "duty  to  exercise  reasonable  care  to  provide  a 
safe  place,"  and  "duty  to  provide  a  reasonably  safe  place,"  are 
identical  in  meaning  and  legal  effect. 

MASTER    AND    SERVANT:      Actions— I&stnictions — Oontrtbiitory 

5  Negligence— Servant  Using  Less  Safe  of  Two  Routes.  Whether 
a  servant  was  guilty  of  contributory  negligence  in  taking  the  less 
safe  of  two  routes  across  railway  tracks  would  depend  materially 
on  whether  the  safer  route  was  then  free  and  unobstructed. 


NEOUOENCE:  Contributory  Negligence— Ckmtzllmtory  Per 
6  Facts  Not  Ctonstitnting.  The  court  cannot  hold  that  an  injured 
party  was  guilty  of  contributory  negligence  as  a  matter  of  law, 
unless  his  conduct  was  so  clearly  reckless  or  imprudent  as  to 
leave  no  room  for  difference  of  opinion  in  the  minds  of  impartial 
jurors. 

PRINCIPLE  APPLIED:  Factory  buildings  were  separated 
by  three  switch  tracks,  much  used  in  the  operation  of  the  plant. 
Numerous  workmen  were  daily  required  to  pass  back  and  forth 
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between  these  buildings.  The  master  built  a  tunnel  under  the 
tracks  and  warned  workmen  to  go  through  the  tunnel  and  not  <H>er 
the  tracks;  but,  for  two  years,  all  employees  practically  ignored 
the  use  of  the  tunnel  and  ccmtinued  to  pass  over  the  tracks  with- 
out objection  from  the  master.  The  tunnel  was  not  always  well 
drained  and  not  always  the  shortest  route  between  the  buildings. 
Superintendents,  at  times,  ordered  cars  uncoupled  and  separated, 
in  order  to  afford  passage  for  the  workmen.  Deceased,  though 
formerly  employed  at  the  plant,  had  worked  only  two  or  three 
days  in  one  of  the  buildings.  A  machine  broke.  He  was  sent  on 
an  urgent  errand  to  the  millwright,  who  was  on  the  farther  side 
of  the  tracks.  He  started  hurriedly  across  the  tracks,  taking  the 
shortest  route  and  the  course  usually  followed  by  other  workmen. 
In  the  direct  line  of  his  course,  he  came  to  two  slightly  separated 
cars  on  the  farther  track  and  passed  between  them  just  as  they 
were,  without  warning,  knocked  together,  and  he  was  killed.  With- 
in a  few  seconds  after  being  hit,  he  said:  "They  shoved  the  cars 
down  and  never  hollered. '^  Whether  he  saw  or  could  have  seen  the 
men  handling  the  cars  did  not  appear.  The  cars  were  not  handled 
by  an  engine.  There  was  no  ^ewitness.  Held,  the  question  of 
contributory  negligence  was  for  the  jury. 

KBGIJOENCE:    "No  Eyewitness  Bule^^When  Bule  Applies.    The 

7  fact  that  a  living  witness  may  have  seen  the  deceased  at  a  point 
of  time  howsoever  close  to  the  point  of  time  of  injury,  does  not 
exclude  the  presumption  of  due  care  under  the  "no  eyewitness 
rule,"  if  there  was  opportunity  for  the  deceased,  when  not  in 
the  view  of  the  witness,  to  perform  such  acts  of  watchfulness  or 
caution  as  reasonable  care  required  at  his  hands. 

APPEAL  AND  EBBOB:     Beview— Oustom  and  Practice  of  Trial 

8  Cknirt— Determination  of  Lower  Ckmrt  Ooncliislye.  A  finding  by 
the  lower  court  as  to  the  existence  or  nonexistence  of  a  certain 
alleged  custom  or  practice  in  such  court,  when  supported  by  some 
evidence,  is  conclusive  on  the  appellate  court.  So  held  in  regard 
to  a  claimed  custom  under  which  the  reporter  entered  exceptions 
to  rulings  of  the  court,  without  such  exceptions'  being  audibly 
made  by  the  counsel. 

APPEAL  AND  EBBOB:    Exceptions — Conduct  of  Counsel  in  Argn- 

9  ment— Acquieedng  in  Action  of  Coort.  He  who  objects  to  the 
conduct  of  counsel  in  the  matter  of  argument  to  the  jury,  and 
thereby  induces  the  court  to  admonish  and  caution  the  offend- 
ing counsel,  or  to  otherwise  rule  to  such  extent  as  the  court 
may  then  deem  fit  and  proper,  will  be  presumed  fully  satisfied 
with  the  action  of  the  court,  t»  the  absence  of  a  request  for  some 
other  and  more  sj^eoific  actum. 


408  Arnold  v.  Douglas  &  Co.  [176  Iowa 

Appeal  from  Lirm  District  Court. — Milo  P.  Smith,  Judge. 

Wednesday,  January  12,  1916. 

Petition  for  Rehearing  Denied  Wednesday,  June  28,  1916, 

Because  not  Filed  in  Time. 

Action  at  law  to  recover  damages  for  the  plaintiff 's 
intestate.  There  was  a  verdict  for  plaintiff,  and  defendant 
appeals. — Affirmed, 

Lxiberger  &  Lemhan;  Deacon^  Good,  Sargent  dt  Spangler; 
C.  E.  Wheeler,  for  appellant. 

Rickel  cfe  Dennis,  for  appellee. 

Weaver,  J. — The  defendant,  Douglas  &  Company,  oper- 
ates a  factory  in  the  city  of  Cedar  Rapids,  Iowa,  for  the 
production  of  starch  and  feed  and  the  various  by-products  of 
such  manufacture.     The  plant  occupies  a  large  number  of 
buildings  ranged  on  either  side  of  three  switch  tracks.    Of 
these  three  tracks,  the  one  upon  the  west  is  known  as  the 
grain  track,,  over  which  grain  is  shipped  into  the  factory  and 
finished  products  are  shipped  out.    Next  in  order  to  the  east 
is  the  crane  track,  where  loading  and  unloading  are  done  by 
the  use  of  a  crane.     The  third  is  the  coal  track,  over  which 
fuel  is  taken  in  and  cinders  are  hauled  out.     In  the  course  of 
their  employment,  the  defendant's  workmen,  or  many  of  them, 
were  required  to  go  back  and  forth  between  the  buildings 
standing  on  opposite  sides  of  these  tracks.     In  the  year  1911, 
the  defendant  constructed  a  tunnel  or  subway  under  the  three 
tracks,  connecting  the  buildings  on  the  east  and  west  sides 
thereof.    Whether  this  was  provided  as  a  matter  of  safety  to 
the  employes  in  making  the  crossing,  or  as  a  time-saving  con- 
venience when  the  tracks  were  blocked  by  standing  trains  or 
cars,  is  a  matter  of  some  contention  in  argument ;  and  under 
the  evidence,  either  or  both  conclusions  are  possible.    At  or 
near  the  entrance  at  either  end  of  the  tunnel  were  posted 
signs  or  notices  in  conspicuous  lettering:    ''Use  the  tunnel 
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instead  of  crossing  the  tracks.  Avoid  any  danger.*'  On 
August  14,  1913,  the  intestate,  J.  L.  Arnold,  then  and  there 
in  the  defendant's  employ,  undertook  to  cross  the  tracks  from 
west  to  east,  but,  instead  of  using  the  tunnel,  he  started  across 
the  open  yard.  On  the  east  track  were  standing  freight  cars, 
and,  as  he  attempted  to  pass  through  an  opening  between  them 
where  they  were  uncoupled,  they  were  moved  or  brought 
together,  crushing  him  in  a  manner  to  cause  his  death.  This 
action  is  brought  by  the  administratrix  of  Arnold's  estate  to 
recover  damages,  on  the  grounds  that  his  injury  and  death 
were  caused  by.  the  defendant's  negligence,  as  follows:  (1) 
That,  knowing  that  it  was  the  usage  and  custom  of  its 
employes  to  cross  the  tracks  at  that  place,  which  custom  had 
been  acquiesced  in  and  consented  to  by  itself,  defendant  negli- 
gently allowed  the  car  to  strike  the  deceased  without  giving 
Jiim  any  warning,  and  negligently  set  the  car  in  motion  with- 
out ascertaining  whether  its  employes  or  any  of  them  were 
then  using  the  crossing;  (2)  that  defendant  negligently  failed 
to  provide  rules  for  the  movement  of  its  cars  or  for  signals 
to  give  warning  of  such  movements  in  the  interest  of  the 
safety  of  its  employes;  and  (3)  that  defendant  was  negligent 
in  permitting  the  car  which  struck  the  deceased  to  be  pro- 
I)elled  along  the  track  at  a  high  and  dangerous  rate  of  speed, 
when  it  knew  that  its  employes  were,  according  to  their  cus- 
tom, using  the  crossing  at  that  point.  The  allegations  of  the 
petition  are  denied  generally.  There  was  trial  to  a  jury, 
resulting  in  a  verdict  and  judgment  for  plaintiff  in  the  sum 
of  $7,500. 

I.  The  first  assignment  of  error  goes  directly  to  the 
question  whether  there  was  any  evidence  upon  which  the  jury 
could  properly  find  the  defendant  chargeable  with  negligence. 

It   is  argued   that  a  safe  way  of  crossing 
'  8BBVANT:  place    through  the  tunnel  had  been  provided  for  the 

tor  work  *  eii£is~ 

ter acquiescing    deceased  and  other  employes;  that  warning 

in  abandonment 

^j^eway:       and  direction  had  been  given  them  not  to 

cross  over  the  tracks,  but  to  make  use  of  the 
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tunnel  tinder  the  tracks ;  that  the  danger  was  entirely  obvious 
to  the  deceased,  and  there  was  no  duty  upon  defendant  to 
warn  him  of  that  which  must  have  been  as  well  known  to 
him  as  to  the  defendant ;  and  that  there  is  no  testimony  indi- 
cating in  any  degree  a  failure  of  the  defendant  to  use  reason- 
able care  for  the  safety  of  deceased.  But  in  making  this 
point,  defendant  ignores  much  other  pertinent  matter  of  which 
there  was  evidence  for  the  jury's  consideration.  Indeed,  it 
was  clearly  proved  that,  notwithstanding  the  existence  of  the 
tunnel,  not  only  the  employes  generally, — ^men,  boys,  women 
and  girls, — ^but  ofScers,  superintendents  and  foremen  as  well, 
having  occasion  to  go  from  one  side  of  the  premises  to  the 
other,  almost  universally  crossed  over  the  tracks  instead  of 
under  them,  and  the  general  effect  of  the  testimony  is  that 
this  was  done  without  protest  or  objection  on  the  part  of  those 
in  authority.  The  jury  would  also  have  been  justified  in 
finding  that  the  tunnel  was  at  times  more  or  less  fiooded  dur^ 
ing  wet  weather ;  that  at  times  the  contents  of  a  sewer  leaked 
into  it.  In  many  instances,  the  way  through  the  tunnel  was 
longer  and  less  convenient,  and  it  is  shown  that  one  or  more 
of  the  superintendents  on  different  occasions  ordered  the  men 
leaving  cars  on  the  tracks  to  uncouple  and  separate  them,  to 
afford  passage  from  one  side  to  the  other  through  the  yard. 
Indeed,  on  the  very  day  of  the  accident,  one  of  the  superin- 
tendents, finding  the  way  across  the  tracks  blocked  by  an 
unbroken  train  of  cars,  and  being  thereby  compelled  to  use 
the  tunnel,  became  quite  angry  with  those  responsible  for  the 
situation,  and  gave  orders  against  its  repetition.  The  time- 
keeper's ofSce  was  on  the  east  side  of  the  track,  and  workmen 
on  the  west  side  necessarily  had  to  cross  the  yard  oyer  or 
under  the  tracks  at  the  close  of  each  day;  and  in  the  per- 
formance of  their  various  daily  duties,  employes  were  fre- 
quently passing  in  either  direction.  That  this  custom  was 
known  to  and  acquiesced  and  shared  in  by  the  defendant  and 
its  officers  and  foremen  can  hardly  be  doubted. 
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Upon  saeh  a  record,  it  would  have  been  error  for  the 
trial  court  to  say  as  a  matter  of  law  that  the  defendant's  act 
in  providing  the  tunnel  and  posting  notices  was,  of  itself,  a 
fuU  discharge  of  its  magisterial  duty  to  care  for  the  safety  of 
its  employes.  For  if,  by  consent  or  acquiescence  of  the 
defendant,  the  crossing  through  the  yard  was  being  employed 
from  day  to  day  by  the  workmen  going  to  and  coming  from 
their  place  of  labor,  and  in  transacting  the  various  duties  in 
which  they  were  employed  about  the  premises,  then  it  was 
its  duty  to  see  that  the  movement  of  cars  through  the  area 
thus  occupied  and  used  was' conducted  with  reasonable  regard 
for  the  safety  of  those  thus  crossing  the  tracks.  Under  such 
circumstances,  an  employe  crossing  the  tracks  in  the  course  of 
his  employment  is  not  a  trespasser  nor  a  mere  licensee ;  he  is 
the  master's  servant;  and  the  yard  for  the  time  being  is  his 
place  of  work,  and  he  is  entitled  to  reasonable  protection 
therein. 

If  we  understand  the  record  correctly,  the  cars  brought 
in  on  the  coal  track  where  deceased  was  struck  were  not 
handled  or  moved  about  by  an  ordinary  locomotive,  but  power 

from  the  crane  was  applied  to  set  the  cars  in 
8BRVANT:  rules:  motion  whcrc  the  grade  was  such  as  to  require 

duty  to  pro* 

muuate :  inde-    it,  and  whcrc  such  assistance  was  not  required. 

pendent  work-  • 

oSfactef **^"     *^®y  ^^^^  Started  down  grade  by  the  use  of  a 

pinch  bar,  their  descent  being  controlled,  if 
need  be,  by  a  brake.  On  the  day  in  question,  deceased  was 
employed  in  what  is  known  as  the  feed  house,  on  the  west  side 
of  the  yard,  when,  a  piece  of  machinery  needing  some  repair, 
the  boss  or  foreman  at  that  point  sent  him  to  the  master 
mechanic  for  an  order  on  the  millwright  to  obtain  the  neces- 
sary material.  Having  obtained  the  order,  he  started  some- 
what hurriedly  for  the  millwright's  office,  taking  the  nearest 
and  most  direct  way  over  the  tracks.  Reaching  the  coal  track, 
he  stepped  into  the  opening  between  the  two  uncoupled  cars, 
when  the  opening  was  suddenly  closed  upon  him  by  the  stroke 
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or  impact  of  cars  sent  down  the  grade  in  the  manner  above 
described.  Of  the  movement  resulting  in  this  disaster,  the 
man  in  charge  thereof  testifies- 

''There  were  no  signals  given  before  starting  the  cars. 
The  cars  were  about  three  car  lengths  apart  when  they  started 
them,  that  is,  before  they  started  the  other  cars  down.  The 
cars  that  were  started  were  about  two  car  lengths  from  an 
empty  car  which  we  had  just  got  through  unloading,  which 
was  about  at  the  tunnel,  that  is,  the  end  of  it,  and  we  had  to 
hit  it  hard  enough  to  knock  it  on  down  out  of  our  road.  The 
only  way  we  had  to  get  cars  out  of  the  road  was  by  kicking 
cars  into  them.  I  don't  know  as  there  was  any  cars  down 
north  of  the  empty.  I  know  there  was  a  car  at  the  cinder 
chute  when  we  went  to  work  in  the  morning,  about  half  full. 
We  dropped  it  down  so  we  could  drop  a  load  of  coal  down 
to  empty  it.  There  was  an  empty  around  the  tunnel  and  in 
the  vicinity  of  bins  1  and  2  that  we  had  to  kick  off  of  the 
road  that  day.  Beyond  north  of  that  empty,  was  a  cinder 
car  half  full  of  cinders.  The  first  car  that  we  had  to  kick 
out  of  the  way,  I  think,  was  the  cinder  car.  We  started  it 
down  and  it  reached  the  first  one  and  then  moved  the  car  of 
coal  down  and  unloaded  that.  We  had  that  unloaded  and 
then  I  went  to  bring  them  other  cars  down  so  I  could  handle 
them,  and  in  order  to  do  it  I  had  to  move  all  of  them  at  once, 
because  we  couldn  't  reach  the  other  one  with  the  crane.  The 
cinder  car  was  in  front  of  the  engine  room,  way  down  below 
the  tunnel,  and  the  empty  was  the  first  one  that  the  two 
cars  collided  with,  and  the  space,  I  suppose,  through  which 
Arnold  was  passing  was  through  the  cinder  car  down  in  front 
of  the  engine  room  and  the  empty.  He  was  injured  between 
the  empty  and  the  cinder  car,  just  a  little  north  of  the  tunnel. 
No  man  had  been  placed  by  that  opening  before  the  cars  were 
started  that  day.'* 

Prom  6  to  60  carloads  of  freight  were  moved  into  and 
out  of  the  yard  every  day,  and  there  was  more  or  less  work 
every  day  in  setting  or  ** spotting"  cars  for  convenience  in 


June  1916]  Abnold  v.  Douglas  &  Co.  413 

loading  or  unloading.  The  evidence  tends  to  show  that  there 
was  no  rule  or  order  established  by  defendant  for  signaling 
the  movement  of  ears,  or  for  the  service  of  a  watchman  or 
guard  at  the  openings  between  cars  through  which  the 
employes  were  accustomed  to  pass  in  crossing  the  yard,  and 
we  think  it  was  a  fair  question  for  the  jury  whether,  under 
these  circumstances,  reasonable  care  did  not  require  the 
defendant  to  use  some  other  precaution  than  appears  to  have 
been  employed  to  guard  against  injuries  of  this  nature  to  its 
servants  rightfully  crossing  the  tracks. 

II.  Error  is  further  assigned  upon  the  giving  of  the 
fifth  paragraph  of  the  court's  instructions,  with  reference  to 
the  effect  of  a  general  custom  of  the  defendant's  employes  to 

avoid  the  use  of  the  tunnel  and  to  cross  over 

3.  2£a.8ter  and  ,  .       •  •         »  0     1 

SERVANT  .place    the  tracks  in  moving  from  one  part  of  the 

for  work :  mas* 

ter  acquiescinfiT    factory  premises  to  another.    It  is  said  that 

in  abandonment 

effect^ ^*^'       ^^^  court,  in  substance,  told  the  jury: 

"That  all  they  had  to  do  in  order  to  hold 
the  defendant  negligent  was  to  find  that  there  was  a  custom 
to  use  the  tracks  instead  of  the  tunnel.'' 

But  the  court  used  no  sUch 'language  in  tenor  or  effect, 
and  the  meaning  which  appellant  reads  therein  is  not  to  be 
fairly  extracted  from  the  instruction.  What  the  court  did 
say,  after  referring  to  the  fact  that  the  tunnel  had  been  con- 
structed, was  that  the  plaintiff  seeks  to  avoid  the  effect  of 
such  fact  by  showing  that  defendant  had  waived  its  right  to 
insist  that  deceased  was  in  duty  bound  to  use  the  tunnel,  by 
consenting  to  and  acquiescing  in  the  general  custom  of  its 
employes  to  make  their  way  from  one  part  of  the  premises  to 
the  other  over  and  across  the  tracks.  The  court  then  said  to 
the  jury,  in  substance,  that,  if  such  fact  had  been  shown,  and 
defendant  had  acquiesced  in  a  general  custom  of  its  employes 
to  cross  the  tracks  in  their  trips  between  different  parts  of 
the  plant,  then  it  was  the  duty  of  the  defendant  to  make 
proper  orders  or  establish  proper  rules  governing  the  move- 
ment of  cars  to  avoid  injury  therefrom  to  employes  so  engaged. 
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And  this  we  think  is  a  fair  statement  of  tt\fi  law  applicable  to 
such  situation. 

III.  The  instructions  are  further  criticized  as  stating  to 
the  jury  that  defendant  was  an  insurer  of  the  safety  of  the 
place  of  work  where  deceased  was  employed.    What  the  court 

did  say  was  that  it  was  the  duty  of  the 

4.  MASTBRAND^      cmploycr  ''to  take  reasonable  care  that  its 

SERVANT :  safe 

"iSSonabie'^^'  employes  had  a  safe  place  in  which  to  work 
safe  piiSe?^**  and  to  usc  all  reasonable  methods  to  guard 
sa^UoB^^       against  danger.''     The  point  made  against 

the  instruction  is  that  the  duty  to  use  rea- 
sonable care  to  provide  the  servant  a  safe  place  to  work  is 
not  equivalent  to  an  instruction  that  the  employer  is  required 
to  provide  the  servant  a  reasonably  safe  place  to  work.  This 
is,  at  most,  a  mere  play  upon  words.  Answering  the  same 
criticism,  we  have  on  numerous  occasions  held  that  the  two 
expressions  are  identical  in  meaning  and  legal  effect,  and 
that,  when  the  employer  has  used  reasonable  care  to  make  the 
place  **safe,"  then  it  is  ** reasonably  safe,"  within  the  mean- 
ing of  the  law  of  negligence.  Martin  v.  Des  Moines  Edison 
Light  Co.,  131  Iowa  724,  730 ;  Brusseau  v.  Lower  Brick  Co., 
133  Iowa  245,  248 ;  Wiit  v.  TotJtm  of  Latimer,  139  Iowa  273, 
279.  The  instruction  criticized  in  this  case  is  fairly  within 
the  rule,  even  as  the  appellant  states  it. 

IV.  In  another  instruction,  bearing  upon  the  question 
of  contributory  negligence,  after  stating  the  general  rule 
requiring  the  defendant  to  use  reasonable  care  in  providing 

its  employes  a'  safe  place  to  work  and  to  pro- 

5.  Master  AND       tect  them  from  danger  when  crossing  the 

SERVANT  I  aC" 

tions :  instruc-    tracks  in  the  line  of  their  duties,  the  court  said : 

tions :  contrib-  ' 

SenS"llJi"ant  ''^^  ^^^  ^^  *^®  defendants  did  make 

o?*two  rSutei^     such  provisions  by  building  the  tunnel,  and 

placing  notices  at  and  near  both  mouths  of  it 
warning  people  to  take  the  tunnel  and  avoid  danger,  and  that 
such  method  of  crossing  the  tracks  was  adequate  to  avoid  the 
danger  caused  from  moving  cars,  and  not  waived,  and  that  it 
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was  in  full  force  on  August  14,  1913,  and  the  deceased  knew 
of  it,  or  in  the  exercise  of  reasonable  observation  could  have 
known  of  it,  and  when  he  started  to  the  millwright's  office  or 
shop,  there  was  no  pressing  necessity  or  occasion  for  him  to 
go  in  any  other  way,  but  he  did  take  the  more  dangerous 
course  of  crossing  the  tracks  and  was  injured  in  doing  so, 
then  there  can  be  no  recovery  in  this  action,  whether  the 
defendant  was  negligent  in  not  having  rules  for  the  persons 
moving  the  cars  or  not." 

Objection  is  made  to  this  instruction  on  the  theory  that 
thereby  the  jury  were  given  to  understand  that  ''if  only  one 
or  two  out  of  hundreds  of  employes  of  the  defendant  used 
the  tracks  instead  of  the  tunnel,  that  fact  would  establish  the 
custom  and  prove  the  defendant  negligent."  It  must  be 
admitted  that  the  particular  sentence  referred  to,  ''and  that 
it  was  in  full  force  on  August  14, 1913,"  is  somewhat  obscure ; 
but  such  meaning  as  counsel  place  upon  it  is  not  fairly  to  be 
drawn  therefrom.  The  court  was  not  here  discussing  the 
question  of  custom  at  all.  Bead  in  the  light  of  the  testimony, 
which  tends  to  show  that  the  tunnel  was  at  times  impassable 
or  difficult  of  passage  because  of  its  being  flooded  or  other- 
wise unfit  for  use,  we  think  that  the  jurors  must  have  under- 
stood that,  in  determining  whether  it  was  the  duty  of  the 
deceased  to  take  the  course  through  the  tunnel,  they  should 
give  proper  considerati(Mi  to  whether  such  course  was  on  that 
date  free  and  unobstructed.  Thus  interpreted,  the  instruc- 
tion is  not  open  to  the  criticism  made  upon  it. 

V.  Appellant  further  insists  that  deceased  was  guilty 
of  contributory  negligence  as  a  matter  of  law.  To  so  hold, 
the  court  must  find  that,  giving  to  the  evidence  its  most 

favorable  construction  in  plaintiff's  favor,  it 
**  coSSbuto?'      ^^  ^^^  ^^^  duty  of  the  deceased  to  go 

t?S!u2?yV«-**°"  *^^^S^  ^^^  tunnel  instead  of  over  the  tracks ; 

Snltituun^       o^  ^^^^y  ^^  ^^  ^as  not  conclusively  chargeable 

with  contributory  negligence  in  taking  such 
course,  he  was  negligent  in  attempting  to  go  through  the  open- 


416  Abnold  v.  Douglas  &  Co.  [176  Iowa 

ing  between  the  cars  without  first  knowing  that  he  could  do 
so  with  safety.    We  are  not  prepared  to  aflSrm  either  propo- 
sition.   He  was,  of  course,  bound  to  know  that  a  crossing  over 
a  railway  track  where  cars  are  frequently  moving  is  a  place  of 
danger  and  to  adjust  his  conduct  with  reference  thereto.    But 
in  crossing  the  yard,  he  was  in  the  pursuit  ol  his  employer's 
business,  and  if,  as  we  have  already  said,  he  took  the  course 
generally  taken  by.  the  great  body  of  the  employes  with  the 
knowledge  and  consent  of  the  defendant,  and  the  course  taken 
by  the  ofScers,  foremen  and  others  immediately  representing 
the  defendant,  then  he  was  not  a  trespasser,  and  the  question 
whether  he  exercised  reasonable  care  in  choosing  the  route 
over  the  tracks  instead  of  through  the  tunnel  was  for  the  jury, 
even  though  he  chose  the  more  dangerous  one.    The  propriety 
and  justice  of  this  holding  are  the  more  obvious  when  we  recall 
the  circumstances  under  which  deceased  crossed  the  tracks. 
Though  he  had  formerly  been  employed  by  the  defendant,  he 
had  been  working  in  the  feed  mill  but  two  or  three  days  when 
he  was  killed.    The  witness  who  was  in  charge  of  the  mill  tes- 
tifies that  on  this  day  there  was  a  break  in  what  he  calls  the 
** thresher,"  causing  the  feed  to  be  thrown  out  on  the  floor. 
Deceased  notified  witness  of  the  break  and  was  told  by  him 
to  go  to  the  millwright.    Going  to  the  millwright,  the  latter 
refused  to  attend  to  the  matter  without  an  order  from  the 
master  mechanic.    Reporting  this  to  the  foreman,  he  was  sent 
for  the  required  order,  which  the  foreman  approved,  and  he 
started  again  for  the  ofiice  of  the  millwright.    Very  quickly 
after  he  started  out  on  this  errand,  the  foreman  heard  the 
alarm,  and,  going  to  the  place,  found  deceased  in  an  injured 
condition,  but  still  alive.    Witness  asked  how  it  happened, 
and  he  said,  **  They  shoved  the  cars  down  and  never  hollered.'* 
The  foreman  testifies  that  the  errand  of  the  deceased  was  one 
which  required  haste,  and  that  his  orders  were  to  **have  every- 
thing fixed  right  away."    Another  witness,  who  saw  him  on 
the  way  to  the  point  where  he  was  struck,  says  that  he  wbh 
walking  fast  and  was  'taking  the  shortest  way,"  and  this  way. 
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as  we  have  before  said,  was  the  way  generally  pursued  by 
practically  all  persons  employed  on  and  about  the  premises. 
It  certainly  cannot  be  said  that  this  act  of  the  deceased  was 
so  clearly  reckless  or  imprudent  as  to  leave  no  room  for  dif- 
ference of  opinion  in  the  minds  of  impartial  jurors. 

For  even  more  apparent  reasons,  it  cannot  be  said  that 
deceased  was  conclusively  guilty  of  contributory  negligence 
in  attempting  to  pass  between  the  cars.  The  cars  were 
uncoupled  and  stood  apart  a  sufScient  distance  to  enable  him 
to  go  through.  There  is  evidence,  as  we  have  seen,  that  stand- 
ing cars  were  often  thus  separated  for  the  express  purpose  of 
affording  passage  to  those  having  occasion  to  cross  the  tracks, 
and  that  on  some  occasions  the  men  responsible  therefor  were 
rebuked  for  failing  to  so  open  the  way.  This  opening  led 
apparently  in  the  direct  line  of  the  way  from  the  feed  mill 
across  to  the  office  or  shop  which  he  was  trying  to  reach  in  the 
performance  of  the  duty  with  which  he  was  charged,  and  we 
cannot  say  that  he  was  not  justified  in  assuming  that  the 
passage  had  been  opened  to  enable  him  and  others  to  make 
their  way  across,  and  that  it  would  not  be  suddenly  closed 
upon  him  without  warning.  There  is  no  evidence  that  he  saw 
or  could  see  the  men  who  were  handling  the  cars  farther  up 
the  slope,  or  that  he  had  any  reason  to  anticipate  the  particular 
movement  by  which  he  was  crushed.  He  must,  of  course,  be 
held  to  have  known  that  the  place  was  one  of  danger,  and  he 
was  charged  with  the  duty  of  exercising  the  caution  of  a  man 
of  ordinary  prudence  in  threading  a  way  which  was  thus 
beset ;  but  it  is  not  for  the  court  to  say  what  particular  act 
or  acts  were  required  at  his  hands  for  that  purpose.  There 
is  no  direct  evidence  that  he  did  in  fact  omit  any  reasonable 
precaution.  His  statement  at  the  time,  that  they  let  the  cars 
down  on  him  '^without  hollering,"  indicates  that  he  was  plac- 
ing some  reliance  on  a  warning  or  signal  preceding  the  move- 
ment of  the  cars,  and,  while  this  would  not  excuse  him  from 
exercising  his  own  senses  to  discover  and  avoid  peril,  it  is  one 

Vol.  176  Ia.— 27 
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of  the  circumstances  to  be  considered  in  determining  whether 
he  acted  with  ordinary  care  under  all  the  conditions  which 
surrounded  him.  This,  too,  was  for  the  jury,  and  the  court 
did  not  err  in  so  ruling. 

Moreover,  there  were  no  eyewitnesses  of  the  accident.  It 
is  true  that  one  witness  swears  that  she  saw  him  going  in  the 
direction  of  the  opening;  but  as  he  neared  the  cars,  he  was 

hidden  from  her  view.     Her  statement  is : 
7.  nboliobnci:  **When  I  saw  Mr.  Arnold,  he  was  going 

DO  eyewitness  '  **       ** 

i^rappulT        towards  that  opening.     I  saw  him  as  he  got 

to  the  cars.  That  was  the  last.  Just  as  he 
got  to  the  cars  I  couldn't  see  him  any  more, — ^the  cars  were 
higher  than  he  was.  When  he  got  close  to  the  cars  he  was 
hidden  back  of  them  so  I  couldn't  see  him.  Just  after  I  saw 
him  there  as  he  approached  the  opening  between  those  cars 
the  cars  bumped,  and  just  then  I  heard  someone  holler." 

In  another  place,  she  says  that  she  heard  the  cry  '' almost 
instantly'*  after  deceased  was  hidden  from  her  view.  On 
cross-examination,  she  testified,  in  effect,  that  her  last  view 
of  the  deceased  was  when  he  was  crossing  the  middle  track, 
apparently  headed  for  the  opening  in  the  cars  on  the  east 
track,  and  that  from  that  moment  she  had  no  knowledge  what 
he  did  or  whether  he  did  or  did  not  look  up  and  down  the 
track.  This  testimony  is,  in  our  judgment,  insufficient  to 
exclude  the  presumption  of  due  care  which  arises  when  there 
is  no  evidence  of  what  the  deceased  did  or  failed  to  do  in  the 
discharge  of  his  duty  to  exercise  reasonable  care  for  his  own 
safety.  The  fact  that  a  living  witness  may  have  seen  the 
deceased  at  some  point  of  his  approach  to  the  crossing  does 
not  exclude  the  presumption,  if  there  was  opportunity  when 
not  in  the  witness's  view  for  him  to  perform  such  acts  of 
watchfulness  or  caution  as  reasonable  care  required  at  his 
hands.     Oray  v,  Chicago,  R.  I.  &  P,  B,  Co,,  160  Iowa  1, 15. 

VI.  Counsel  for  appellant  have  devoted  a  division  of 
their  brief  to  what  they  denominate  **  Unclassified  Errors 
Relied  upon  for  Reversal."    An  examination  of  the  points  so 
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urged  demonstrates  that  they  are  necessarily  controlled  and 
governed  by  the  conclusions  we  have  already  announced,  and 
require  no  further  statement  or  discussion. 

VII.  Finally,  complaint  is  made  that,  by  reason  of  the 
misconduct  of  plaintiff's  counsel  in  argument,  defendant  did 
not  have  a  fair  trial.     The  appellant's  abstract,  so  far  as  it 

relates  to  this  feature  of  the  trial,  recites 
8.  AppsALANDEB-   that,  lu  his  opening  argument  to  the  jury, 

ROB :  review :  '  *-  o        o  •      ./  / 

prac^ioe*?^  ouc  of  plaintiff's  counsel  adverted  to  the  fact 
teiroinaUonoV  ^^^^  defendant's  witnesses  were  mostly  their 
conciuaivi'         own   employes,   and   suggested   that,   if  the 

employe  of  a  corporation  of  this  kind  did  not 
do  what  his  employers  thought  for  their  interest  when  tes- 
tifying as  a  witness,  he  gets  a  ticket  of  leave.  An  objection 
to  the  language  was  raised  by  the  defendant,  and  the  court 
responded  with  an  admonition  to  counsel  ''not  to  indulge  in 
improper  remarks  or  draw  improper  conclusions."  In  the 
closing  argument  for  plaintiff,  counsel  took  up  some  remark 
which  he  claimed  had  been  made  in  argument  by  counsel  for 
the  defense  respecting  the  many  nationalities  represented  by 
the  defendant's  workmen,  and  suggested  by  indirection  that 
the  defendant  had  gathered  in  a  miscellaneous  lot  of  foreigners 
from  the  scum  of  Europe,  because  they  could  be  employed  at 
wages  less  than  would  be  required  for  American  labor.  Objec- 
tion was  again  raised,  and  the  court  said : 

"I  was  not  listening  to  the  argument.  Of. course,  it  is 
proper  to  answer  anything  counsel  has  advanced  on  the  other 
side,  but  you  must  keep  to  the  facts." 

No  oral  or  written  exception  was  presented  in  either  case, 
though  the  official  reporter,  pursuant  to  his  alleged  custom, 
inserted  in  his  notes  in  each  instance  the  words,  ''Defendant 
excepts."  After  the  appeal  from  the  judgment  entered  in 
the  case,  plaintiff  applied  to  the  trial  (sourt  to  correct  the 
record  of  evidence  by  eliminating  therefrom  the  reporter's 
notation  of  an  exception  in  each  instance  referred  to.  The 
application  was  submitted  on  affidavits  and  sustained,  and 
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from  this  ruling  defendant  has  again  appealed.  The  affidavits 
quite  uniformly  indicate  the  general  custom  in  that  court  for 
the  reporter  to  enter  exceptions  in  favor  of  the  party  adversely 
interested,  to  all  rulings  upon  the  introduction  of  evidence; 
but  the  existence  of  such  custom  with  reference  to  objections 
made  to  the  conduct  of  counsel  in  argument  is  a  matter  of 
dispute  between  lawyers  whose  affidavits  were  submitted.  In 
making  its  ruling,  the  trial  court,  after  stating  its  findings  in 
general  terms,  adds: 

''In  sustaining  points  1,  2  and  3  of  the  application,  the 
court  holds  to  the  rule  of  practice  long  sustained  and  followed 
in  this  district  to  the  effect  that,  where  counsel  object  to  state- 
ments in  the  argument  of  opposing  counsel  as  prejudicial,  that 
the  court  makes  such  admonition  to  the  offending  counsel  as 
seems  to  it  just  and  proper,  and  if  complaining  counsel  ask  no 
further  or  more  drastic  remedy,  the  court  has  a  right  to 
assume  that  he  is  satisfied  and  his  silence  cannot  imply  an 
exception,  but  if  he  is  not  satisfied  with  the  court 's  admonition, 
and  desires  somethmg  in  addition,  he  must  ask  it,  and  then  if 
the  court  refuses  it,  and  not  till  then,  is  he  entitled  to  an 
exception.    A  different  rule  would  be  unfair  to  the  court." 

With  reference  to  the  merits  of  this  second  appeal,  it  is 
perhaps  sufficient  to  say  that  no  claim  is  made  by  appellant  to 
having  orally  or  audibly  taken  the  exceptions  on  which  it 

relies,  but  it  bases  its  right  to  have  the  same 
bbrob:  excep-      left  m  the  record  upon  a  custom  prevailing  m 

tlona :  conduct       ,,      ,    .   ,  .mi  .  «         •• 

of  counaeiin       the  trial  court.    The  existence  of  such  custom 

fti*ffmTidit  *  &c— 

quTescinfir  In  ac-  ^as  denied,  and,  in  so  far  as  it  may  have  been 

lion  of  court.  '  '  "^ 

of  any  importance,  the  question  was  one  of 
fact  for  the  decision  of  the  trial  court.  The  court  found  that 
there^was  no  such  custom,  and  that  the  exception  shown  by 
the  minutes  was  improperly  entered  therein.  The  trial  court 's 
own  knowledge  of  tl\e  customs  and  rules  of  practice  prevailing 
in  its  own  jurisdiction  cannot  be  ignored  by  this  court,  and, 
when  its  ruling  upon  a  question  of  this  nature  also  has  sup- 
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port  of  other  evidence,  it  is  conclusive  upon  us.  There  is  also 
a  large  measure  of  justice  in  the  court's  suggestion  that  any 
rule  which  would  permit  counsel  to  remain  silent  and  yet  pre- 
serve their  right  to  assign  error  would  be  unfair  to  the  court. 
The  court  cannot  be  expected,  at  every  stage  of  a  long  argu- 
ment to  the  jury,  to  have  its  attention  closely  fixed  upon  the 
language  of  counsel,  and  when  statements  are  made  or  lan- 
guage employed  which  opposing  counsel  think  an  abuse  of 
privilege,  fairness  demands  that  objection  be  promptly  made 
and  the  court  given  opportunity  to  admonish  counsel  having 
the  floor  or  the  jury  or  both,  if  in  its  opinion  such  admonition 
is  required.  This  being  done,  if  no  further  objection  be 
pressed  or  further  action  demanded  or  exception  preserved, 
we  hold  with  the  trial  court  that  ''it  has  the  right  to  assume 
that  the  objecting  party  is  satisfied."  Nothing  here  said  is 
to  be  construed  as  an  approval  of  the  line  of  argument  to 
which  the  defendant  objected,  and,  except  as  it  may  have 
been  in  part  provoked  by  the  thrusts  of  opposing  counsel, 
or  in  other  part  may  be  pardoned  as  attributable  to  the 
exuberant  enthusiasm  of  youth  in  counsel,  who  wears  the  tro- 
phies and  scars  of  more  than  half  a  century  of  professional 
warfare,  it  was  out  of  order.  It  was,  no  doubt,  the  right  of 
the  appellant  to  ask  the  court  for  a  distinct  charge  or  admoni- 
tion to  the  jury  to  disregard  these  statements  and  to  allow 
them  no  weight  or  influence  in  reaching  a  verdict,  and  it  is 
to  be  presumed  that  the  court  would  have  acquiesced  in  the 
suggestion  or  request  had  it  been  made.  While  the  objection 
was  properly  taken,  no  specific  ruling  was  asked,  and  none 
was  made,  except  by  way  of  admonition  to  counsel  to  keep 
within  the  record ;  and,  in  the  absence  of  any  other  showing, 
we  think  it  must  be  presumed  that  no  other  record  was  desired 
by  either  party.  Some  reliance  must  also  be  placed  upon  the 
intelligence  and  integrity  of  jurors,  who  cannot  fail  to  under- 
stand the  solemnity  of  their  obligation  to  return  their  verdict 
upon  the  evidence  alone,  uninfluenced  by  appeals  to  their 
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prejudices  or  passions.  We  find  nothing  in  the  record  con- 
cerning the  argument  of  counsel  upon  which  a  reversal  of 
the  judgment  below  can  be  properly  predicated. 

Other  exceptions  have  been  argued,  but  this  opinion  can- 
not be  further  extended  for  their  discussion.  We  have  exam- 
ined them  all  with  care,  and  find  nothing  therein  necessitating 
any  conclusion  other  than  we  have  already  indicated.  The 
judgment  and  rulings  below  are,  upon  both  appeals, — 
Affirmed. 

Evans,  C.  J.,  Deemeb  and  Preston,  JJ.,  concur. 


Buffalo  Center  Land  &  Investment  Company,  Appellant,  v. 

Jacob  Swigart  et  al.,  Appellees. 

PLEADING:     Dcmnxrer — Baling — ^Adjudication.     A  ruling  on  a  de- 

1  murrer  to  a  pleading,  though  not  excepted  to,  is  no  adjudication 
of  the  law  governing  a  Bubsequently  filed  substitute  pleading. 

MOBTOAGES:    roieclosuie — ^Waiver — ^Election  of  Bemedles— Incon- 

2  sistent  Pleadings.  A  pleading  asking  a  foreclosure  of  a  mort- 
gage, simply  (a)  for  the  interest  due  thereon,  (b)  for  the  amount 
of  taxes  paid,  and  (c)  for  abstract  fee  paid,  filed  after  a  former 
pleading  asking  a  foreclosure  for  principal^  interest  and  taxes  had 
been  held  bad  on  demurrer,  is  not  a  waiver  of  the  right  to  later 
plead  that,  under  the  terms  of  the  mortgage  governing  defaults 
in  payment  of  interest,  taxes,  etc.,  the  entire  principal  had  matured, 
and  that  the  plaintiff  was,  therefore,  entitled  to  a  foreclosure  for 
(a)  principal,  (b)  interest,  (c)  taxes  paid,  and  (d)  abstract  fees 
paid. 

PRINCIPLE  APPLIED:  A  petition,  manifestly  defective  in 
its  allegations,  was  filed,  praying  the  foreclosure  of  a  mortgage 
(a)  for  principal,  (b)  for  interest,  and  (c)  for  taxes  paid.  On 
demurrer,  it  was  held  bad.  Plaintiff,  without  excepting  to  the 
ruling  on  demurrer,  then  filed  his  "first"  amended  and  substitutod 
petition,  simply  praying  a  foreclosure  (a)  for  interest,  (b)  for 
taxes  paid,  and  (c)  for  abstract  fee  paid.  Later,  plaintiff  filed 
a  "second"  amended  and  substituted  petition,  praying  a  forer 
closure  (a)  for  principal,  (b)  for  interest,  (c)  for  taxes  paid,  and 
(d)  for  abstract iee  paid.  Held,  the  filing  of  the  "first"  amended 
and  substituted  petition  was  not  a  waiver  of  the  right  to  file  the 
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"second" — was  not  a  waiver  of  the  right  to  insiet  on  the  claim 
that,  under  the  conditions  of  the  mortgage,  the  entire  principal 
was  matured  by  defendant's  failure  to  pay  interest,  taxes,  etc. — 
waa  not  an  election  to  proceed  solely  for  the  unpaid  interest,  taxee, 
dbatrnct  fee,  etc 

MOBTOAaES:    FoieclOBOxe— Assignee  of  Note  and  Mortgage— Inter- 

3  eet  InstaUment — Owneiship.  Evidence  reviewed,  and  held  to 
show  that  plaintiff  in  foreclosure  was  the  owner  of  un  unpaid 
installment  of  interest  in  question  as  indorsee. 

MOBTOAQES:     roreclosnre — OonditionB— Demand  and  Notice— Val- 

4  idity.  A  condition  in  a  mortgage  that  certain  acts  of  omission 
or  commission  on  the  part  of  the  mortgagor  shall,  at  the  option 
of  the  mortgagee,  mature  the  entire  indebtedness,  and  that  an 
action  to  collect  or  foreclose  may  be  brought  voithout  first  making 
demand  for  fulfillment  of  conditions  or  giving  notice  of  election  to 
treat  the  debt  (m  matured,  is  valid. 

MOBTOAQES:    roxedonue— Breach  of  Ckinditiona— Svidence.    Evi- 

5  denee  reviewed,  and  held  sufficient  to  show  that  a  mortgagee  iuid 
breached  the  conditions  of  the  mortgage  in  the  matter  of  paying 
taxes,  interest,  etc. 

PAYMENT:    Beqnisttes  and  Sufficiency — Ohecks.    A  bank,  at  whoee 

6  place  of  business  a  note  is  payable,  ma^  not  accept  as  payment 
the  check  of  the  maker  of  the  note  upon  another  bank. 

MOBTOAQES:     roredosore — Conunencement  of  Action — Sabsegnent 

7  Defanlta— Amendments.  Breaches  of  the  condition  of  a  mort- 
gage occurring  subsequent  to  the  commencement  of  the  action  to 
foreclose  may  very  properly  be  set  up  by  way  of  amendment. 

Appeal  from  Hamilton  Disirici  Court, — R.  M.  Wright,  Judge. 

Thursday,  March  9,  1916. 

Rehearing  Denied  Wednesday,  June  28,  1916. 

Suit  in  equity  to  foreclose  a  mortgage.  The  trial  court 
dismissed  the  petition,  and  plaintiff  appeals. — Reversed  and 
Remanded. 

Burt  J.  Thompson  and  Alan  Loth,  for  appellant. 
Wesley  Martin  and  D,  C.  Chase,  for  appellees. 
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Deemer,  J. — ^I.  The  action  is  upon  a  promissory  note  for 
$4,000,  made  and  executed  by  the  defendant  Swigart,  March 
1,  1913,  to  Klaus  Smid,  due  by  its  terms,  March  1,  1923.  The 
note  provided  that,  should  interest  not  be  paid  when  due,  it 
should  draw  interest  at  the  rate  of  8  per  cent.  This  note  was 
endorsed  in  blank  by  the  payee,  and  is  now  the  property  of 
the  plaintiff.  The  mortgage  which  is  sought  to  be  foreclosed, 
was  a  second  one,  executed  by  the  same  parties  to  Smid,  on 
April  10,  1913,  and  it  contained  the  following,  among  other 
provisions : 

''To  be  void  upon  conditions  that  said  Jacob  Swigart 
&  Pearl  Swigart  pay  said  second  party  or  assigns  $4,000,  on 
the  first  day  of  March,  1923,  with  interest  thereon  from  Mch. 
1, 1913,  at  the  rate  of  5  per  cent  per  annum,  payable  annually 
on  the  first  days  of  March  and  in  each  year,  according  to  the 
tenor  of  one  bond  with  interest  coupons  attached,  of  even 
date  herewith,  with  interest  thereon  at  the  rate  of  8  per  cent 
per  annum  after  maturity,  payable  annually  at  the  ofiSce 
of  Security  Title  &  Loan  Company  at  Webster  City,  Iowa. 

' '  If  said  first  party  shall  keep  and  perform  all  the  agree- 
ments of  this  mortgage,  then  these  presents  to  be  void,  other- 
wise  in  full  force. 

"Said  first  party  hereby  pledges  all  rents,  issues,  profits 
and  income  of  the  mortgaged  premises  to  the  payment  of  the 
debt  secured  hereby.  Said  first  party  shall  pay  all  taxes  and 
assessments  upon  said  property  to  whomsoever  laid  or  assessed, 
and  including  personal  taxes  and  should  any  reduction  be 
made  in  the  assessment  of  taxes  on  said  land  by  reason  of  this 
mortgage,  and  payment  thereof  required  of  the  mortgagor  or 
assigns,  then  said  mortgagor  shall  pay  the  taxes  on  this  mort- 
gage and  the  debt  hereby  secured  before  delinquent ;  shall  not 
suffer  waste ;  keep  all  buildings  thereon  insured  to  the  satisfac- 
tion of  said  second  party  in  a  sum  not  less  than 

dollars,  delivering  all  policies  and  renewal  receipts  to  said 
second  party,  and  in  case  the  taxes  are  not  so  paid,  or  the 
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insurance  so  kept  in  force  by  said  first  party,  the  second 
party  shall  have  the  ri^ht  to  pay  the  taxes  and  to  keep  the 
property  insured  and  may  recover  the  amounts  so  expended 
and  this  mortgage  shall  stand  as  security  therefor,  and  said 
first  party  shall  pay,  in  case  of  suit,  a  reasonable  attorney's 
fee  and  expenses  of  continuation  of  abstract,  and  all  expenses 
and  attorney's  fees  incurred  by  said  second  party  or  assigns 
by  reason  of  litigation  with  third  parties  to  protect  the  lien 
of  this  mortgage. 

''A  failure  to  comply  with  any  one  of  the  agreements 
hereof  (including  warranty  of  title)  causes  the  whole  debt 
to  at  once  become  due  and  collectible,  if  said  second  party  or 
assigns  so  elects,  and  no  demand  for  fulfillment  of  broken 
conditions  nor  notice  of  election  to  consider  the  debt  due, 
shall  be  necessary  previous  to  commencement  of  suit  to  collect 
the  debt  hereby  secured  or  any  part  thereof,  or  to  foreclose 
this  mortgage,  and  said  second  party  or  assigns  may  take 
possession  of  said  land  and  account  only  for  the  net  profits. 
Said  taking  possession  shall  in  no  way  retard  collection  or 
foreclosure.  A  receiver  of  the  mortgaged  property  shall  be 
appointed  on  the  application  of  the  said  second  party,  at  any 
time  after  default  of  the  first  party  as  to  any  of  the  provisions 
thereof,  either  independently  or  in  connection  with  foreclosure, 
and  in  connection  with  such  foreclosure,  may  be  appointed  at 
the  commencement  of  the  suit  or  during  its  pendency,  or  after 
decree  of  sale,  if  the  property  does  not  sell  for  enough  to 
satisfy  the  debt,  interest  and  cost;  and  such  receiver  shall 
account  only  for  the  net  profits  derived  from  said  property. 

*'A11  money  paid  by  said  second  party  or  assigns  for 
insurance,  taxes,  abstract,  or  to  protect  the  lien  of  this  mort- 
gage, shall  bear  interest  at  the  rate  of  8  per  cent  per  annum, 
payable  annually,  and  be  a  lien  on  said  land  under  this 
mortgage." 

This  mortgage  was  also  assigned  by  Smid  to  the  plaintiff, 
by  written  assignment,  of  date  October  8,  1913.    Plaintiff 
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commenced  its  action  on  the  note  and  mortgage,  April  29, 1914^ 
and  simply  alleged  that,  by  its  terms,  the  interest  and  the  note 
were  due.  In  an  amendment  to  the  petition,  filed  in  May  of 
the  same  year,  it  alleged  that,  since  the  execution  of  the 
mortgage,  and  on  the  same  day  that  it  filed  its  amendment, 
it  paid  the  taxes  on  the  property,  amounting,  with  interest 
and  penalty,  to  the  sum  of  $151.88,  and  for  this  amount,  in 
addition  to  the  amount  of  the  note,  asked  judgment  and  a 
decree  of  foreclosure. 

Defendants  Swigarts  appeared  and  filed  a  demurrer  to  this, 
petition,  and  the  demurrer  was  sustained,  and  no  exception 
was  taken  to  the  ruling.    Thereafter,  and  on  October  19, 1914, 

plaintiff  filed  a  substituted  petition,  in  which. 
'  murrer:  ruling:  it  alleged  the  making  of  the  note  and  mort- 

adjudication.  ,,       ,  -  «.,  *-..i- 

gage,  the  transfer  of  the  same  to  plaintiff, 
failure  of  defendants  to  pay  interest  maturing  on  the  note 
March  1,  1914,  and  the  further  fact  that  plaintiff  paid  taxes 
on  the  mortgaged  property  on  the  7th  of  May,  and  asked 
judgment  and  foreclosure,  not  for  the  amount  of  the  note« 
but  for  the  amount  of  the  unpaid  interest,  taxes  paid,  abstract 
fees,  etc.  Not  content  with  this,  on  February  10,  1915,  it 
filed  what  it  called  a  second  amended  and  substituted  peti- 
tion, in  which  it  recited  the  making  of  the  note  and  mort- 
gage, the  transfer  thereof  to  plaintiff,  and  further  stated 
that  defendants  failed  and  neglected  to  pay  the  interest 
when  due,  failed  to  pay  taxes  when  they  matured,  and  failed 
to  keep  the  mortgaged  premises  insured,  and  to  deliver  th^ 
policies  to  the  plaintiff.  It  also  alleged  that  plaintiff  had  paid 
the  taxes  on  the  property  after  they  had  become  delinquent ; 
and  for  the  amount  so  paid,  with  an  abstract  fee,  plaintiff 
asked  judgment,  in  addition  to  the  amount  of  the  note,  with 
interest.  It  further  averred  that  defendants'  failure  to  pay 
interest  and  taxes  when  due,  and  to  keep  the  property  insured, 
matured  both  note  and  mortgage,  and  it  asked  foredosure 
thereof.    Defendants  moved  to  strike  this  second  substituted 
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petition,  and  filed  a  demurrer  thereto,  and  both  pleadings 
were  overruled,  and  thereafter,  plaintiff  filed  a  supplemental 
petition,  averring  that  defendants  failed  to  pay  the  interest 
maturing  March  1,  1915,  thus  maturing  the  entire  indebted- 
ness, and  that,  for  that  reason,  plaintiff  again  elected  to  declare 
the  note  due,  and  it  also  asked  judgment  for  the  additional 
installment  of  interest.  The  defendants  Swigarts  then 
answered,  admitting  the  execution  of  the  note  and  mortgage. 
They  pleaded  an  adjudication  against  plaintiff,  growing  out 
of  the  rulings  on  the  first  demurrer,  to  which  no  exception 
was  taken.  They  also  averred  that,  by  direction  of  the  orig- 
inal payee,  Smid,  prior  to  his  transfer  of  the  note,  they 
deposited  the  amount  of  the  interest  maturing  March  1, 
1914,  with  a  bank  at  Blairsburg,  Iowa;  that  they  did  not 
know  of  the  transfer  of  the  note  until  after  that  date,  and 
were  not  aware  that  Smid  had  not  received  this  interest,  until 
long  after  the  commencement  of  this  action.  It  should  be 
noted,  in  this  connection,  that  the  assignment  of  the  mortgage 
to  plaintiff  was  not  placed  of  record  until  October  13,  1914. 
Defendants  also  pleaded  that  they  deposited  the  interest  ma- 
turing March  1,  1915,  or  offered  to  deposit  the  same,  with 
the  Hamilton  County  State  Bank,  at  Webster  City,  the  place 
where  the  note  was  payable,  and  that  they  have  since  been 
ready,  able  and  willing  to  pay  the  same.  They  further  averred 
that  they  procured  an  insurance  policy  on  the  premises,  ade- 
quate in  amount;  but  that,  as  there  was  a  first  mortgage  on 
the  premises,  they  delivered  the  policy  to  the  holder  of  that 
mortgage.  They  also  pleaded  that  plaintiff  had  elected,  by 
the  pleadings  filed  herein,  to  waive  default  in  the  payment 
of  interest  for  the  year  1914,  and  the  taxes,  and  thus  waived 
its  right  to  insist  upon  payment  of  the  principal  sum.  Plain- 
tiff demurred  to  this  answer,  and  to  each  and  every  division 
thereof.  This  demurrer  was  sustained,  and  defendants  there- 
upon amended  their  answer,  stating  that  no  demand  was  ever 
made  upon  them  for  the  interest  when  due ;  that  plaintiff  had 
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notice  of  the  deposit  of  the  March,  1914,  interest  pa3anent  in 
the  bank  for  the  original  payee,  when  it  (plaintiff)  acquired 
the  note  and  mortgage,  and  that,  by  filing  the  first  amended 
and  substituted  petition,  plaintiff  elected  to  waive  the  right 
to  declare  the  entire  sum  due.  Plaintiff  then  replied,  denying 
all  the  allegations  of  the  answer,  as  amended,  and  further 
averred  that  defendants  had  notice  of  all  defaults  made  by 
them,  long  prior  to  the  bringing  of  the  suit,  and  had  full 
opportunity  to  pay  defaulted  interest,  before  the  suit  was 
begun.  Thih  statement  of  the  pleadings  seems  to  be  neces- 
sary, in  view  of  the  claims  made  by  the  respective  parties 
thereon. 

II.  It  is  manifest  that,  until  final  judgment  and  decree, 
there  was  no  adjudication  in  the  case.  The  ruling  on  the 
demurrer  settled  nothing,  except  the  law  upon  the  facts 
recited  in  the  pleading  attacked,  and  this  was  subject  to  change, 
at  any  time,  down  to  final  decree  and  judgment.  The  original 
pleading  was  defective  in  many  particulars  not  necessary  to 
be  pointed  out,  and  this  original  petition  was  withdrawn  by 
the  substitutes  filed  in  lieu  thereof,  and  the  case  never  went 
to  judgment  on  that  pleading.  But,  even  if  there  had  been 
no  change  in  the  allegations  of  the  original  petition,  the  court 
had  the  right,  at  any  time  before  formal  judgment,  to  change 
its  mind  on  the  law  of  the  case.  Again,  plaintiff  made  no 
election  of  remedies  which  would  bind  him,  and  waived  noth- 
ing by  filing  his  substituted  petitions.    Smith  v,  Bricker,  86 

Iowa  285.  There  was  but  one  ultimate  claim 
*'  fSr^sure:        ^  the  casc,  and  but  one  judgment,  and  plain- 

tion^of  r^~      tiff's  positiou  has  been  persistent,  if  not  con- 
curs :incon-  •  .       .  J    XI-  1     X- 

sistent  plead-      sistent,  and  there  was  no  election  or  waiver 

on  its  part,  of  whatever  remedies  it  may  be 
entitled  to,  under  the  final  pleadings,  and  the  testimony 
adduced  in  support  thereof.  Boston  v.  Samerville,  111  Iowa 
164;  Wells  V.  Western  Union  Telegraph  Co.,  144  Iowa  605; 
Fish  V.  City  of  Keokuk,  144  Iowa  187. 

III.  The  case  must  be  determined  upon  the  final  plead- 
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ings  and  the  testimony  adduced.    The  issues  are  not  many, 
notwithstanding  the   voluminous   pleadings;   and   we   shall 

first  determine  the  facts.    On  October  8, 1913, 

*'  forSSsurS-as-  plaintiff  entered  into  a  written  contract,  with 

Slidmortgw:    Smid,  for  the  transfer  of  a  tract  of  land  to 

inem?owner.  ~   Smid,  in  exchange  for  the  note  and  mortgage 

in  suit,  a  stallion,  and  a  certain  lot  ,in  the 
town  of  Blairsburg,  plaintiff  being  denominated  party  of 
the  first  part,  and  Smid,  party  of  the  second  part.  This 
contract  contained  the  following,  among  other  provisions: 
*' Party  of  the  first  part  is  to  pay  second  party  $500  on 
March  1,  1914,  at  which  time  deed  is  to  be  given  to  second 
party,  subject  to  the  $5,000  mortgage.  Second  party  to 
assign  mortgage  of  $4,000,  give  deed  to  said  lot  and  turn 
over  stallion,  immediately  on  acceptance  of  them  by  first 
party.  First  party  to  pay  second  party  the  rent  from  build- 
ing and  the  interest  on  $4,000  mortgage  from  date  they  are 
turned  over  to  first  party  to  March  1,  1914.  This  contract 
is  made  subject  to  the  approval  of  said  $4,000  mortgage,  said 
building  and  lot,  and  said  stallion,  by  the  Buffalo  Center  Land 
&  Investment  Company.  Said  Klaus  Smid  is  to  retain  pos- 
session of  the  above  described  Percheron  stallion  and  in  lieu 
of  same,  the  said  second  party  agrees  to  accept  $300  cash 
payment  by  the  said  first  party  March  1,  1914,  instead  of  the 
$500  referred  to  in  the  above  agreement." 

It  will  be  noticed,  from  this,  that  plaintiff  was  to  refund 
to  Smid,  the  rent  collected  for  the  use  of  the  Blairsburg  lot, 
and  the  interest  on  the  note  in  suit  to  March  1,  1914,  and 
the  oral  testimony  shows  that  it  was  agreed  that  Smid  should 
try  to  collect  the  interest  maturing  March  1,  1914,  from 
the  Swigarts,  and,  if  he  failed,  plaintiff  would  pay  the  amount 
thereof  to  him.  Sometime  before  March  1,  1914,  Smid  told 
the  Swigarts  that  he  had  sold  the  mortgage  to  plaintiff,  but 
that  the  interest  belonged  to  him,  and  that  he  would  come 
over  to  Blairsburg  and  get  the  money,  and  that  he  would  go  to 
the  bank  for  it.    On  the  2d  day  of  March,  1914  (the  1st  being 


430  Buffalo  C.  L.  &  I.  Co.  v.  Swioabt.     [176  Iowa 

on  Sunday),  Smid  went  to  the  bank,  and  was  informed  that 
there  was  no  money  there  for  him.  As  he  failed  to  get  this 
interest  from  Swigart,  he  immediately  reported  the  matter 
to  plaintiff,  and,  within  a  few  weeks  thereafter,  plaintiff  paid 
Smid  the  interest,  in  accord  with  the  terms  of  their  contract. 
One  of  the  defendants  said  that  he  left  a  check  for  the  amount 
of  this  interest  in  the  bank  at  Blairsburg  on  Saturday,  the 
last  day  of  February,  according  to  his  recollection,  and  that 
he  did  not  know  it  had  not  been  paid,  until  six  months  there- 
after, when  the  check  was  returned  to  him  by  the  bank, 
uncanceled,  with  other  checks.  A  check  payable  to  Smid, 
dated  March  1,  1914,  and  signed  by  Swigart,  was  introduced 
in  evidence,  but  there  is  no  testimony  that  Smid  ever  saw  it, 
or  that  it  was  canceled  or  placed  to  the  credit  of  anyone ;  and 
there  is  no  controversy  that  Smid  was  informed  by  a  bank 
official,  on  Monday,  March  2,  1914,  that  there  was  no  money 
there  for  him.  Plaintiff  had  no  knowledge  of  the  arrangement 
between  Smid  and  Swigart,  with  reference  to  this  interest ;  but, 
as  Smid  was  to  collect  the  same  for  plaintiff,  it  was  bound  by 
whatever  arrangements  Smid  made  in  the  premises.  As 
neither  plaintiff  nor  Smid  received  the  interest  maturing 
March  1,  1914,  plaintiff,  sometime  during  that  month,  sent 
Swigart  a  notice  that  the  interest  was  due  and  unpaid,  to 
which  Swigart,  on  April  13th,  responded  as  follows: 

**Blairsburg,  

'*  Yours  in  regarst  to  the  $200  intrest  on  the  Clas  Smid 
mortgage.  I  did  not  now  it  was  do  to  you  and  so  you  can 
hardley  blame  me  now  I  have  the  money  about  March  first 
but  I  am  a  little  short  at  present  Now  if  you  will  wate  30  or 
60  days  I  will  pay  you  8  per  cent  on  it. 

Yours  Jacob  Swigart 

**I  have  Not  bin  notefide  until  I  got  your  letter." 

Doubt  naturally  arises  at  this  point,  regarding  the  claimed 
arrangement  between  Smid  and  Swigart,  to  the  effect  that 
Swigart  did  deposit  the  check,  at  the  time  that  he  claims  to 
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have  done  so.  None  of  the  bank  ofScers  were  called  to  testify 
as  to  the  deposit  of  the  check,  or  to  deny  the  testimony  of 
Smid,  to  the  effect  that,  when  he  called  at  the  bank,  on  March 
2d  (Monday),  he  was  informed  that  there  was  nothing  there 
for  him.  The  taxes  on  the  land  covered  by  the  mortgage  for 
the  year  1913,  were  not  paid  on  May  5, 1914,  and,  at  that  time, 
plaintiff  paid  both  installments,  with  interest  on  the  first, 
from  the  time  that  it  became  delinquent,  amounting  in  all 
to  $151.88.  With  reference  to  this,  Swigart  said  that  he  let 
the  taxes  go  by  until  September,  and  that,  when  he  went  to 
pay  them  in  that  month,  he  found,  or  afterwards  discovered, 
that  they  had  all  been  paid  by  someone,  and  that  he  then 
paid  all  the  taxes  which  had  been  assessed  against  his  prop- 
erty, and  were  then  due  and  unpaid.  This  suit  was  originally 
commenced  April  29,  1914,  shortly  after  Swigart  wrote  his 
letter  about  paying  interest,  and,  when  plaintiff  paid  the 
taxes,  in  May  of  the  same  year,  it  amended  its  petition,  recit- 
ing that  fact,  and  asking  to  recover  the  same,  against  the 
defendant,  in  addition  to  the  amount  due  on  the  note,  and  a 
foreclosure  of  the  mortgage. 

The  land  covered  by  the  mortgage  in  suit,  consisting  of 
120  acres,  was  covered  by  a  prior  mortgage  of  $7,000,  and  a 
policy  of  insurance  upon  the  improvements  on  the  land,  in  the 
sum  of  $1,500,  had  already  been  taken  out,  and  delivered  to 
the  first  mortgagee,  or  its  agent.  The  improvements  upon  the 
property  were  not  worth  to  exceed  $2,000.  Swigart  did  not 
take  out  any  other  policy,  and  none  was  ever  delivered  to 
Smid  or  the  plaintiff.  The  note  in  suit  was  made  payable  at 
the  Hamilton  County  State  Bank,  at  Webster  City,  and  the 
mortgage  provided  for  payment  at  the  office  of  the  Security 
Title  &  Loan  Co.,  at  Webster  City.  Although  Swigart  had 
full  knowledge  of  the  ownership  of  the  note  and  mortgage, 
the  matter  then  being  in  litigation,  and  plaintiff  was  undoubt- 
edly the  owner  of  the  instruments,  Swigart,  on  February  27, 
1915,  made  a  check  on  the  State  Bank  of  Blairsburg,  for  the 
sum  of  $200,  payable  to  the  Hamilton  County  State  Bank, 
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reciting  that  it  was  for  interest  on  the  mortgage  in  suit,  and 
had  the  same  sent  to  the  Hamilton  County  State  Bank,  with 
the  following  letter: 

'*Peb.  27,  1915. 
''Hamilton  County  State  Bank, 

*  *  Webster  City,  Iowa, 
** Dear  Sirs: 

''At  the  request  of  Mr.  Jacob  Swigart  we  are  enclosing 
his  check  for  $200  same  is  to  pay  the  interest  on  a  $4,000 
mortgage  that  is  payable  at  your  bank.  Mortgage  is  against 
120  acres  of  land  in  21  Township  88  Range  24,  and  was  given 
to  Klaus  Smid.  Mr.  Swigart  is  not  certain  who  is  the  present 
owner,  but  thinks  it  is  the  Buffalo  Center  Land  &  Loan  Co. 

"Yours  truly, 
"Jas.  W.  McNeb,  Cash.'* 

The  Hamilton  County  State  Bank  received  the  letter;  but, 
being  unable  to  locate  the  holder  of  the  note,  it,  within  a  few 
days,  returned  the  check,  with  the  following  endorsement  upon 
the  letter  which  accompanied  the  check : 

"As  we  aie  unable  to  locate  this  matter,  we  return  you 
herein  the  check  as  stated  above." 

Plaintiff  had  no  knowledge  of  this  transaction,  but  one 
of  its  officers  gave  the  following  testimony  with  reference 
thereto. 

"Q.  Suppose  this  $200  due  March  1,  1915,  had  been 
offered  to  you,  would  you  have  taken  it  t  A.  I  think  I  would 
have  consulted  with  the  attorney  before  I  would  have  done 
anything  at  that  time.  I  did  not  hear  of  this  deposit  at  the 
Hamilton  County  State  Bank  for  some  little  time  afterwards. 
I  probably  would  not  have  taken  the  interest  without  con- 
sulting with  and  taking  the  advice  of  our  attorney.  As  the 
matter  was  in  court,  that  is  probably  what  I  would  have 
done." 

Upon  this  state  of  facts,  the  trial  court  denied  the  prayer 
of  the  petition,  but  also  provided  in  the  decree  that : 

"The  plaintiff,  however,  is  permitted  to  commence  another 
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action  in  foreclosure  at  the  expiration  of  30  days  from  this 
date  unless  within  that  time  the  defendant  shall  pay  into  the 
hands  of  the  Hamilton  County  State  Bank  at  Webster  City, 
Iowa,  for  the  use  of  the  plaintiff,  the  interest  that  was  due 
March  1,  1914,  to  wit :  $200,  with  interest  thereon  at  the  rate 
of  8  per  cent,  from  March  1,  1914,  up  to  the  time  the  defend- 
ant shall  pay  the  same  into  said  bank,  also  the  interest  due 
March  1,  1915,  to  wit :  $200,  together  with  interest  at  the  rate 
of  8  per  cent  from  March  1,  1915,  to  the  time  the  same  shall 
be  paid  into  the  said  bank  for  the  use  of  the  plaintiff;  also 
the  amount  paid  by  plaintiff  for  taxes,  with  interest  thereon 
at  the  rate  of  6  per  cent,  from  the  time  said  taxes  were  paid 
by  the  plaintiff  till  the  amount  thereof,  together  with  the 
said  interest  thereon,  shall  be  paid  into  the  said  bank  for  the 
use  of  the  plaintiff." 

We  are  not  advised  as  to  what  was  subsequently  done 
with  the  case,  but  apprehend  that  plaintiff  did  not  commence 
another  action. 

IV.  We  have  for  decision  the  question  as  to  whether, 
notwithstanding  the  fact  that  the  note  on  its  face  is  not  due, 
plaintiff,  under  the  facts  disclosed,  was  entitled  to  bring  or 
maintain  its  action  to  foreclose  the  mortgage  for  the  full 
amount  of  the  note,  with  interest,  taxes,  etc.,  because  of 
defendants'  failure  to  comply  with  the  terms  of  their  agree- 
ment. We  may,  in  this  connection,  eliminate  the  provision  as 
to  insurance  upon  the  property,  for  the  reason  that  plaintiff 
itself,  through  its  authorized  agent,  did  that  for  us,  while  on 
the  witness  stand,  evidently  upon  the  theory  that,  as  the 
property  was  fully  insured  for  the  benefit  of  a  prior  mort- 
gagee, it  had  all  the  benefit  it  could  derive  from  another  policy, 
even  if  the  property  could  have  been  insured  for  an  additional 
amount.  We  also  eliminate  the  claim  that  the  mortgage  does 
not  sufficiently  identify  the  debt  secured,  and,  for  that  reason, 
its  provisions  must  be  looked  at,  in  determining  whether  the 
note  has  been  matured,  by  reason  of  defendants'  failure  to 

Vol.  176  Ia.— 28 
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comply  with  the  conditions  of  the  mortgage.  The  answer 
admitted  the  making  of  the  note  and  mortgage,  and  tenders 
no  issue  regarding  the  connection  between  the  two. 

The  broad  question  as  to  the  proper  construction  of  the 
note  and  mortgage,  with  reference  to  the  result  of  defendants' 
failure  to  pay  installments  of  interest  as  they  matured,  and 

taxes  before  they  became  delinquent,  lies  at 

^'  for^foB^ure:       the  threshold  of  this  discussion.     The  note 

mandat^no-      itsclf  makcs  no  reference  to  the  results  of 

failure  to  pay  taxes,  but  does  provide  that 
unpaid  interest  installments  shall  draw  interest  at  the  rate  of 
8  per  cent,  per  annum.  The  mortgage,  however,  provides  for 
the  payment  of  interest  annually,  on  the  first  day  of  March  in 
each  year,  and  then  provides  that,  if  the  mortgagor  shall  keep 
and  perform  all  the  agreements  of  the  mortgage,  then  the 
mortgage  shall  be  void.  It  also  provided  that  the  mort- 
gagor should  pay  ''all  taxes  and  assessments  upon  the  prop- 
erty, .  .  .  and  in  case  the  taxes  are  not  paid,  the  mortgagee 
shall  [should]  have  the  right  to  pay  the  taxes  and  recover  the 
amounts  expended,  and  the  mortgage  shall  stand  as  security 
therefor.*'  This  is  followed  by  a  stipulation,  to  the  effect 
that  a  failure  to  comply  with  any  of  the  agreements  of  the 
mortgage,  causes  the  whole  debt  to  become  due  and  collectible, 
if  the  mortgagee  or  his  assigns  so  elect,  and  that  no  demand 
for  fulfillment  of  conditions,  or  notice  of  election  to  consider 
the  debt  due,  should  be  necessary,  previous  to  the  commence- 
ment of  a  suit  to  collect  the  debt,  or  any  part  thereof,  or  to 
foreclose  the  mortgage.  These  conditions  are  clear  and  unam- 
biguous, and  the  parties  had  the  right  to  make  them,  there 
being  nothing  therein  contrary  to  law  or  to  public  policy. 
Even  though  they  give  the  holder  of  the  note  and  mortgage 
an  election  or  an  option  to  declare  the  entire  indebtedness 
due,  for  failure  to  perform,  no  demand  or  notice  of  election 
was  required  before  bringing  suit  to  foreclose.  The  contract 
expressly  so  provides,  and,  in  this  respect,  the  case  differs  from 
Johnsmi  v.  Northerfi  Minyiesota  Land  &  Investment  Co.,  168 
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Iowa  340.  It  is  more  like  the  contracts  involved  in  Moore  v. 
CrandaU,  146  Iowa  25 ;  Johns  v.  Rice,  165  Iowa  233 ;  Fox  v. 
Gray,  105  Iowa  433 ;  SweoHngen  v,  Lahner,  93  Iowa  147 ;  and 
other  like  cases,  including,  from  other  states,  HaU  v.  Jameson 
(Cal.),  32  L.  B.  A.  (N.  S.)  1190;  Hodgdon  v.  Davis  (Dak.), 
50  N.  W.  478.  See,  also,  2  Jones  on  Mortgages  (6th  Ed.), 
chapter  25,  and  cases  cited. 

We  are  constrained  to  hold  the  conditions  valid,  and  our 
next  inquiry  is :    Did  the  mortgagor  fail  or  neglect  to  perform 
themt    He  did  nothing  toward  paying  the  taxes,  until  Sep- 
tember of  the  year  1914,  after  this  action  was 
^'  for^sure:        Commenced,  and  then  found  that  the  entire 
diuonsfe^""     tax  for  the  year  1913  had  been  paid.    Under 

our  statute,  taxes  become  due  the  first  Mon- 
day in  January  succeeding  the  year  of  lefvy,  and  delinquent, 
from  and  after  March  1st ;  but,  if  one  pays  half  of  his  taxes 
before  the  1st  day  of  March,  he  has  until  the  1st  of  September 
to  pay  the  other  half.  If  he  does  not  pay  the  first  half  by 
April  1st,  the  entire  tax  for  the  year  becomes  delinquent  from 
and  after  March  1st.  The  taxes  here  involved  were  not  paid 
by  anyone  until  May  5,  1914,  and  they  had,  therefore,  been 
delinquent  since  March  1, 1914.  Defendant  offered  no  excuse 
for  this,  except  to  say  that  he  usually  paid  in  September.  As 
to  the  interest's  maturing  March  1,  1914,  payment  is  claimed 
to  have  been  made  by  a  check  deposited  by  Swigart  in  the 
Blairsburg  bank.  We  are  in  doubt  about  this  check's  ever 
having  been  deposited  there,  either  for  plaintiff  or  Smid.  If 
it  was,  it  was  not  available  to  either,  for  the  bank  never  so 
treated  it,  and,  when  Smid  inquired  for  it,  he  was  informed 
that  no  check  was  there.  If  it  ever  was  there,  it  seems  strange 
that,  when  Swigart  was  afterwards  called  upon  to  pay  the 
interest,  he  did  not  disclose  the  fact  that  the  matter  had 
already  been  taken  care  of  by  check,  instead  of  asking  for  more 
time  in  which  to  pay.  After  getting  this  notice  to  pay  the 
interest,  which  he  must  have  received  April  4,  1914,  he  did 
nothing  but  ask  for  time,  and  plaintiff  waited  until  April 
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29th,  before  beginning  suit.  Even  then,  it  had  not  discovered 
the  nonpayment  of  taxes.  The  matter  then  ran  along  until 
the  next  installment  of  interest  was  due;  and  then,  although 
defendant  Swigart  knew  who  owned  the  note,  and  the  resi- 
dence of  such  owner,  he  did  not  send  the  money  to  plaintiff, 
but  made  a  check  payable  to  the  Hamilton  County  State  Bank, 
for  the  amount  of  the  interest.  This  bank,  not  knowing  the 
owner,  returned  the  same,  and  defendant  received  back  the 
check,  and  still  has  it.    The  bank  did  not  use  it,  or  give  anyone 

credit  for  the  amount  thereof,  and  it  never 

*■  ^uisitSTand^     ^^'^^  through  the  clearing  house.    It  is  true 

chocks.'**'^  •         that  the  note  was  made  payable  at  the  Hamil- 

ton  County  State  Bank,  but  this  did  not  auth- 
orize payment  of  either  principal  or  interest  at  that  bank 
luiless  the  note  was  there ;  and,  in  any  event,  the  bank  could 
not  accept  the  check  of  the  maker  upon  another  bank  as  pay- 
ment.  Bcmk  of  Montreal  v.  Ingerson,  105  Iowa  349;  Oray- 
don  V.  Paiierson,  13  Iowa  256 ;  Drain  v.  Doggett,  41  Iowa  682. 
It  should  be  stated,  in  this  connection,  that  defendant  defaulted 
in  his  interest  on  the  first  mortgage,  which  was  payable  March 
10,  or  May  1,  1914,  and  it  also  appears  that  a  judgment  was 
rendered  against  him,  in  December  of  the  year  1913,  in  the  sum 
of  $730,  which  was  unsatisfied  at  the  time  that  this  trial  was 
had.  These  matters  have  some  bearing  upon  his  ability  to  pay, 
and  upon  the  value  of  the  checks,  if  any,  deposited  by  him. 

Appellee  contends,  however,  that  appellant  waived  the 
default  in  paying  the  interest  in  March,  1915,  by  reason  of 
the  testimony  that  we  have  quoted,  as  to  what  its  principal 
ofiicer  said  that  he  might  or  might  not  have  done,  had  he 
known  of  this  deposit  of  the  check  with  the  Hamilton  County 
State  Bank.  We  do  not  so  construe  his  testimony.  There 
was  no  waiver,  in  any  event.  Again,  it  is  insisted  that,  as 
plaintiff  commenced  its  suit  originally  to  recover  the  interest 
installment  due  March  1,  1914,  and  afterwards  amended,  so 
as  to  add  taxes  subsequently  paid,  it  elected  to  rely  upon  a 
money  judgment,  and  waived  foreclosure.     The  difficulty  with 
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this  position  is  that,  at  all  times,  plaintiff  was  asking  the  fore- 
closure of  the  mortgage  for  the  full  amount  of  the  note,  with 
interest,  or  with  interest  and  taxes  paid.     From  this  original 

prayer,  it  never  receded,  and  there  was,  mani- 

^'  foredSiure:        fcstly,  uo  election  Under  the  terms  of  the 

S?  aSfo^^-    mortgage.    Again,  it  is  said  that  it  was  not 

fau?UK  amend-   permissible  for  plaintiff  to  file  an  amended 

and  supplemental  petition,  covering  breaches 
of  condition  which  occurred  after  suit  was  brought.  We  do 
not  think  this  proposition  good.  It  involves  the  conclusion 
that,  although  such  default  occurred  as  would  justify  the 
relief  prayed,  yet,  as  it  occurred  after  suit  was  brought,  plain- 
tiff cannot  introduce  it  into  its  original  action,  but  must  dis- 
miss that,  and  commence  a  new  and  entirely  independent  pro- 
ceeding, in  order  to  be  awarded  its  rights.  We  have  not 
adopted  this  rule.  On  the  contrary,  we  have  held,  in  cases 
where  a  demand  or  notice  is  required  before  bringing  suit,  and 
action  is  brought  without  such  notice  or  demand,  that  demand 
or  notice  may  be  given  after  action  is  commenced,  and  brought 
into  the  case  by  an  amendment.  The  dismissal  of  the  one  suit 
and  the  bringing  of  another,  has  been  held  to  be  an  idle  and 
useless  ceremony.  We  shall  not  cite  the  cases  so  holding,  as 
they  are  familiar. 

The  decree  cannot  be  approved,  and  it  must  be  reversed, 
and  the  cause  remanded  for  one  in  harmony  with  this  opinion. 
— Reversed  and  Remanded, 

Evans,  C.  J.,  Weaver  and  Preston,  JJ.,  concur. 


Dbs  Moines  Savings  Bank,  Guardian,  Appellee,  v.  Zora  M. 
Krell,  Appellee,  Bankers  Surety  Company 

et  al..  Appellants. 

OtTARDIAN  AND  WABD:     Aocoimtlzig  and  Settlement — ^Expend!- 

1    tores  for  Otuucdian's  Benefit — ^Discretion  of  Court.    The  probate 

court  possesses  such  wide  discretion  in  settling  the  accounts  of  a 
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guardian  that  it  may  be  justified,  nnder  appealing  ciremnBtanees^ 
Bach,  for  instanee,  as  those  of  a  destitute  mother  acting  as  guar- 
dian of,  and  earing  for,  her  immature  minor  children,  in  credit- 
ing  the  guardian  for  reasonable  expenditures  which  were  wholly 
or  in  part  for  the  guardian's  personal  benefit.  So  heid  where 
expenditures  for  clothing,  etc,  for  the  guardian  were  approved. 

OTTABDZAK  AMD  WABD:    Afiooontliig  and  SetUsBieiit— ImproTldent 

2  Loaofl— Uabllity  of  OQazdlan.  A  guardian  is  liable  for  such 
negligence  in  the  loaning  of  the  ward's  estate  as  results  in  loss. 
Guardian  held  derelict  in  the  making  of  certain  improvident 
loans,  and  she  and  the  surety  ordered  to  make  good  the  loss. 

01TABDIAK  AMD  WABD:    Aooonntlng  and  Settkment— Bx  Parte 

3  Appcoral  of  Axnmal  Beports  Bffect.  The  ea  parte  approval  by 
the  court  of  the  annual  reports  of  guardians  does  not  constitute 
a  conclusive  adjudication  of  the  correctness  and  propriety  of  the 
expenditures  therein  stated.  At  best,  such  approval  has  no 
greater  effect  than  prima-facie  evidence  of  accuracy  of  such 
accounts. 

OTTABDIAN  AMD  WABD:    BondB— Diadiarge  of  Surety— Scope  and 

4  Bifect.  The  ex  parte  release  and  discharge  of  a  surety,  obtained 
under  Section  1177-b,  Code  Supp.,  1913,  effects  only  a  discharge 
for  future  ads,  even  though  aided  by  a  formal  order  of  discharge, 
(See  also  Sec.  1285,  Code,  1897.) 

01TABDIAM  AMD  WABD:    Bonda— Secondary  Liability  of  Sncceed- 
6    Ing  Sureties.    Whether  a  surety  is  secondarily  liable  for  a  dere- 
liction occurring  during  the  term  of  a  prior  surety,  quaere. 

COSTS:     Taxation— Taxation  to  Snccessfnl  Party.     Costs  may  not 
6    be  taxed  to  a  wholly  successful  party. 

* 

Appeal  from  Poik  District  Court. — Hugh  Bbennan,  Judge. 

Wednesday,  March  15,  1916. 

Rehearino  Denied  Wednesday,  June  28,  1916. 

Proceedings  in  probate  upon  the  final  report  and  dis- 
charge of  Zora  M.  Erell  (formerly  Zora  M.  Hahnen)  as 
guardian  of  her  two  minor  ehildren.  Exoeptions  were  filed 
to  her  report  by  Des  Moines  Savings  Bank,  as  guardian  for 
the  same  wards,  having  been  duly  appointed  as  such  upon  the 
resignation  of  the  mother.  Upon  the  hearing  of  such  excep- 
tions, her  sureties  upon  successive  bonds  appeared  and  made 
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defense.  Each  surety  company  also  denied  liability  for  any 
dereliction,  if  any,  that  might  be  adjudged  against  the  guar- 
dian. The  trial  court  overruled  many  of  the  exceptions  pre- 
sented by  the  plaintiff.  It  sustained  plaintiff's  exceptions  to 
the  extent  that  it  found  the  former  guardian  to  have  been 
derelict  as  to  a  worthless  loan  of  $1,800  at  one  time,  and  again 
as  to  another  worthless  loan  to  the  same  borrower  to  the 
amount  of  $237.  The  guardian  was  ordered  to  pay  over  such 
amounts  with  interest  from  the  date  of  the  loans,  and  the 
sureties  were  held  liable  therefor,  as  will  be  later  explained 
more  in  detail.  From  the  order  overruling  its  exceptions,  the 
plaintiff  has  appealed.  From  the  order  finding  the  guardian 
liable  for  the  items  of  $1,800  and  $237  and  finding  the  surety 
companies  liable  therefor,  the  surety  companies  (three  in 
number)  have  each  appealed.  Mrs.  Krell  has  not  appealed. 
— Modified  and  Affirmed. 

B.  J.  Cavanagh,  for  Bankers  Surety  Company;  E,  D. 
Samson,  for  American  Surety  Company  of  New  York; 
Dmishee  &  Haines,  for  Lion  Bonding  &  Surety  Company, 
appellants. 

Brammer,  Lehmann  &  Seevers,  for  Des  Moines  Savings 
Bank,  appellee. 

A,  O,  Bippey,  for  Zora  M.  Krell,  appellee. 

Evans,  C.  J. — The  guardian  whose  accounts  are  under 
investigation  was  formerly  Mrs.  Zora  M.  Hahnen,  the  widow 
of  H.  F.  Hahnen,  who  died  in  February,  1911,  leaving  sur^ 
viving  him  such  widow  and  their  two  minor  children,  Gretchen 
and  Robert,  aged  respectively  eleven  and  five  years.  $9,000 
came  into  the  hands  of  the  guardian  as  the  proceeds  of  a  life 
insurance  policy  in  favor  of  the  children.  In  March,  1911, 
she  was  appointed  guardian,  her  bond  being  fixed  at  $9,000. 
The  defendant  Bankers  Surety  Company  became  the  surety 
on  her  bond  for  an  agreed  compensation  of  $36  per  year. 
The  conditions  of  the  bond  authorized  the  surety  company  to 
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take  joint  control  with  the  ^ardian  of  the  money  of  the 
wards  in  her  hands.  At  the  expiration  of  one  year,  the  Bank- 
ers Surety  Company  took  steps  under  the  statute  to  be  relieved 
from  the  further  liability  of  such  surety.  Such  proceedings 
were  consummated  about  April  15,  1912,  and  a  formal  order 
was  entered,  discharging  such  surety  company  from  further 
liability  on  its  bond.  On  the  same  date,  the  defendant  Ameri- 
can Surety  Company  became  surety  for  the  guardian  upon  a 
bond  of  $9,000,  and  this  also  was  for  a  compensation  of  $36 
per  year,  and  upon  the  same  conditions  as  to  joint  control  as 
the  bond  of  the  previous  surety  company.  At  the  end  of  one 
year,  this  company  also  took  steps  under  the  statute  to  relieve 
itself  from  further  liability  as  surety,  and  instituted  proceed- 
ings to  that  end.  A  formal  order  was  entered  on  June  17, 
1913,  purporting  to  fully  discharge  such  company  from  fur- 
ther liability.  Prior  to  this  time,  and  at  the  expiration  of 
the  first  year  of  suretyship  of  the  American  Surety  Company, 
the  court  had  reduced  the  penalty  of  the  bond  to  be  there- 
after  required  of  the  guardian  to  the  sum  of  $2,500,  and 
authorized  her  to  procure  a  new  bond  in  such  sum.  Such 
bond  was  procured  from  the  defendant  Lion  Bonding  &  Surety 
Company  as  surety  on  April  23,  1913.  In  September,  1914, 
the  mother  resigned  as  guardian  and  the  plaintiff  herein  was 
appointed  in  her  stead,  and  the  issue  was  made  upon  her 
final  report,  as  already  indicated.  The  mother,  therefore, 
controlled  the  estate  of  her  wards  for  a  period  of  about  three 
years  and  a  half.  She  made  annual  reports.  These  reports 
were  approved  from  time  to  time  without  contest.  A  mul- 
titude of  items  enter  into  the  dispute  now  presented,  but  we 
shall  not  undertake  to  deal  with  them  in  detail.  So  far  as 
mere  expenditures  were  concerned,  the  principal  of  the  estate 
had  been  reduced  approximately  $1,000.  The  estate  was  fur- 
ther impaired  to  the  extent  of  about  $2,100  in  bad  loans,  as 
already  indicated.  On  the  appeal  of  the  plaintiff,  we  have 
to  consider  whether  the  trial  court  properly  approved  the 
expenditures  reported  by  the  mother  guardian  and  properly 
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approved  the  diminution  of  the  principal  fund  to  the  extent 
of  about  $1,000  in  three  years  and  a  half.  And  we  proceed 
first  to  a  consideration  of  plaintiff's  appeal. 

'  I.  Needless  to  say  that  the  hearing  upon  this  report  was 
in  probate  and  that  the  order  of  the  trial  court  thereon  will 
not  be  lightly  disturbed.    Not  only  has  the  finding  of  fact  of 

the  probate  judge  in  such  a  case  the  force  and 
1.  Guardian  AND     effect  of  a  verdict,  but  there  is  a  degree  of 

'WABD :  account- 

inem'^  ex**'^di-  ^^^^  discretion  that  enters  into  the  judgment 
SS?beSem*'^^"  ^^  *^  probate  court  as  to  the  nature  and 
discretion  of       extent  of  expenditures  which  may  be  properly 

approved  in  a  given  case.  The  salient  com- 
plaint of  the  plaintiff  at  this  point  is  that  many  items  of  the 
mother's  report  were  such  as  pertained  to  herself  personally 
and  should  have  been  paid  out  of  her  personal  estate,  and 
that  they  were  not  expenses  incurred  on  behalf  of  the  children, 
and  that  they  were  therefore  not  properly  chargeable  to  the 
estate  of  the  children.  For  instance,  there  were  charges  for 
dry  goods  and  for  groceries,  some  of  which,  at  least,  must  have 
been  used  by  the  mother  herself.  Some  items  of  clothing  are 
shown  to  have  been  purchased  exclusively  for  the  mother. 
There  was  one  item  of  charge  for  a  bed.  Two  beds  had  been 
bought  previously.  It  is  argued  that  two  beds  were  sufScient 
for  the  children  and  that  the  third  bed  should  not  have  been 
bought  at  their  expense  or  charged  to  their  account.  This 
will  indicate  the  general  nature  of  the  items  complained  of  and 
the  general  nature  of  the  complaint  made. 

The  general  legal  propositions  urged  by  the  plaintiff  at 
this  point  are  quite  unassailable.  It  is  doubtless  true,  as  a 
general  proposition,  that  the  estate  of  these  children  cannot 
properly  be  charged  with  expenditures  which  do  not  fairly 
operate  to  the  benefit  and  best  interest  of  the  children  them- 
selves. Even  then,  it  does  not  necessarily  follow  that  the 
€xi)enditure8  must  be  confined  to  food  actually  consumed  or 
clothing  actually  worn  by  the  wards.  The  case  before  us  is 
illustrative  of  the  exceptional  circumstances  which  may  prop- 
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erly  call  for  a  considerable  discretion  on  the  part  of  the  pro- 
bate judge  as  to  the  nature  and  scope  of  the  expenditures 
which  may  be  properly  approved.  The  case  is  one  where 
there  was  no  bad  faith  on  the  part  of  the  mother  and  no  lack 
of  effort  on  her  part  to  do  her  utmost  in  behalf  of  her  chil- 
dren. What  have  sometimes  been  called  ''fireside  equities" 
appear  as  a  background  to  those  facts  which  more  directly 
concern  the  court.  The  deceased  husband  was  in  his  lifetime 
a  bank  clerk,  receiving  a  salary  of  from  $150  to  $160  a  month. 
A  few  years  before  his  death,  his  wife,  this  guardian,  brought 
to  him  out  of  her  mother's  estate  an  inheritance  of  $15,000. 
When  he  died,  the  only  property  left  by  him  was  a  little 
household  furniture  and  an  equity  in  the  homestead  of  the 
value  of  $125.  This  equity  was  sold  for  such  sum  and  two- 
thirds  thereof  passed  to  the  credit  of  the  children.  Insurance 
inured  to  the  benefit  of  the  children  to  the  extent  of  $9,000^ 
and  to  the  benefit  of  the  widow  to  the  extent  of  $2,000.  The 
$2,000  of  the  widow  was  all  paid  out  within  a  few  months  in 
the  payment  of  the  debts  of  the  deceased,  many,  if  not  all,  of 
which  were  for  family  expenses  and  for  funeral  and  hospital 
expenses  and  the  expenses  of  the  last  sickness.  Within  a  few 
months  following  the  death  of  her  husband,  the  guardian  was 
compelled  to  go  to  the  hospital  and  submit  to  a  major  sur- 
gical operation,  which  took  the  remnant  from  her  purse  and 
necessarily  left  her  in  a  more  or  less  enfeebled  condition. 
During  this  period  of  time,  she  hired  the  care,  board  and 
lodging  of  the  children  at  a  hotel.  She  did  likewise  in  an 
attempt  to  pursue  employment  for  the  purpose  of  earning  a 
living.  She  was  between  two  alternatives.  One  was  to  seek 
permanent  employment  and  to  hire  someone  else  to  care  for 
her  children.  The  other  was  to  abandon  employment  and 
devote  herself  to  the  care  of  her  children.  Under  the  approval 
of  the  probate  court,  she  adopted  the  latter  course.  It  neces- 
sarily involved  more  or  less  expenditure  of  the  estate  of  the 
children  in  the  support  of  the  mother  while  she  was  rearing' 
them.     She  had  no  estate  of  her  own.    She  had  no  means  of 
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making  a  living  that  would  be  consistent  with  her  care  of  her 
children.  We  think  it  was  within  the  sound  discretion  of  the 
probate  court  to  find  that  the  best  interests  of  the  children 
required  that  they  should  be  in  charge  of  their  mother  and 
that  she  should  make  a  home  for  them  as  far  as  she  could; 
and,  in  the  absence  of  any  estate  owned  by  the  mother,  that 
the  expenditures  of  such  an  arrangement,  within  reasonable 
limits,  should  be  paid  by  the  estate  of  the  children.  We 
would  not  make  light  of  the  duties  of  parents  as  guardians 
to  conserve  the  estates  of  children  which  may  come  into  their 
hands ;  nor  would  we  absolve  them  from  the  duty  of  bearing 
for  themselves  the  ordinary  burdens  and  expenditures  of  their 
own  families  where  they  have  the  ability  or  the  means  to  do 
so.  And  this  rule  is  especially  applicable  where  the  estate  of 
the  parent  is  considerable  and  the  estate  of  the  child  is  com- 
paratively small.  It  does  not  follow,  by  any  means,  that  a 
child  and  its  parent  must  be  held  to  poverty  and  dangerous 
privation  during  the  years  of  its  minority  in  order  to  pre- 
serve intact  a  considerable  estate  of  such  child,  when  the 
best  interests  of  such  child  require  that  a  home  be  maintained 
for  it  by  the  parent.  In  the  administration  of  such  a  trust 
under  such  circumstances,  we  know  of  no  better  or  safer  rule 
of  reason  on  the  one  hand,  or  of  restraint  on  the  other,  than 
the  sound  discretion  of  the  probate  court  in  the  light  of  all 
the  circumstances  of  the  case.  We  think  that  the  discretion 
of  approval  which  was  exercised  in  the  case  exhibited  by  this 
record  was  within  proper  bounds,  and  furnishes  no  just 
ground  for  our  interference. 

II.  The  trial  court  found  that  there  was  dereliction  on 
the  part  of  the  guardian  in  the  making  of  a  loan  of  $1,809 
on  April  1,  1912,  to  Earl  Krell.     The  court  found  also  that 

this  loan  resulted  in  loss  to  the  estate  to  that 

^'  wSiS^'ac'JoiSt-  extent.     The  trial  court  also  found  that,  in 

ment?1mprovi-    August  of  that  samc  year,  she  was  again 

bfuty  of'^ard"    guilty  of  dereliction  in  loaning  to  the  same 

i&n 

borrower  the  sum  of  $237.     It  is  urged,  how- 
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ever,  by  the  surety  companies  that  Krell  repaid  the  loan  of 
$1,809,  together  with  interest  thereon,  in  August,  1912,  and 
that,  therefore,  this  dereliction  resulted  in  no  loss.  It  is 
undisputed  that  Erell  did  execute  and  deliver  his  check  to 
the  guardian  for  $1,863  and  that  this  check  was  subsequenHy 
paid  by  the  bank  on  which  it  was  drawn.  This,  however,  is 
only  a  part  of  the  story.  At  the  time  this  check  was  executed 
and  delivered,  Erell  had  no  credit  to  his  account  in  the  bank 
in  excess  of  $1.91.  On  the  same  day  that  he  delivered  his 
check  for  $1,863  to  the  guardian  (who,  since  April  1st,  had 
become  his  wife),  she  executed  to  him  her  check,  as  guardian, 
for  $2,100.  Before  the  check  for  $1,863  was  presented  for 
payment  at  the  drawee  bank,  Krell  deposited  the  $2,100  check 
to  the  credit  of  his  account,  for  the  purpose  of  meeting  the 
same.  The  net  effect,  therefore,  of  the  transaction  between 
the  then  husband  and  wife  was  that  she  loaned  Krell  an 
additional  $237.  This  was  the  conclusion  of  the  trial  court, 
and  we  think  it  was  correct. 

It  is  urged  for  the  surety  companies  that  these  loans 
appeared  in  the  annual  reports  of  the  guardian  and  that  they 
had  been  approved,  and  that  such  approval  amounted  to  a 

conclusive  adjudication.    We  have  heretofore 

''  wARD^'accmint-  ^^^^^l   that  the   approval   of  current  annual 

meiu"e«^ai?e    reports  has  no  **  greater  effect  than  prima- 

approval  of  an-      •      •  •  j  £  ^  j.i.  x 

nuai reports:       facic  cvidcncc  of  accuracy  of  the  account  as 

stated  therein."  Kimble  v.  Dailey,  127  Iowa 
665;  Warfield  v.  Warfidd,  74  Iowa  184.  We  think  it  clear 
that  the  trial  court  was  not  precluded  from  going  into  the 
merits  of  the  issue  at  this  point,  by  reason  of  the  previous 
approvals  of  annual  reports.  Our  conclusion,  therefore,  at 
this  point  is  that  the  order  of  the  trial  court  finding  dereliction 
as  to  these  two  loans  must  be  sustained. 

III.  As  already  indicated,  the  first  surety  upon  the 
guardian's  bond  was  the  Bankers  Surety  Company,  one  of 
the  appellants  herein.  It  became  surety  in  March,  1911,  and 
collected  premiums  for  one  year.    On   April   11,   1912,  it 
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obtained  an  order  from  the  probate  court  purporting  to  exon- 
erate and  release  it  '"from  all  further  duties 

4.  Guardian  AND  i     n     ii-      a*  i  -i  ^^^^'  i  •  i. 

ward:  bonds:      and  all  obligations  and  responsibilities  which 

discharge  of 

surely: scope      may  hereafter  arise,"  etc.    The  claim  on  be- 

and  effect. 

half  of  this  company  is  that  the  effect  of  this 
order  was  to  terminate  all  liability,  whether  future  or  past. 
For  the  plaintiff,  it  is  contended  that  the  utmost  effect  of 
such  an  order  would  be  to  discharge  the  surety  from  further 
liability  for  the  future  acts  of  the  guardian.  The  proceedings 
adopted  by  the  surety  company  to  obtain  its  release  were  those 
provided  by  Section  1177-b,  Code  Supp.,  1913.  Sections 
1177-a,  1177-b,  and  1177-c  are  as  follows: 

**Sec.  1177-a.  When  a  bond  is  required  by  law  to  be 
given  by  or  for  any  public  officer,  deputy  or  employe  of  such 
public  officer,  or  by  any  person  holding  a  fiduciary  office  or 
trust,  administrator,  executor,  guardian,  trustee,  officer  or 
employe  of  any  public  or  private  corporation  or  association, 
when  not  otherwise  specifically  provided,  [it]  shall  be  con- 
ditioned as  provided  in  Section  1183  of  the  Code. 

**Sec.  1177-b.  If  any  surety  on  said  bond  shall  so  elect, 
his  liability  thereon  may  be  canceled  at  any  time  by  giving 
thirty  days'  notice  in  writing  to  the  person  or  persons  author- 
ized to  approve  said  bond,  and  to  the  officer  or  person  with 
whom  the  same  is  required  to  be  filed  or  deposited  by  law,  and 
refunding  the  premium  paid,  if  any,  less  a  pro  rata  part 
thereof  for  the  time  said  bond  shall  have  been  in  force.  The 
liability  and  indemnity  created  by  said  bond  shall  extend  to 
the  date  of  cancellation  as  provided  by  Chapter  11,  Title  VI 
of  the  Code. 

**Sec.  1177-c.  No  contract,  stipulation,  or  condition  limit- 
ing the  liability  created  by  said  bond  shall  be  of  any  force  or 
validity." 

It  is  contended  for  the  surety  company  that  it  proceeded 
in  pursuance  of  the  section  above  quoted  and  that  it  obtained 
from  the  court  a  formal  order  of  discharge,  which  amounts  to 
a  complete  adjudication  of  its  liability.     It  will  be  noted  that 
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this  Section  1177-b  provides  the  method  by  which  a  discharge 
may  be  obtained  by  a  surety  at  its  own  election,  and  it  pro- 
vides, also,  the  scope  and  effect  of  such  discharge.  There  is 
no  provision  therein  for  any  court  procedure.  Even  if  we 
treat  such  procedure  as  being  within  the  jurisdiction  of  the 
court,  the  order  of  the  court  must,  nevertheless,  be  read  in  the 
light  of  the  statute.  Section  1177-b  provides  that  the  **  lia- 
bility and  indemnity  created  by  said  bond  shall  extend  to  the 
date  of  cancellation  as  provided  by  Chapter  11,  Title  VI  of 
the  Code,'* 

Chapter  11,  Title  VI,  of  the  Code,  comprises  Sections 
1280  to  1288,  inclusive.  This  chapter,  originally  and  on  its 
face,  pertains  only  to  sureties  on  bonds  of  public  oflScers.  By 
the  reference  contained  in  Section  1177-b,  a  part  at  least  of 
Chapter  11  becomes  incorporated  in  such  section  by  such 
reference.  Section  1285  in  such  Chapter  11,  among  other 
things,  provides : 

"Upon  such  new  bond  being  given,  the  petitioning  surety 
•  .  .  shall  be  declared  discharged  from  liability  on  the  same 
for  fvJture  acts  J' 

We  think  it  clear  that  there  is  nothing  in  the  statute  pro- 
viding for  the  release  of  sureties  which  authorizes  or  con- 
templates a  release  of  liability  except  "for  future  acts."  It 
will  be  noted  that  Section  1177-b  provides  for  a  pro  rata 
refunding  of  the  premium  paid.  This  implies  that  a  part  of 
the  premium  may  be  properly  retained.  This  is  necessarily 
upon  the  assumption  that  some  liability  has  been  incurred  in 
the  past  for  which  a  premium  may  be  properly  retained. 
Upon  a  consideration,  therefore,  of  the  statute  alone,  we  think 
it  quite  clear  that  the  Bankers  Surety  Company  was  not 
relieved  from  liability  accrued  by  reason  of  dereliction  already 
done  on  the  part  of  the  principal ;  nor  is  there  any  means  pro- 
vided in  the  statute  whereby  the  surety  company  can  institute 
litigation  in  advance  of  complaint  by  the  aggrieved  party  and 
thus    adjudicate   that    question.     In    other    words,    having 
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incurred  the  liability,  such  liability  continues  during  the 
period  of  the  statute  of  limitations,  unless  sooner  litigated 
hy  or  on  behalf  of  the  aggrieved  party.  We  so  held,  in  effect, 
in  EUyson  v.  Lord,  124  Iowa  125.  Some  reliance  is  placed  at 
this  point  on  Bwnkers  Surety  Company  v.  W'yman,  141  Iowa 
574.  The  cited  case,  however,  involved  an  entirely  different 
question  from  that  presented  here,  both  as  to  its  facts  and  as 
to  the  statute  involved.  The  statutory  section  involved  in 
that  case  was  Section  3268,  Code,  1897.  The  original  pro- 
ceedings in  that  case  disclosed  that  the  suretyship  of  a  guard- 
ian had  wholly  disappeared,  by  reason  of  the  death  of  the 
surety  and  the  administration  of  his  estate.  Proceedings  were 
instituted  by  the  clerk,  under  Section  3268,  and  an  order 
entered  by  the  court  requiring  a  new  bond  and  surety  as  a 
substitute  for  the  old.  The  order  of  the  court  was  within  the 
contemplation  and  authority  of  Seciiiou  3268,  and  it  was  held 
that  the  undertaking  of  the  new  surety  was  as  broad  as  the 
duties  of  the  guardian.  The  fact,  also,  that  the  obligees  in 
the  bond  were  the  beneficiaries  of  the  estate  of  the  deceased 
surety  was  an  important  consideration  in  that  case.  We  hold, 
therefore,  that  the  Bankers  Surety  Company  was  properly 
held  liable  for  the  dereliction  of  April  1,  1912. 

IV.  The  dereliction  as  to  the  $237  loan  occurred  August 
19,  1912,  which  was  within  the  period  covered  by  the  surety- 
ship of  the  defendant  American  Surety  Company.  At  the 
expiration  of  the  first  year  of  its  suretyship,  it  also  resorted 
to  formal  proceedings  with  a  view  of  terminating  its 
liability,  and  it  obtained  a  formal  order  from  the  court 
to  that  effect.  If  the  question  turned  upon  the  mere 
form  of  the  order  entered  by  the  court,  this  appellant  could 
perhaps  be  said  to  present  a  somewhat  stronger  defense 
of  absolution  than  the  Bankers  Surety  Company.  Much  of 
what  we  have  said  in  the  preceding  division,  however,  is  appli- 
cable here.  As  already  indicated,  the  method  of  procedure 
and  the  rights  accruing  therefrom  to  the  surety  company  are 
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determined  by  the  express  provisions  of  the  statute,  and  the 
form  of  the  final  order  is  not  very  material.  While  the 
order  relied  upon  by  this  appellant  is  quite  sweeping  in  form, 
it  is,  nevertheless,  consistent  with  the  statutory  provisions,  and 
it  should  be  so  construed.  It  follows,  therefore,  Uiat  the 
American  Surety  Company  was  properly  held  as  liable  for 
the  dereliction  occurring  during  the  period  of  its  suretyship 
and  joint  control.  The  loss  of  $237  resulting  therefrom, 
together  with  the  interest  thereon,  was  properly  charged 
against  it  as  a  surety. 

V.  As  among  the  three  sureties,  the  trial  court  held  that 
each  surety  was  primarily  liable  for  the  dereliction  occurring 
during  the  period  of  its  suretyship  and  secondarily  liable  for 

all  previous  derelictions.  That  is  to  say,  the 
6.  Guardian  aj^d    American  Surety  Company  is  secondarily  lia- 

WAJtD  I  bonds :  t^  *       •»  v 

eecondary  iia'-     blc  for  the  payment  of  the  $1,800  loss  in  the 

bility  of  auc-  '^  ^  ' 

c^ing  sure-      event  only  that  the  Bankers  Surety  Company 

should  fail  to  respond ;  and  the  Lion  Bonding 
&  Surety  Company  is  liable  for  both  losses  secondarily,  in  the 
event  of  failure  on  the  part  of  either  or  both  of  the  other 
companies.  We  do  not  overlook  the  discussion  in  some  of 
the  briefs  on  this  question  of  secondary  liability  of  the  later 
sureties.  Upon  the  record  before  us,  however,  we  have  no 
occasion  to  pass  upon  the  question  of  such  secondary  liability 
as  between  the  sureties.  The  only  parties  adversely  affected 
by  such  holding  are  the  American  Surety  Company  and  the 
Lion  Bonding  &  Surety  Company.  The  latter  company  makes 
no  objection  to  that  feature  of  the  order  of  the  trial  court. 
On  the  contrary,  it  concedes  its  propriety.  The  American 
Surety  Company  does  not  direct  its  complaints  to  that  feature 
of  the  order.  We  assume  that  the  various  companies  are 
deemed  solvent,  and  the  question  of  secondary  liability  is, 
therefore,  of  minor  importance  to  them.  We  have  no  occa- 
sion, therefore,  to  give  any  consideration  to  that  question. 

VI.  The  trial  court  taxed  the  costs  equally  among  the 
three  surety  companies.     The  Lion  Bonding  &  Surety  Com- 
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pany  contends  that  no  costs  ought  to  have  been  taxed  against 

it.    The  holding  of  the  trial  court  was  not 

*■  uo^^tujfauon    ^^d^®^"®®  ^  ^^  upou  any  contention  made  by  it. 

pi?tT*"""^      The  only  order  of  the  trial  court  which  could 

be  said  to  be  adverse  to  it  was  the  order  as  to 
its  secondary  liability,  as  above  stated.  It  has  not  contested 
such  secondary  liability.  We  are  unable  to  see  from  the  record 
why  it  should  have  been  taxed  with  costs.  In  that  respect, 
there  will  be  a  modification  of  the  order  entered  below,  and 
such  appellant  will  be  relieved  of  liability  for  costs.  It  will 
be  the  order  that  the  costs  of  the  trial  court  be  taxed  equally 
to  the  other  two  surety  companies;  likewise,  the  costs  in  this 
court,  except  that  there  shall  not  be  taxed  in  favor  of  the  Des 
Moines  Savings  Bank  the  costs  of  printing  so  much  of  its 
briefs  as  pertain  to  its  own  cross-appeal.  Except  as  herein 
modified,  the  order  entered  below  will  be  affirmed. — Modified 
and  Affirmed. 

hjJ>T>,  Qaynor  and  Salinger,  JJ.,  concur. 


H.  M.  Gillian  and  Mary  E.  Gillian,  Plaintiffs,  v.  M.  P. 

Edwards,  Judge,  Defendant. 

INJUNCTION:    ViOUtloiui — OaaUmpt — Oertainty  of  Ovilt— Findingi 

1  of  Court.  A  charge  of  contempt  in  violating  an  injunction  most 
be  dearly  established.  On  certiorari  to  review  a  discharge,  the 
findings  of  the  trial  court  will  be  given  great  weight. 

INJUNCTION:     Violatloiui — Contemirt — ^Evidence — SniUclency.    Evi- 

2  dence  reviewed,  and  held,  in  view  of  the  findings  of  the  lower 
court,  insufficient  to  show  a  violation  of  an  injunction  against 
the  careless  handling  of  gasoline,  and  the  noises  attending  the 
operation  of  a  garage. 

CEBTIORABI:     Natnre  of  Bemedy— Bevlewing  Bvles  on  Evidenee. 

3  Certiorari  to  review  an  order  discharging  one  accused  of  con- 
tempt in  violating  an  injunction,  brings  up  for  determination,  not 
whether  rulings  on  the  reception  or  rejection  of  evidence  were 

Vol.  176  Ia.— 29 
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correct,  but  the  question  whether  the  district  court  exceeded  its 
proper  jurisdiction  or  otherwise  acted  illegally. 

Certiorari  from  Cerro  Gordo  District  Court. — M.  P.  Edwabds^ 

Judge. 

Saturdaj,  March  11,  1916. 

Rehearing  Denied  Wednesday,  June  28,  1916. 

This  is  a  proceeding  by  certiorari  to  review  the  action 
of  the  lower  court  in  releasing  the  defendants  in  the  main 
action  from  a  charge  of  contempt  for  the  alleged  violation  of 
an  injunction.  The  opinion  states  the  case.  The  writ  is 
annulled  and  the  judgment — Affirmed. 

J,  H,  Scales,  for  plaintiffs. 

Blythe,  Mcurkley,  Rule  &  Smith,  for  defendant. 

Preston,  J. — The  plaintiffs  brought  an  action  in  the  dis- 
trict court  of  Cerro  (Jordo  County  against  the  Mason  City 
Auto  Company  and  eleven  individual  defendants,  asking  an 
injunction.  By  consent,  a  decree  granting  an  injunction  was 
entered  in  the  case  against  defendants,  November  26,  1913. 
This  decree  found  that  defendants'  garage  was  not  a  nuisance, 
but  a  lawful  and  necessary  business;  that  the  noise  or  odors 
complained  of  could  be  obviated  or  reduced  to  a  minimum; 
that  the  gas  tank  was  legally  and  properly  located  and 
installed,  and  that  the  same  did  not  constitute  a  nuisance, 
provided  the  defendants  were  careful  in  filling  the  tank  and 
distributing  therefrom;  and  that  defendants  had  been  neg- 
ligent and  slack  in  handling  gasoline. 

The  defendants  were  enjoined  from  handling  gasoline,  or 
other  inflammable  fluids,  in  a  careless  manner  in  transporting 
and  distributing  the  same;  from  carrying  gasoline,  or  other 
inflammable  fluids,  about  in  open  vessels  to  fill  or  supply  auto- 
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mobiles  or  other  motor  vehicles  or  to  supply  customers ;  from 
permitting  gasoline,  or  other  inflammable  fluids^  to  remain  in 
any  pump,  measure  or  vessel  open  to  the  air  at  the  place  where 
the  same  is  drawn  from  the  tank,  or  in  any  place  in  or  about 
said  building  or  premises;  from  permitting  any  pump,  vessel 
or  receptacles  in  which  gasoline,  or  other  inflammable  fluids, 
is  kept,  to  become  leaky  or  to  leak  gasoline  or  other  inflam- 
mable fluids,  or  from  permitting  gasoline,  or  other  inflammable 
fluids,  to  be  absorbed  in  any  wood  or  in  any  part  of  the  build- 
ing; from  smoking  or  permitting  smoking  in  any  manner  on 
or  about  the  premises;  and  from  maintaining  or  permitting 
continuous  or  other  noises  from  hammering  and  like  sounds 
from  repairing,  and  sound  emitted  from  exploding  gases,  the 
offensive  odor  from  burning  oils  and  gases,  and  clamor  of  out- 
going and  incoming  cars  in  and  about  said  premises, — all  in 
so  far  that  the  greater  part  of  said  noises  and  bad  odors  must 
be  obviated  and  said  objectionable  features  reduced  to  a 
minimum. 

The  decree  of  injunction  is  somewhat  indefinite,  par- 
ticularly the  last  clause ;  but  no  appeal  was  taken  therefrom, 
and  the  form  of  it  or  any  mere  error  therein  may  not  be 

tested  now  in  contempt  proceedings. 
1   injunction:  The  information  charges,  substantially, 

•    violations :  con-  -        «     » 

Jemj^t:  certain-    that  defendants  are  guilty  of  contempt,  for 
flJidinSof  that   plaintiffs   are  husband   and   wife   and 

occupy  their  residence  near  the  garage  of 
defendants;  that  plaintiffs  have  been  greatly  annoyed  and 
deprived  of  the  quiet  enjoyment  of  their  home  by  reason  of 
the  fact  that  defendant,  its  officers,  agents,  employes  and  man- 
agers, are  slack,  indifferent  and  negligent  in  handling  gaso- 
line and  other  fluids  of  explosive  nature  in  and  about  the 
garage,  and  have  permitted  gasoline  and  other  fluids  of  explo- 
sive nature  to  stand  in  open  vessels  while  filling  tanks  and 
engines  of  automobiles  and  motorcycles,  greatly  to  the  annoy- 
ance of  plaintiffs ;  that  they  have  careleady  and  indifferently 
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permitted  and  allowed  distracting  noises  to  be  made  and  emis- 
sion of  noisome  gases  both  in  and  about  said  premises  by 
explosions  of  gas  hy  outgoing  and  incoming  cars  and  other 
motor  vehicles ;  that  said  noises  are  daily  permitted  and  nightly 
when  conditions  of  the  weather  prompt  their  use  and  opera- 
tion ;  that  plaintiffs  are  caused  discomfort  by  additional  noises 
from  hammering  in  the  workshops  within  the  garage,  the 
windows  of  which  are  kept  open  from  time  to  time  in  close 
proximity  to  plaintiff's  said  home,  and  against  their  protest. 

The  evidence  upon  the  trial  of  the  contempt  proceeding 
was  submitted  in  the  form  of  affidavits  and  by  witnesses 
appearing  in  court,  in  accordance  with  Section  4373  of  the 
Code. 

The  court  ruled,  as  a  matter  of  law,  that,  in  order  to 
punish  for  a  violation  of  an  injunction,  the  evidence  must  be 
clear,  and  that  the  party  charging  such  violation  must  show 
that  he  has  in  some  way  been  injured  thereby ;  and  upon  the 
fact  question,  that,  from  the  evidence  introduced,  defendants 
are  not  guilty  of  contempt,  nor  any  of  them,  and  ordered  that 
defendants  be  released,  and  rendered  judgment  against 
informants  for  costs.  The  rule  in  this  class  of  cases,  as  stated 
in  Cheadle  v.  Roberts,  150  Iowa  639,  642,  is  this : 

''While  the  findings  of  fact  made  by  the  trial  judge  are 
not  conclusive,  they  are  entitled  to  great  weight,  especially 
where,  as  in  this  case,  the  testimony  is  conflicting,  and  much 
depends  upon  the  credibility  of  the  witnesses.  In  such  cases, 
where  the  witnesses  are  before  the  trial  judge,  his  advan- 
tageous position  in  discovering  the  truth  should  not  be 
disregarded." 

In  the  instant  case,  a  large  number  of  witnesses  gave  tes- 
timony on  either  side,  and  there  is  a  conflict  therein ;  and  we 
are  satisfled  from  a  reading  of  the  evidence  in  the  record, 

without  setting  it  out,  that  the  weight  of  the 

'  vioutionlK'con-  testimony  is  with  the  defendants  in  the  con- 

dence-tuffl-       tempt  proceeding,  and  that  plaintiffs  did  not 

show  that  defendants  had  been  guilty  of  vio- 
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lating  the  injunction  decree.  The  evidence  of  the  witnesses 
for  plaintiffs  is,  to  some  extent, — ^indeed,  to  a  considerable 
extent, — ^the  opinion  or  conclusion  of  the  witnesses  as  to  noises 
and  other  acts  charged  as  being  a  violation  of  the  injunction. 
This  is  true  also  to  some  extent  as  to  witnesses  for  the  defend- 
ants informed  against;  but  many  of  them,  particularly  the 
employes  in  the  garage  and  the  defendants  charged,  go  into 
detail  as  to  the  manner  in  which  the  business  was  conducted 
after  the  decree  of  injunction  was  rendered. 

We  shall  not  go  into  the  evidence  to  ^ny  considerable 
extent;  but  there  was  evidence  from  which  the  court  could 
have  found  that,  since  the  injunction,  the  defendants  informed 
against  posted  five  printed  notices  of  the  injunction  in  their 
place  of  business,  communicated  the  order  of  the  court  to  all 
the  employes,  officers  and  agents,  and  have  kept  it  before 
them  and  all  new  employes  at  all  times  up  to  the  present; 
that  smoking  was  .wholly  discontinued ;  the  noise  of  incom- 
ing and  outgoing  cars  was  stopped  so  far  as  it  was  possible 
or, practicable  to  stop  it;  the  filling  of  the  tank  was  carefully 
done,  and  in  such  manner  that  no  gasoline  was  spilled  and 
so  that  there  was  no  danger  connected  therewith ;  the  pump 
was  kept  in  repair;  once  only  there  was  a  leak,  which  was 
repaired  as  soon  as  discovered,  and  at  no  other  time  was  the 
gasoline  permitted  to  escape;  the  windows  in  the  south  side 
of  defendants'  building  were  kept  shut  at  the  request  of 
plaintiffis;  plaintiffs  made  no  complaint  to  defendants  about 
any  noise,  smoke  or  disturbance  of  any  kind  up  to  the  filing 
of  the  information  for  contempt.  Doubtless  they  were  not 
required  to  do  this,  for  the  parties  enjoined  were  required 
to  obey  the  injunction.  But  the  fact  that  no  complaint  was 
made  is  a  matter  proper  to  be  considered  in  weighing  their 
testimony  in  regard  to  the  same  matters  about  which  they 
now  complain.  Plaintiffs  requested  that  the  windows  be 
closed,  and  this  was  done. 

Errors  are  assigned  in  regard  to  the  rulings  of  the  trial 
court  in  admitting  and  excluding  evidence,  and  some  other 
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questions  of  that  diaracter.    But  this  is  not  an  appeal  from 

the   judgment  and   rolings   of  the   district 

'  nature  of  rem-    court,  but  a  certiorari  proceeding,  in  which 

inri^ii^on        questions  to  be  determined  are  whether  the 

district  court  exceeded  its  proper  jurisdiction 
or  is  otherwise  acting  illegally,  and  where  there  is  no  other 
plain,  speedy  and  adequate  remedy.  Code  Section  4154.  This 
section  was  construed  in  Ooeppinger  v.  Board  of  Supervisors, 
172  Iowa  30. 

The  question  presented  for  review  in  this  case  is  largely 
one  of  fact.  The  rule  as  to  noise,  odors,  smoke  and  the  like, 
and  that  they  may  in  proper  cases  be  minimized,  is  stated  in 
McOm  V.  Pintsch  Co.,  140  Iowa  429,  432,  and  MitcheU  v. 
Flynn  Dairy  Co.,  172  Iowa  582.  It  is  contended  by  plaintiffs 
that  their  property,  which  is  their  residence  and  has  been 
occupied  by  them  as  such  for  some  twelve  years,  is  in  the 
residence  district;  and  it  doubtless  was  so  at  the  time  they 
first  occupied  their  property,  but  the  territory  near  the  prem- 
ises is  occupied  by  houses  of  different  kinds.  The  growth  of 
business  was  in  the  direction  of  plaintiffs'  property.  No  new 
residence  has  been  built  in  the  block  for  many  years.  Main 
Street,  near  plaintiffs'  property,  is  built  up  on  both  sides  with 
business  buildings.  This  is  so  in  part  as  to  Fifth  Street,  which 
is  near ;  there  is  a  Chinese  laundry  in  the  neighborhood,  also 
a  two-story  brick  steam  bakery  and  a  steam  laundry.  There 
are  two  other  garages  within  a  block  or  two  of  the  property. 

Our  conclusion  is  that  the  finding  and  judgment  of  the 
district  court  was  right,  and  the  judgment  is — Afftrmed  and 
the  writ — Anmdled, 

Evans,  C.  J.,  Deemeb  and  Qaynor,  JJ.,  concur. 


June  1916]  Huston  v.  City.  455 


Bernabd  Huston,  Appellant,  v.  City  op  Dbs  Moines  et  al.. 

Appellees. 

INJUNCnOK:     When  Wtit  Lies— Bestralnt  on  Oriminal  Prosecu- 

1    tiona.    Injunction  will  lie  against  a  municipal  corporation  and  its 

officers,  to  restrain  the  enforcement  of  a  void  criminal  ordinance, 

when   such   enforcement   would   work   an  unlawful   invasion   of 

property  rights  or  an  irreparable  injury. 

CARRTBRS;  " Jitneys "^Begnlatlcm  and  CkmtroL  Jitney  busses, 
2, 10  operated  on  public  streets  in  a  business  similar  to  that  trans- 
acted by  street  railways,  are  common  carriers,  and  subject  to 
such  reasonable  regulation  and  control,  even  though  burden- 
some, including  the  power  to  license  or  tax,  as  the  state,  or  muni- 
cipality under  state  authorization,  may  determine. 

OONSTITUTIOKAL  LAW:     Delegation  of  Authoilty— Streets  and 

3  Higbwaya— Mnnieipal  Corporations.  The  power  of  the  legisla- 
ture to  regulate  and  control  streets  may  be  delegated  to  municipal 
corporations. 

OONSTITUTIONAL  LAW:  Title  of  Act— Sufficiency— Bule.  The  title 

4  of  a  legislative  act,  even  though  expressed  in  general  terms, 
meets  every  requirement  of  the  Constitution  (Sec.  29,  Art.  3)  if 
it  reasonably  answers  as  a  key  to  the  subject  matter  of  the  act. 
DekUla  of  the  act  need  not  he  stated  in  the  title. 

PRINCIPLE  APPLIED:  The  title  of  an  act  was:  **An  act 
granting  to  cities  of  all  classes  and  towns,  power  to  Ueenee  and 
regulate  so-called  'jitney'  busses,  and  all  motor  vehicles,  operated 
upon  the  streets  and  avenues  of  such  cities  and  towns,  doing  a 
business  similar  to  that  transacted  by  street  railway  companies." 
Held,  sufficient  to  support  a  provision  in  the  act  authorizing  cities 
and  towns  to  ewact  an  indemiUty  bond  of  the  jitney  operator. 

OONSTIT UTIONAL  LAW:     Equal  Protection  of  Laws— Begnlation 

5  of  Occnpations—OISBBlflcations— Jitney  Busses.  The  constitu- 
tional principle  that  "all  laws  shall  be  general  and  of  uniform 
operation  throughout  the  state"  (Sec.  6,  Art.  1,  and  Sec.  30,  Art. 
3,  Const.),  does  not  command  that  a  statute  or  ordinance  designed 

.  to  license  and  regulate  an  occupation  shall  apply  to  every  person 
engaged  in  the  same  general  occupation.  Legislative  acts  may 
provida  any  natural  and  reasonable  niaaaification  by  which  some 
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engaged  in  the  occupation  are  amenable  to  the  statute,  while  others 
are  exempt.  Heid,  a  classification  which  excluded  street  railways 
and  taxicabs  from  an  ordinance  regulating  and  licensing  '' jitney '' 
busses  was  constitutional,  because  based  on  real  and  substantial 
differences. 

OONSTlTUTiOHAL  LA.W:    Due  Prooen— Police  Pow«r— Oocnpatton 

6  Bonds— "Jitneys."  The  legislature  may,  in  the  exercise  of  its 
police  power  and  without  violating  the  "due  process ''  clause 
of  the  Constitution,  authorize  a  municipality,  in  the  regulation  of 
"jitney"  busses,  to  exact  a  reasonable  bond  from  the  operator 
for  the  protection  of  the  city  and  public  against  damages  result- 
ing from  negligence  in  the  operation  of  the  vehicle.  HM,  a  bond 
of  $2,000  was  clearly  reasonable. 

MUNICIPAL  OOBPORATIONS:     Poweo— Ideense  Fee— IMscietion. 

7  Before  it  may  be  said  that  a  license  fee*  is  so  high  that  it  is,  in 
truth,  a  revenue  measure,  it  must  be  made  to  appear  by  the  objector 
that  the  fee  is  tnamfeatly  more  than  is  sufficient  to  meet  the  cost 
(a)  of  issuing  the  license,  (b)  of  the  inspection  and  regulation  of 
the  business,  and  (c)  of  the  ineidet^tal  consequences  that  may  be 
likely  to  result  in  licensing  the  business.  Held,  an  annual  license 
fee  exacted  of  "Jitney"  bus  operators,  ranging,  according  to  seat- 
ing capacity,  from  $1.25  to  about  $3.00  per  month,  was  not  shown 
to  be  a  revenue  measure. 

HtTNIdPAL   OOBPORATIOKS:     Poweis— Begnlatlon   of   Oocapa- 

8  tione— Jitney  Bnaeee.  The  power  "to  regulate"  jitneys  and 
motor  vehicles,  operated  on  the  public  streets  in  a  business  simi- 
lar to  that  transacted  by  street  railway  companies,  embraces  the 
power  to  require  that  to  be  done  which  is  fairly  in  the  interest 
of  public  welfare  and  safety. 

PRINGIPLE  APPLIED:  The  power  "to  regulate  and  license 
jitneys"  is  held  to  arm  the  city  with  power: 

1.  To  require  an  application  for  license,  stating  the  type  of 
motor  car  and  the  horse  power,  factory  number,  state  license 
number  and  seating  capacity  thereof,  and  the  name,  age  and 
residence  of  driver. 

2.  To  require  the  driver  to  be  at  least  18  years  of  age. 

3.  To  require  a  statement  of  the  termini  between  which  the 
car  is  to  operate  and  a  schedule  of  the  times  of  departure  there- 
from. 

4.  To  grant  the  application  as  filed  or  as  the  council  may 
modify  it. 

5.  To  refuse  the  application  if  the  council  finds  that  t^'  * 
applicant  is  unqualified,  the  car  unsafe,  the  territory  already 
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properly  supplied  with  transportation  faeilities,  or  the  schedule 
unsatisfactory. 

6.  To  modify  the  schedule  after  granting  the  license. 

7.  To  punish  the  operation  of  jitneys  without  a  license. 

8.  To  punish  a  violation  of  the  schedule. 

9.  To  require  the  license  number  to  be  conspicuously  displayed 
on  the  car. 

10.  To  prohibit  trailers. 

11.  To  prohibit  the  carriage  of  passengers  on  running  boards, 
etc. 

12.  To  prohibit  more  than  one  passenger's  riding  on  the  driv- 
.   er's  seat. 

13.  To  prohibit  the  reconstruction  of  the  car  without  the  coun- 
cil's consent. 

14.  To  prohibit  the  running  of  ears  unless,  from  a  half  hour 
after'  sunset  to  a  half  hour  before  sunrise,  the  inside  of  the  car 
is  illuminated. 

15.  To  compel  stops  at  all  railway  crossings. 

16.  To  prohibit  overloading  of  cars. 

17.  To  affix  penalties  for  violations. 

STATUTES :      Oomitnictlon— MotiYM   Actuating   LegifllAtiire.     The 

9  motive  in  passing  a  statute  or  ordinance,  beyond  what  is  re- 
vealed by  the  law  itself,  is  not  a  matter  into  which  the  courts 
will  make  inquiry. 

GABBnSBS:    "  Jitneys  "—Begnlatton  and  CkmtroL 
2,10 

MUNICIPAL  COBPOBATIOKS:    PowenH-^Presomption  as  to  Valid- 

11  ity  of  Acts.  The  reluctance  of  the  courts  to  interfere  with  and 
declare  invalid  duly  enacted  laws  leads  to  the  rule  that,  when 
the  legislature  has  expressly  empowered  municipalities  to  regu- 
late and  license  occupations  which  involve  the  use  of  the  public 
streets,  a  broad  presumption  exists  in  favor  of  the  validity  of  the 
ordinance  enacted  under  the  powers  granted;  and  he  who  attacks 
such  ordinance  must  show  affirmatively  that  it  is  not  expressly 
authorized  by  statute,  or  that  it  is,  as  applied  to  him,  manifestly 
unreasonable  and  oppressive.  So  held  in  passing  on  the  validity 
of  an  ordinance  regulating  jitney  busses. 

MUMiClPAL  CORPORATIONS:  Powers— Ezpiess  Legislatiye  Grant. 

12  If  an  ordinance  be  passed  in  virtue  of  express  legislative  power 
and  substantially  follows  the  powers  granted,  a  court  will  sus- 
tain it,  regardless  of  its  opinion  as  to  the  reasonableness  of  the 
ordinance. 
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Appeal  from  PaUc  District  Court. — Hubert  Utterback^ 

Judge. 

Saturday,  March  11,  1916. 

Rehearing  Denied  Wednesday,  June  28,  1916. 

Action  to  test  the  validity  of  a  statute  and  an  ordinance 
of  the  defendant  city  licensing  and  regulating  what  are  known 
as  '* jitneys."  The  trial  court  sustained  both,  and  plaintiff 
appeals. — Affirmed, 

A.  D,  Pugh,  for  appellant. 

H.  W,  Byers,  EskU  C.  Carlson  and  Earl  M,  Steer,  for 
appellee. 

Wm.  Chamberlain,  Amicus  Curiae, 

Deeker,  J. — The  last  general  assembly  (36th)  passed  an 
act  authorizing  cities  and  towns  to  regulate  ** jitney"  busses. 
This  act  read  as  follows: 

'^  Cities  and  towns  including  cities  acting  under  the  comr 
mission  form  of  government,  and  cities  acting  under  special- 
charter,  shall  have  power  to  regulate  and  license  so-called  *  jit- 
ney'  busses,  and  all  motor  vehicles  operating  upon  the  streets 
and  avenues  of  such  cities  and  towns  and  engaged  in  carrying 
passengers  for  hire,  on  a  plan  similar  to  that  followed  by  street 
railway  companies;  to  fix  and  determine  the  streets  and  ave- 
nues upon  which  they  shall  be  permitted  to  operate ;  to  require 
such  vehicles  to  be  operated  over  reasonable  routes,  and  upon 
reasonable  schedules;  to  require  the  owners  or  operators 
thereof  to  file  with  such  city  or  town,  a  proper  indemnity  bond 
for  the  protection  of  the  city  or  public  against  damages  result- 
ing from  negligence  in  the  operation  of  such  vehicles;  and  to 
impose  penalties  within  the  limits  of  Section  680  of  the  Code 
i.)r  tlie  violation  of  any  ordinance  enacted  hereunder.  Pro- 
\IJe(l  that  'jitney'  busses  shall  not  be  excluded  from  streeta 
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on  which  street  cars  are  allowed  to  operate/*  Sec.  754-a,  Sup- 
plemental Supplement  to  the  Code,  1915. 

Prior  to  the  adoption  of  this  act,  there  seems  to  have  been 
no  limitation  upon  the  business,  and  many  such  busses  were 
in  operation  upon  the  streets  of  various  cities  of  the  state. 
Pursuant  to  the  delegation  of  power  found  in  the  act  of  the 
legislature,  the  city  of  Des  Moines  passed  a  regulatory  and 
license  ordinance  as  follows : 

**The  council  of  the  city  of  Des  Moines  ordains  as 
follows : 

' '  Section  1.  Definitions :  Unless  it  appears  from  the  con- 
text that  a  different  meaning  is  intended,  the  following  words 
shall  have  the  meanings  attached  to  them  by  this  section :  The 
word  'street'  shall  mean  and  include  any  street,  alley,  avenue, 
court,  lane,  or  public  place  in  the  city  of  Des  Moines.  The 
words  'motor  bus'  shall  mean  and  include  any  motor  vehicle 
engaged  in  the  business  of  carrying  passengers  for  hire,  which 
is  held  out  or  announced  by  sign,  voice,  or  other  device,  or 
advertisement,  to  operate  or  run  over  a  particular  route,  or 
to  a  particular  point,  or  between  particular  points.  Automo- 
biles used  exclusively  for  hotel  busses  shall  not  be  considered 
motor  busses  within  the  meaning  hereof.  The  word  'person' 
shall  mean  and  include  any  person,  firm,  association  and 
corporation. 

"Section  2.  No  person  shall  operate  a  motor  bus  in  the 
city  of  Des  Moines  without  a  license  therefor,  and  no  license 
certificate  therefor  shall  be  issued  in  any  other  than  the  fol- 
lowing manner:  The  person  desiring  a  license  to  operate  a 
motor  bus  shall  file  with  the  city  clerk  an  application  therefor 
stating:  (a)  The  type  of  motor  car  to  be  used  as  such  bus; 
(b)  the  horsepower  thereof;  (c)  the  factory  number  thereof; 
(d)  the  state  license  number  thereof;  (e)  the  seating  capacity 
thereof  according  to  its  trade  rating.  If  the  motor  car  has 
been  adapted  for  use  as  a  bus  either  by  converting  a  freight- 
carrying  truck  into  a  passenger  vehicle,  or  by  reconstructing, 
modifying  or  adding  to  the  body  of  seating  arrangements  of 
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a  passenger-carrying  motor  car,  a  statement  of  (1)  its  carry- 
ing capacity  in  pounds  or  tons,  (2)  its  seating  capacity  as 
adapted,  and  (3)  the  method  and  material  used  in  such  adap- 
tation, shall  be  added,  (f )  The  age,  name,  and  residence  of 
the  person  to  be  in  inmiediate  charge  thereof  as  driver  and  a 
statement  showing  that  said  driver  has  attained  the  age  of  18 
full  years,  (g)  The  termini  between  which  such  motor  bus  is 
to  be  operated;  and  (h)  a  schedule  showing  the  times  of 
departure  from  the  termini,  according  to  which  it  is  intended 
to  operate  such  motor  bus. 

''The  city  clerk  shall  promptly  refer  such  application  to 
the  superintendent  of  public  safety,  who,  at  the  next  regular 
meeting  of  the  council  occurring  after  such  filing,  shall  present 
the  same  to  the  council  with  his  recommendation  thereon.  The 
council  may  grant  such  application  as  filed,  or  grant  the  same 
as  it  may  be  modified  by  said  council,  or  if  it  shall  find  that 
the  person  named  in  sub-division  (f)  of  this  section  is  not 
qualified  by  experience  or  otherwise  to  operate  such  motor  bus, 
or  that  the  motor  car  described  in  such  application  is  not  a 
safe  car  for  use  as  a  motor  bus,  or  that  the  territory  between 
the  termini  described  in  such  application  is  supplied  with 
ample  public  motor  bus  transportation  facillaes,  or  that  the 
schedule  described  in  such  application  is  not  satisfactory,  the 
council  may  deny  such  application.  Upon  the  granting  of 
such  application  as  filed  or  modified,  and  the  payment  of  the 
required  license  fee,  the  city  treasurer  shall  issue  a  certificate 
of  license  to  operate  or  cause  to  be  operated  the  motor  bus 
described  between  the  termini  and  according  to  the  schedule 
therein  stated  (or  modified),  and  between  no  other  termini 
and  according  to  no  other  schedule.  The  termini  and  schedule 
stated  in  such  license  certificate  may  be  altered  by  order  of 
the  council  made  upon  motion,  either  upon  application  of  the 
person  holding  such  license,  or  upon  the  initiative  of  the 
council. 

**  Section  3.  The  license  fees  herein  provided  for  are 
fixed  as  follows:    For  each  motor  bus  capable  of  seating  5 
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or  less  persons,  including  the  driver,  $15  per  year.  T?ot  each 
motor  bus  capable  of  seating  more  than  5  and  less  than  8 
persons,  including  the  driver,  $20  per  year.  For  each  motor 
bus  capable  of  seating  more  than  7  and  less  than  16  persons, 
including  the  driver,  $25  per  year.  For  each  motor  bus 
capable  of  seating  more  than  15  and  less  than  30  persons, 
including  the  driver,  $30  per  year.  For  each  motor  bus 
capable  of  seating  30  persons  or  over,  including  the  driver, 
$35  per  year. 

**  Section  4.  Whenever  any  person  operating  any  motor 
bus  under  a  license  issued  according  to  the  terms  of  this 
ordinance  shall  plead  guilty  to  or  be  convicted  of  the  viola- 
tion of  any  of  the  provisions  hereof,  or  any  of  the  provisions 
of  any  ordinance  of  the  city  of  Des  Moines,  or  law  of  the  state 
of  Iowa,  relating  to  traffic  and  the  use  of  streets,  it  shall  be 
the  duty  of  the  judge  of  the  court  wherein  such  plea  of  guilty 
is  entered  or  conviction  had,  to  determine  whether  or  not  the 
offense  involved  is  of  such  gravity  that  the  license  under  which 
such  person  is  operating  should,  in  the  interest  of  public  safety, 
be  revoked.  In  case  such  judge  shall  determine  that  such 
license  should  be  revoked,  he  shall  make  his  recommendation 
to  the  council  of  the  city  of  Des  Moines  to  that  effect.  The 
council  shall  consider  and  act  upon  such  recommendation  and 
may  revoke,  suspend,  or  continue  in  force  such  license,  as  it 
may  deem  proper. 

''Section  5.  Any  person  holding  a  license  to  operate  a 
public  automobile  in  the  city  of  Des  Moines  at  the  time  this 
ordinance  takes  effect  may  surrender  the  same  and  shall  there- 
upon be  entitled  to  credit  for  the  value  of  the  unexpired 
portion  thereof,  prorated  according  to  time,  in  payment  of  a 
license  fee  hereunder.  Any  person  operating  a  motor  bus, 
as  defined  herein,  prior  to  the  introduction  of  this  ordinance, 
under  a  public  automobile  license,  who  shall  file  an  affidavit 
stating  that  he  has  elected  to  retire  from  business  because 
of  the  adoption  of  this  ordinance,  shall  be  entitled  to  a  refund 
of  the  value  of  his  unexpired  license  prorated  according  to 
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time ;  provided  that  said  affidavit  shall  be  made  within  fifteen 
days  after  this  ordinance  goes  into  effect,  but  after  the  expi- 
ration of  the  said  fifteen  days  no  person  holding  a  license  to 
operate  a  motor  bns  under  the  provisions  of  this  ordinance 
shall  be  entitled  to  a  refund  or  rebate  thereon  under  any 
condition. 

**  Section  6.  It  shall  be  unlawful :  (a)  To  drive  or  oper- 
ate any  motor  bus  upon  or  along  any  street  unless  there  is 
outstanding  a  valid  license  for  such  bus ;  or  (b)  to  fail,  refuse, 
or  neglect  to  operate  a  motor  bus  between  the  termini  and 
according  to  the  schedule  stated  in  the  application  upon  which 
the  license  for  such  motor  bus  was  granted,  except  upon  the 
surrender  of  such  license;  or  (c)  to  drive  or  operate  a  motor 
bus  without  the  city  license  number  thereof  displayed  in  a 
prominent  place  and  in  figures  not  less  than  two  inches  in 
height  upon  the  right  hand  side  of  the  body  thereof;  or  (d) 
to  drive  or  operate  any  motor  bus  while  there  is  attached 
thereto  any  trailer  or  any  other  passenger-carrying  vehicle ;  or 
(e)  to  drive  or  operate  a  motor  bus  under  the  provisions  of 
this  ordinance  while  any  person  is  standing  or  sitting  upon 
any  running  board,  step,  fender,  or  door  thereof,  or  while  any 
person  riding  on  such  motor  is  outside  of  the  body  thereof. 
It  shall  be  unlawful  for  said  motor  to  carry  more  than  one 
passenger  in  the  front  seat  next  to  the  driver  or  operator 
thereof;  or  (f)  to  drive  or  operate  any  motor  bus  upon  any 
street  unless  he  shall  have  given  and  there  is  in  full  force  and 
effect  at  all  times,  while  such  person  is  driving  and  operating 
such  motor  bus  under  a  license  of  the  city  clerk,  an  indemnity 
bond  as  surety  in  the  sum  of  $2,000,  which  bond  shall  inure 
to  the  benefit  of  any  person  or  persons  who  may  receive  bodily 
injuries  or  suffer  death  by  reason  of  the  negligence  or  mis- 
conduct on  the  part  of  the  driver  or  operator  of  such  motor 
bus;  or  (g)  to  reconstruct,  materially  alter,  modify,  or  add  to 
the  body  or  seating  arrangements  of  any  motor  bus,  after  the 
license  therefor  is  issued,  without  first  applying  for  and 
receiving  the  consent  of  the  council;  or  (h)  to  drive  or  oper- 
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ate  any  motor  bus  during  the  period  from  a  half  hour  after 
sunaet  to  a  half  hour  before  sunrise  unless  the  inside  of  the 
body  thereof  shall  be  effectually  illuminated;  or  (i)  to  drive 
or  operate  a  motor  bus  under  the  provisions  of  this  ordinance 
without  bringing  said  motor  bus  to  a  full  stop  before  crossing 
the  line  of  any  street  railway,  interurban  or  steam  railway 
within  the  city  of  Des  Moines,  Iowa. 

'*  Section  7.  Any  person  who  shall  violate  any  provision 
of  this  ordinance  shall  be  guilty  of  a  misdemeanor,  and  upon 
conviction  thereof  shall  be  punished  by  a  fine  not  exceeding 
$100  or  by  imprisonment  in  the  city  jail  not  exceeding  30 
days." 

At  the  time  of  the  passage  of  the  law  and  ordinance  before 
quoted,  plaintiff  was  engaged  in  the  business  of  carrying  pas- 
sengers for  hire  in  defendant  city,  and  had  paid  all  state  and 
«ity  license  fees  and  taxes,  and  he  alleged,  in  his  petition,  that 
neither  he  nor  other  persons  engaged  in  the  business,  could 
comply  with  the  terms  of  the  ordinance;  and  that  the  effect 
thereof,  if  enforced,  would  destroy  their  business,  and  also 
deprive  them  of  the  means  of  making  a  livelihood ;  that  the 
license  fee  and  the  regulatory  provisions  of  the  ordinance,  if 
enforced,  would  make  the  business  so  burdensome  as  to  be 
unprofitable,  and  have  the  effect  of  driving  motor  busses  from 
the  streets  of  the  defendant  city;  that  the  statute  before 
quoted,  and  the  ordinance,  are  unconstitutional,  arbitrary  and 
unreasonable,  be^'ond  the  power  of  either  the  legislature  or 
the  city  council,  and  therefore  void ;  and  that  plaintiff  has  no 
plain,  speedy,  or  adequate  remedy  at  law.  He  asked  that  the 
city  and  its  officers  be  enjoined  from  enforcing  the  same ;  that 
the  statute  and  ordinance  be  declared  unconstitutional  and 
void,  and  for  other  equitable  relief. 

Defendants  appeared  and  filed  a  demurrer  to  the  peti- 
tion, and  this  demurrer  was  sustained.  No  temporary  writ  of 
Injunction  was  ever  issued ;  but,  upon  appeal  to  this  court,  a 
restraining  order  was  issued,  in  aid  of  our  appellate  jurisdic- 
tion, and  this  restraining  order  is  now  in  force.     The  demurrer 
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was  the  general  one,  authorized  by  statute  where  the  action 
is  in  equity,  bottomed  upon  the  thought  that  plaintiff  was  not 
entitled  to  the  relief  demanded,  or  to  any  equitable  relief 
whatever. 

I.  The  appeal  brings  many  questions  before  us.  At  the 
threshold,  plaintiff's  right  to  maintain  such  an  action  is  ques- 
tioned.   It  is  said  that  this  is  nothing  more  than  an  action  in 

equity,  to  restrain  the  enforcement  of  a  crimi- 

1,  Injunction:  i     ^   .    .  ••• 

when  writ  Ilea:    ual  Statute,  or  an  ordinance  imposing  a  pen- 
restraint  on  _  _     _  -  ..«•!.▼. 

criminal  prose-    alty,  and  that  such  an  action  will  not  be.    It 

cutlons. 

is  true  that,  as  a  general  rule,  a  suit  in  equity 
will  not  lie,  to  enjoin  or  restrain  the  enforcement  of  a  statute 
imposing  a  penalty,  or  an  ordinance  to  which  a  penalty  for  its 
violation  is  attached,  as  is  pointed  out  in  Ewing  v.  City  of 
Webster  City,  103  Iowa  226 ;  Majestic  Theatre  Co.  v.  Ciiy  of 
Cedar  Rapids,  153  Iowa  219,  and  other  like  cases.  But  there 
are  several  well-recognized  exceptions  to  this  general  rule, 
some  of  which  we  have  heretofore  recognized.  See  Bear  v. 
City  of  Cedar  Rapids,  147  Iowa  341,  and  the  Majestic  Theatre 
case,  supra.  In  Swing's  case,  we  approved  of  the  doctrine 
stated  in  City  of  Austin  v,  Austin  City  Cemetery  AssociaHon 
(Tex.),  28  S.  W.  528  (47  Am.  St.  114),  wherein  it  was  said 
that,  if  plaintiffs  would  suffer  an  irreparable  injury,  and  there 
is  no  other  plain,  speedy,  and  adequate  remedy,  an  injunction 
will  lie.  Indeed,  the  general  'doctrine  now  is  that,  if  the 
enforcement  of  a  statute  or  ordinance  which  it  is  claimed  is 
invalid  and  void,  amounts  to  an  invasion  of  property  rights 
or  an  irreparable  injury,  an  injunction  will  lie.  The  cases  are 
80  numerous  on  this  subject  that  no  attempt  will  be  made  to 
cite  them  all.  Among  others,  we  find  the  following :  City  of 
RtishviUe  V.  RushviUe  Nat,  Gas  Co,  (Ind.),  28  N.  E.  853; 
Deems  v.  Mayor,  etc,  of  Baltimore  (Md.),  30  Atl.  648  (26 
L.  R.  A.  541) ;  Appeal  of  Harper  (Pa.),  1  Atl.  791;  Morris 
Canal  Co,  v.  Mayor,  etc,  of  Jersey  Ciiy,  12  N.  J.  Eq.  252; 
Southern  Express  Co,  v.  Mayor,  etc,  of  Ensley,  116  Fed.  757; 
City  of  Chicago  v.  CoUins  (111.),  51  N.  E.  907;  Ciiy  of  Hut- 
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chinson  v.  Beckham,  118  Fed.  399 ;  Port  of  Mobile  v.  Louis- 
ville dt  N.  R.  Co.  (Ala.),  4  So.  106;  Cicero  Lbr.  Co.  v.  Tomn 
of  Cicero  (lU.),  51  N.  E.  758  (68  Ahl  St.  155) ;  New  Orleans 
B.  &  A.  Co.  V.  CUy  of  New  Orleans  (Ea.),  42  So.  784  (7  L. 
B.  A.  [N.  S.]  1014) ;  Dobbins  v.  Los  Angeles,  195  U.  S.  223 
(49  L.  Ed.  169) ;  SchUiz  Brewing  Co.  v.  City  of  Superior 
(Wis.),  93  N.  W.  1120;  Philadelphia  Co.  v.  Stimson,  223  U.  S. 
605  (32  Sup.  Ct.  Rep.  340) ;  Sauih  Covington  &  C.  St.  R. 
Co.  V.  Berry  (Ky.),  18  S.  W.  1026;  Fellows  v.  City  of  Charles- 
ton (W.  Va.),  59  S.  E.  623  (13  L.  R.  A.  [N.  S.]  737) ;  Geneva 
F.  M.  Co.  V.  Karpen,  238  U.  S.  254  (35  Sup.  Ct.  Rep.  788) ; 
Ex  parte  Young,  13  L.  R.  A.  (N.  S.)  932  and  cases  cited  in 
note ;  Smyth  v.  Ames,  169  U.  S.  466 ;  Hunter  v.  Wood,  209 
U.  S.  205  (28  Sup.  Ct.  Rep.  472). 

In  the  Dobbins  case,  supra,  the  following  principles  were 
announced : 

'^1.  Municipal  ordinances,  and  even  legislative  enact- 
ments, .  .  .  are  subject  to  investigation  in  the  courts,  with 
a  view  to  determining  whether  the  law  or  ordinance  is  a  law- 
ful exercise  of  the  police  power,  or  whether,  under  th^^  guise 
of  enforcing  police  regulations,  there  has  been  an  unwar- 
ranted and  arbitrary  interference  with  the  constitutional 
rights  to  carry  on  a  lawful  business,  to  make  contracts,  or 
to  use  and  enjoy  property.  2.  While  the  right  to  exercise  the 
police  power  is  a  continuing  one,  and  a  business  lawful  today 
may  in  the  future  .  .  .  become  a  menace  to  the  public  .  .  . 
welfare  and  be  required  to  yield  to  the  public  good,  the  exer- 
cise of  the  police  power  is  subject  to  judicial  review,  and 
property  rights  cannot  be  wrongfully  destroyed  by  arbitrary 
enactment.  3.  Although  an  ordinance  may  be  lawful  on  its 
face  and  apparently  fair  in  its  terms,  yet,  if  it  is  enforced  in 
such  a  manner  as  to  work  a  discrimination  against  a  part  of 
the  community  for  no  lawful  reason,  such  exercise  of  power 
will  be  invalidated  by  the  courts.  4.  Where  property  rights 
will  be  destroyed,  unlawful  interference  by  criminal  pro- 
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ceedings  under  a  void  law  or  ordinance  may  be  reached  and 
controlled  by  a  court  of  equity. ' ' 

As  plaintiff  claims  the  protection  of  the  14th  Amendment 
to  the  Constitution  of  the  United  States,  the  doctrine  of  the 
Dobbins  case  must  be  regarded  as  controlling.  Other  cases 
might  be  cited;  but  enough  have  been  referred  to,  to  justify 
the  holding  that,  under  the  allegations  of  the  petition,  such 
interference  with  plaintiff's  property  and  property  rights  is 
threatened  by  the  ordinance  that  he  has  the  right  to  main- 
tain his  action  in  equity,  not  to  stay  criminal  prosecutions 
under  the  ordinance,  but  to  determine  whether  or  not  plain- 
tiff must  comply  with  all  its  terms,  or  else  go  out  of  the 
"jitney"  bus  business,  a  business  in  which  he  was  lawfully 
engaged,  before  the  ordinance  was  passed.  His  action  is  not 
bottomed  on  the  thought  that  he  wishes  to  escape  criminal 
prosecution,  but  upon  the  right  to  use  his  property  and  con- 
tinue his  business,  without  complying  with  what  he  alleges  to 
be  an  unconstitutional  law,  and  an  invalid  ordinance.  This 
is  no  new  exercise  of  the  powers  of  a  court  of  chancery,  as  an 
examination  of  the  authorities  cited  will  show.  There  is  no 
difficulty  here,  as  in  many  of  the  cases  relied  upon  by  appellee, 
about  suing  the  state.  The  action  is  against  a  municipal  cor- 
poration, which  may  always  be  sued,  and  the  officers  of  that 
corporation,  who  may  be  joined  with  it ;  and,  under  all  prece- 
dents, such  an  action  will  lie. 

II.  We  now  come  to  the  main  points  made  against  the 
act  of  the  legislature.  Some  of  them  are  common  to  both  the 
statute  and  the  ordinance,  but  not  all ;  and,  so  far  as  they  are 

in  common,  we  shall  treat  them  together,  in 

^'  ne^'™giifai."    *^^®  division  of  the  opinion.    Although  *'jit- 

troL  *"^  ^^'^^      ney"  busses  are  new,  the  principles  whereby 

they  may  be  governed,  are  old. 

In  the  first  place,  "jitney '^  busses,  as  defined  both  in  the 
statute  and  the  ordinance,  are  common  carriers,  doing  an 
intrastate  business  upon  the  streets  of  defendant  city,  and. 
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as  such,  are  subject  to  such  reasonable  regulation  and  control 
as  the  proper  governing  bodies  may  determine ;  and  this  con- 
trol involves  the  right  to  license  or  tax  the  same.  City  of 
Memphis  v.  State  (Tenn.),  179  S.  W.  631;  Van  Eoefm  v. 
Columbia  Taxicdb-  Co.  (Mo.),  162  S.  W.  694;  State  v.  HoweiU 
(Wash.),  147  Pac.  1159;  Hendrick  v.  State  of  Maryland,  235 
U.  S.  610  (35  Sup.  Ct.  Rep.  140) ;  State  v.  Barbelais  (Me.), 
64  Atl.  881 ;  Fifth  Avenue  Coach  Co.  v.  City  of  New  York 
(N.  Y.),  86  N.  E.  824  (16  A.  &  E.  Ann.  Cas.  695) ;  Hoefling 
V.  City  of  San  Antonio  (Tex.),  20  S.  W.  85  (16  L.  R.  A.  608) ; 
Stanley  v.  City  of  Davenport,  54  Iowa  463;  State  v.  Des 
Moines  City  B.  Co.,  159  Iowa  259 ;  Commonwealth  v.  Kings- 
hvry  (Mass.),  85  N.  E.  848;  City  of  Des  Moines  v.  Keller, 
116  Iowa  648;  Munn  v.  lUimris,  94  U.  S.  118  (24  L.  Ed.  77). 
What  the  legislature  may  do  itself,  in  the  matter  of  regu- 
lation and  control  of  streets  in  a  municipality,  it  may  delegate 
to  a  municipality  to  do,  itself.    Des  Moines  v,  Keller,  supra ; 

Stanley  v.  Davenport,  supra;  OundUng  v. 
3.  C0N8TITU-  Chicago,  111  U.  S.  183   (20  Sup.  Ct.  Rep. 

TIONALLAW:  "^    '  \  r  r 

detonation  Of      633).    But   the    city   must   act   within   the 
highwlyaf         powcr  givcu,  or  necessarily  implied. 
SJSti!)^*^''"  The  statute  itself  is  a  broad  grant  of 

power  to  all  municipalities  within  the  state 
to  regulate  and  license  '* jitney''  busses  and  motor  vehicles 
carrying  passengers  on  a  plan  similar  to  that  followed  by 

street  railway  companies.    And  it  authorizes 
'  TIONALLAW:       thcm  to  fix  thc  streets  upon  which  they  may 

Utlo  of  &ct  * 

sufficiency:'        operate ;  to  regulate  the  routes  and  schedules ; 

""  ^       .  to  require  owners  and  operators  to  give  a  bond 

for  the  protection  of  the  city  and  the  public,  against  damages 
resulting  from  negligence  in  the  operation  thereof;  and  to 
impose  penalties  for  the  violation  of  the  ordinance.  The  title 
to  the  act  was  as  follows : 

''An  act  granting  to  cities  of  all  classes,  and  towns, 
power  to  license  and  regulate  so-called  *  jitney'  busses,  and 
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all  motor  vehicles,  operated  upon  the  streets  and  avenues  of 
such  cities  and  towns,  doing  a  business  similar  to  that  trans- 
acted by  street  railway  companies." 

The  act  is  challenged,  because  the  title  is  not  compre- 
hensive enough  to  cover  the  giving  of  an  indemnity  bond. 
This  was  a  mere  detail  of  regulation,  and  the  title  was  suffi- 
cient, under  our  previous  decisions.  Beaner  v.  Lucas,  138 
Iowa  215;  Siaie  v.  6?re/a,  139  Iowa  18;  State  v,  Fairmont 
Creamery  Co.,  153  Iowa  702 ;  Schtdtz  v.  Parker,  158  Iowa  42 ; 
City  of  Newton  v.  Board  of  Supervisors,  135  Iowa  27. 

The  chief  complaint  made  of  the  statute  is  that  it  is  dis- 
criminatory in  character;  class  legislation;  grants  a  monopoly 
to  street  railway  companies,  and  destroys  plaintifF's  property. 

Again,  it  is  said  that  the  provision  as  to  an 

6.  ooNSTiTu-  indemnity  bond  is  illegal  and  invalid,  because 

S*^ffaw?"      ^*  deprives  plaintiff  of  his  property  without 

occupeSions'       ^^^  proccss  of  law,  is  arbitrary,  unreasonable, 

jiSeybuilSsf  *    discriminatory  and  unjust.    That  the  act  does 

single  out  "jitney"  busses  and  motor  vehicles 
operating  upon  city  streets,  upon  a  plan  similar  to  that  fol- 
lowed by  street  railways,  is  clear ;  and  it  is  also  patent  that 
neither  street  railways  nor  taxicabs  are  included  But  it  does 
cover  all  ''jitney"  busses,  and  all  motor  vehicles  operating 
under  the  plan  mentioned;  and,  if  the  classification  is  not 
arbitrary  and  unjust,  it  is  not  vulnerable  to  any  constitutional 
objection.  State  v.  Fairmont  Creamery  Co.,  153  lowA  702; 
Hubbell  v.  Higgins,  148  Iowa  36 ;  State  v.  Grefe,  139  Iowa  18 ; 
City  V,  Bolton,  128  Iowa  108 ;  Des  Moims  Street  R.  Co.  v.  Des 
Moines  Broad  Oatige  Street  R.  Co,,  73  Iowa  513 ;  McOvire  v. 
Chicago,  B.  &  Q.  R.  Co.,  131  Iowa  340 ;  Cargia  v.  State,  21 
Sup.  Ct.  Rep.  423 ;  Barbier  v.  Connolly,  5  Sup.  Ct.  Rep.  357 
(113  U.  S.  27) ;  Niika  v.  Western  Vnion  Tel.  Co.  (Wis.),  135 
N.  W.  492.    In  HvhbeWs  case,  supra,  we  said : 

''Legislation  in  favor  of  different  classes  of  individuals, 
in  order  to  be  valid,  must  extend  to  and  embrace  equally  all 
persons  who  are  or  may  be  in  like  circumstances,  and  the 
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classification  must  be  natural  and  reasonable,  not  arbitrary 
or  capricious.  .  .  .  Classification,  to  be  constitutional,  must 
be  based  upon  substantial  distinction  which  makes  one  class 
so  different  from  another  as  to  suggest  the  necessity  of  dif- 
ferent legislation  with  respect  to  it.  Laws  public  in  their 
objects  may  be  confined  to  a  particular  class  of  persons  if 
they  are  general  in  their  application  to  the  cases  to  which 
they  apply,  provided  the  distinction  is  not  arbitrary  but  rests 
upon  some  reason  of  public  policy.  Classification  must  be  rea- 
sonable and  based  upon  real  differences  in  the  situation,  con- 
ditions and  tendencies  of  things.  If  there  is  no  real  difference 
between  persons,  occupations,  or  property,  the  state  cannot 
make  one  in  favor  of  some  persons  over  others.  The  true 
practical  limitation  of  the  legislative  power  to  classify  is  that 
the  classification  shall  be  upon  some  apparent  natural  reason, 
some  reason  suggested  by  necessity,  by  such  a  difference  in 
the  situation  and  circumstances  of  the  subjects  placed  in  dif- 
ferent classes,  as  suggest  the  necessity  or  propriety  of  different 
legislation  with  respect  to  them.  State  v.  Oarbraski,  111  Iowa 
496;  BaOey  v.  Peof^,  190  111.  28  (60  N.  E.  98;  54  L.  E.  A. 
838;  83  Am.  St.  116) ;  State  v.  Cooley,  56  Minn.  540  (58  N. 
W.  150) ;  State  v.  Mitchell,  97  Me.  66  (53  Atl.  887 ;  94  Am.  St. 
481) ;  NichoU  v.  Walter,  37  Minn.  264  (33  N.  W.  800).  Legis- 
lation which  affects  alike  all  persons  similarly  situated  is  not 
class  legislation.  Sisson  v.  Board  of  Supervisors,  128  Iowa 
462;  Barbier  v.  CarmoUy,  113  U.  S.  27  (5  Sup.  Ct.  Rep.  357; 
28  L.  Ed.  923) ;  Hayes  v.  Missouri,  120  U.  S.  68  (7  Sup.  Ct. 
R.  350;  30  L.Ed.  578).'' 

And  in  State  v.  Creamery  Co.,  supra,  we  stated  the  rule 
as  follows : 

''Does  the  act  in  question  offend  against  the  Constitution 
in  that  its  operation  is  not  uniform,  or  in  that  it  grants  immu- 
nities to  some  classes  of  citizens  which  are  withheld  from 
others  f  That  the  act  constitutes  special  legislation,  and  that 
its  practical  application  will  be  limited  to  comparatively  few 
persons,  must  be  conceded.    But  this  is  not  sufficient  to  con- 
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demn.    A  very  large  part  of  all  legislation  is  subject  to  this 
charaeterization.    McAunick  v.  R.  Co.  20  Iowa  338 ;  MisMOuri 
Pac.  B.  Co.  V.  Mackey,  127  U.  S.  205  (8  Sup.  Ct.  Rep.  1161 ; 
32  L.  Ed.  107).    It  is  urged  by  appellee  that  the  classification 
adopted  in  the  act  is  purely  arbitrary  and  unreasonable,  and 
that  it  rests  ui)on  no  natural  basis.    No  very  definite  rule  has 
ever  been  laid  down  whereby  th^  reasonableness  of  a  statutory 
classification  may  be  determined.    In  the  very  nature  of  the 
case  no  definite  rule  is  possible  for  such  purpose.    GeneraUy 
speaking,  classification  must  be  based  upon  substantial  dis- 
tinction which  makes  one  class  so  different  from  another  as 
to  suggest  the  necessity  of  different  legislation  with  resi>ect 
to  it.    It  must  be  natural  and  reasonable  and  not  arbitrary  or 
capricious.    The  legislation  must  extend  to  and  embrace  accu- 
rately all  persons  who  are  or  may  be  in  like  circumstances. 
.     .    For  the  purpose  of  the  consideration  of  the  reason- 
ableness of  the  classification  in  question,  we  must  take  note 
of  matters  of  common  knowledge  and  of  common  report. 
McGuire  v.  C.  B.  &  Q.  supra;  Chicago,  B.  &  Q.  B.  Co.  v. 
JUcGuire,  219  U.  S.  549  (31  Sup.  Ct.  Rep.  259 ;  55  L.  Ed.  328). 
.     .     .    The  Constitution  was  intei!ided  to  announce  certain 
basic  principles  to  serve  as  the  perpetual  foundation  of  the 
state.    It  was  not  intended  to  be  a  limitation  upon  its  health- 
ful development,  nor  to  be  an  obstruction  to  its  progress. 
New  days  bring  new  problems.    Legislation  must  meet  these 
problems  as  they  come ;  otherwise  our  plan  of  government  must 
prove  inadequate.    Manifestly,  we  ought  not  to  be  swift  to 
adopt  such  a  technical  or  strained  construction  of  the  Con- 
stitution as  would  unduly  impair  the  efficiency  of  the  legis- 
lature to  meet  its  unavoidable  responsibilities.     Turning  to 
our  own   previous  cases,   great  liberality  has  always  been 
indulged  in  the  matter  of  classification.     In  McAunich  v.  B. 
Co,,  20  Iowa  338,  the  rule  is  stated  as  follows:    'These  laws 
are  general  and  uniform,  not  because  they  operate  upon  every 
person  in  the  state,    .    .    .    but  because  every  person  who  is 
brought  within  the  relations  and  circumstances  provided  for 
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is  affected  by  the  law.  They  are  general  and  uniform  in  their 
operation  upon  all  persons  in  the  like  situation,  and  the  fact 
of  their  being  general  and  uniform  is  not  affected  by  the 
number  of  persons  within  the  scope  of  their  operation.'  " 

It  is  manifest  that  there  is  a  great  difference  between 
''jitney'*  and  motor  busses,  and  street  railways.  The  latter 
operate  on  fixed  tracks;  have  regular  routes  and  schedules; 
are  operated  under  franchises  which  usually  safeguard  the 
right  of  the  city  and  the  public;  they  are  compelled  to  pay 
taxes  and  for  paving ;  have  large  investments,  and  their  prop- 
erty is  liable  for  judgments  for  personal  injuries,  which  judg- 
ments are  prior  liens  even  to  mortgages.  See  Code  Sec.  2075. 
Not  so  with  "jitney"  busses.  Taxicabs  do  not  operate  over 
fixed  routes,  or  upon  any  schedules.  They  are  more  like  the 
ordinary  busses  or  carriages,  which  make  short  occasional  runs 
upon  special  orders ;  charge  large  f  e^ ;  do  not  ordinarily  com- 
pete  with  street  cars ;  are  not  numerous,  in  that  they  are  not 
confined  to  any  special  routes ;  are  not  required  to  make  any 
particular  routes;  and  are  generally  owned  and  operated  by 
responsible  companies.  They  differ  essentially  from  street 
cars,  and  do  not  serve  the  general  public,  as  do  *  *  jitnejns. ' '  On 
account  of  larger  fees,  their  runs  are  less  frequent,  are  not 
confined  to  fixed  routes,  and  do  not  congest  the  trafiSc,  as  do 
"jitneys,"  which  are  especially  authorized  to  operate  on 
streets  which  are  occupied  by  street  cars.  The  taxi  driver, 
whenever  possible,  avoids  these  streets,  and  gets  out  of  the 
congested  district  as  soon  as  practicable.  Such  differences  are 
sufScient  to  justify  the  classification  found  in  the  act  in  ques- 
tion. Jeffrey  Mfg.  Co.  v.  Blagg,  235  U.  S.  571  (35  Sup.  Ct. 
Eep.  167) ;  Ex  parte  8uUiv<m  (Tex.),  178  S.  W.  537;  Greene 
V.  City  of  8<m  Anftondo  (Tex.),  178  S.  W.  6;  Noi»n  v.  Biech- 
num,  225  Fed.  812 ;  Virginia  R.  d;  Power  Co.  v.  Jitney  Asso- 
ciation, 1  Virg.  Law.  Keg.  [N.  S.]  102;  Ex  parte  Cardinal 
(Cal.),150Pac.  348. 

The  statute  itself  does  not  fix  the  fees  for  the  license,  and 
that  branch  of  the  case  will  be  treated  in  a  subsequent  division 
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of  this  opinion.    It  does  authorize  and  require  an  indemnity 

bond,  to  protect  any  person  or  persons  who 
*'  TioNiS  LAW :       may  receive  bodily  injuries  or  suflPer  death,  by 

due  process:  •  i.  •  -i      ^  ^i 

police  power:      reason  of  negligence  or  misconduct  on  the 

occupation 

bonds:  "Jit-       part  of  the  driver  or  operator  of  the  machine, 

neys."  *^  "^ 

the  amount  of  the  bond  being  fixed  at  $2,000. 
The  act  is  challenged  because  the  bond  is  prohibitive ;  deprives 
plaintiff  of  his  property  without  due  process  of  law ;  is  unjustly 
discriminatory,  and  in  restraint  of  trade.    We  have  already 
observed  that  the  requirement  of  the  bond  from  "jitney"  bus 
owners  and  operators  is  not  invalid  because  of  its  being  class 
legislation,  and  need  only  observe  that  the  requirement  of 
such  bonds  is  in  aid  of  injured  parties,  and  is  not  a  new  species 
of  legislation.    Of  the  many  cases  upholding  su<ih  a  right,  see 
Taylor  v.  Dunn  (Tex.),  16  S.  W.  732;  Nelson  Co.  v.  Stephen^ 
son  (Tex.),  168  S.  W.  61 ;  Ex  parte  Dickey  (W.  Va.),  85  S.  E. 
781 ;  Oreene  v.  Cityy  supra.    Bonds  have  been  required  from 
persons  authorized  to  sell  liquors,  which  were  made  to  inure 
to  the  benefit  of  anyone  injured,  and  such  requirements  have 
been  upheld.    Peavy  v.  Goss  (Tex.),  37  S.  W.  317;  Black  on 
Intoxicating  Liquors,  Sec.  197 ;  Freund  on  Police  Power,  Sec. 
40 ;  Wiggins  v.  City,  68  111.  372 ;  Marshall  County  v.  KnoU, 
102  Iowa  573.    Bonds  have  also  been  required  from  persons 
using  public  streets  for  private  purposes,  auctioneers,  mer- 
chants selling  certain  kinds  of  products,  etc.    See  Hawthorne 
V.  People,  109  111.  302  (50  Am.  Rep.  610) ;  City  v.  Western 
Union  Tel.  Co.  (Ore.),  146  Pac.  148;  Springfield  Water  Co.  v. 
Burgess,  etc.,  of  Darby  (Pa.),  49  Atl.  275.    Several  cases  have 
been  before  the  courts  in  which  the  validity  of  a  bond  pro- 
vision in  statutes  and  ordinances  authorizing  "jitney"  busses 
has  been  attacked,  but  in  none  save  one  from  a  Federal  district 
judge  has  the  attack  been  succe^ful.    On  the  contrary,  with 
great  unanimity,  these  bond  provisions  have  been  upheld. 
See  Noien  v.  Riechman,  supra;  Ex  parte  Sullivan  and  Haw- 
thorne V.  People,  supra;  City  of  Memphis  v.  State  (Tenn.), 
179  S.  W.  631;  Le  Blanc  v.  City  of  New  Orleans  (La.),  70 
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So.  212;  State  v.  Mayo  (Me.),  TSAtl  295.  These  are  all  the 
points  of  attack  made  upon  the  statute,  and  we  find  that 
none  of  them  are  based  upon  substantial  grounds. 

III.  Coming  now  to  the  ordinance  passed  by  the  city 
council  in  virtue  of  the  statute,  it  is  claimed  that  the  bond, 
as  fixed,  is  prohibitive.    If  a  bond  may  be  required  at  all  for 

the  purpose  of  indemnifying  the  public, — 
7.  Municipal         which,  of  course,  means  the  individuals  going 

COBPOHATION8 :  '  '  do 

fee!  dtecreuSf  *^  ™*^^  ^P  **^**  public,  else  it  means  noth- 
ing,— it  is  perfectly  apparent  that  the  bond, 
rather  than  being  excessive,  is,  to  say  the  least,  inadequate 
in  amount,  as  compared  with  the  damage  which  may  be  done 
any  day,  through  the  carelessness  of  an  operator.  If  it  results 
in  keeping  irresponsible  people  off  the  street,  it  is  not  an 
unmixed  evil.  That  it  will  have  a  tendency  to  make  drivers 
more  careful  in  the  operation  of  their  machines,  needs  no  argu- 
ment, and  that  it  may  be  beneficial  to  the  owner  or  operator 
himself,  is  not  beyond  the  pale  of  reason.  Many  private  indi- 
viduals carry  automobile  insurance,  believing  it  to  be  a  good 
business  investment,  and  this  has  not  been  productive  of  acci- 
dents. But  aside  from  all  speculation  upon  the  point,  it  is 
clear  that,  if  any  bond  may  be  required  for  the  purposes  indi- 
cated, the  one  fixed  by  the  council  is  not  unreasonable.  The 
power  given  by  the  statute  is  to  license,  and  not  to  tax ;  and 
plaintiff  claims  that  the  fees  fixed  by  the  ordinance  are  so 
large  as  to  indicate  that  they  are,  in  truth,  intended  as  a 
revenue  measure,  and  should  be  treated  as  an  occupation  or 
other  tax,  and  the  ordinance  set  aside  for  this  reason.  The 
fees  are  graduated  ones,  as  follows:  For  each  motor  bus 
seating  5  or  less,  including  driver,  $15  per  year,  or  $1.25  per 
month ;  for  those  seating  more  than  5,  and  less  than  8,  $20  per 
year,  or  $1.60  per  month ;  for  those  seating  more  than  7,  and 
less  than  16,  $25  per  year ;  for  those  seating  15,  and  less  than 
30,  $30  per  year;  and  for  those  seating  30  or  over,  $35  per 
year.  It  is  true,  of  course,  that,  under  power  to  license,  the 
city  has  no  authority  to  tax;  but  the  mere  fact  that  license 
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fees  may  result  in  producing  a  revenue  which  may  be  paid 
into  the  city  treasury  for  the  use  of  a  special  or  the  general 
fund,  does  not  of  itself  deprive  the  assessment  of  the  character 
of  a  police  regulation.  In  Ex  parte  Gregory ^  20  Texas  Gt. 
App.  210  (54  Am.  Bep.  516),  the  supreme  court  of  Texas, 
quoting  from  other  decisions,  announced  the  rule  as  follows: 

''It  is  not  to  be  confined  to  the  expense  of  issuing  it,  but 
that  a  reasonable  compensation  may  be  charged  for  the  addi- 
tional expense  of  municipal  supervision  over  the  particular 
business.  ...  In  fixing  upon  the  fee  it  is  proper  and  rea- 
sonable to  take  into  account,  not  the  expense  merely  of  direct 
regulation,  but  all  the  incidental  consequences  that  may  be 
likely  to  subject  the  public  to  cost  in  consequence  of  the  busi- 
ness licensed.  In  some  cases  the  incidental  consequences  are 
much  the  most  important,  and  indeed  are  what  are  principally 
had  in  view  when  the  fee  is  decided  upon.  .  .  .  And  all 
reasonable  intendments  must  favor  the  fairness  and  justice  of 
the  fee  thus  fixed;  it  will  not  be  held  excessive  unless  it  is 
manifestly  something  more  than  a  fee  for  regulation." 

See  also  Ex  parte  Cramer^  Am.  &  Eng.  Ann.  Cas.  1913  C. 
p.  588  and  note;  "FeriMW  v.  Secretary  of  State  (Mich.),  146 
N.  W.  338.  Our  own  cases  support  this  proposition.  City  v. 
Putnam  Ins,  Co,,  31  Iowa  102;  Iowa  City  v,  Newell,  115  Iowa 
55;  City  of  Ottumwa  v.  Zekind,  95  Iowa  622;  State  v. 
Wheelock,  95  Iowa  577 ;  City  of  Bvrlington  v,  Bumgardner, 
42  Iowa  673 ;  Town  of  Decorah  v.  Dunstan,  38  Iowa  96.  It 
does  not  appear  to  which  class  of  machines  plaintiff 's  ''jitney*' 
belongs.  If  to  the  five  or  seven  passenger  class,  it  would  seem 
that  the  fees  are  not  exorbitant,  in  view  of  the  necessity  of 
police  control  and  inspection ;  and,  in  order  to  have  the  ordi- 
nance rejected  on  the  ground  that  it  imposes  a  tax,  plaintiff 
must  show  that  such  a  tax  is  imposed  upon  him,  and  that 
the  amount  he  is  required  to  pay,  cannot  be  justified  as  a 
police  or  regulatory  measure.  This  is  fundamental  law,  not 
requiring  the  citation  of  authorities  in  its  support.  In  some 
of  the  cases  already  cited,  the  license  fees  were  not  mate- 
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rially  larger  than  the  ones  fixed  by  the  ordinance  in  question, 
and  we  think  plaintiff  must  fail  at  this  point.  In  Cooley  on 
Taxation  (3d  Ed.),  Vol.  2,  the  learned  author,  at  pp.  1141, 
1142,  and  1143,  says: 

"When  a  grant  (of  power)  *  is  not  made  for  revenue,  but 
for  regulation  merely,  a  much  narrower  construction  is  to  be 
applied*  "  than  where  it  confers  the  power  also  of  raising 
revenue.  But  even  where  it  is  for  regulation  merely,  **a  fee 
for  the  license  may  still  be  exacted ;  but  it  must  be  such  a  fee 
only  as  will  legitimately  assist  in  the  regulation ;  and  it  should 
not  exceed  the  necessary  or  probable  expense  of  issuing  the 
license  and  of  inspecting  and  regulating  the  business  which 
it  covers.  .  .  .  But  the  limitation  of  the  license  fee  to  the 
necessary  expenses  will  still  leave  a  considerable  field  for  the 
exercise  of  discretion,  when  the  amount  of  the  fee  is  to  be 
determined.  ...  In  fixing  upon  the  fee,  it  is  proper  and 
reasonable  to  take  into  account,  not  the  expense  merely  of 
direct  regulation,  but  all  the  incidental  consequences  that  may 
be  likely  to  subject  the  public  to  cost  in  consequence  of  the 
business  licensed.  In  some  cases  the  incidental  consequences 
are  much  the  most  important,  and,  indeed,  are  what  are  prin- 
cipally had  in  view  when  the  fee  is  decided  upon.  .  .  .  And 
all  reasonable  intendments  must  favor  the  fairness  and  justice 
of  a  fee  thus  fixed ;  it  will  not  be  held  excessive  unless  it  is 
manifestly  something  more  than  a  fee  or  regulation." 

See  also  3  McQuillin  on  Municipal  Corporations,  Sec.  991, 
and  cases  cited.  A  fault  in  appellant 's  argument,  in  this  con- 
nection, lie«  in  the  assumption  that  neither  the  state  nor  the 
city  could  deprive  him  of  the  right  to  use  the  streets  with  his 
** jitney*'  bus;  and  that  the  exaction  of  a  license  fee  deprived 
him  of  that  right.  As  seen  in  the  first  division  of  this  opinion, 
the  first  premise  is  incorrect,  and  it  follows  that  the  conclu- 
sion is  bad.  See  also  Ex  parte  Dickey  ( W.  Va.) ,  85  S.  E.  781 ; 
Ooddard  v,  Chdcago  &  N,  W.  B.  Co,  (111.),  66  N.  E.  1066. 

IV.  Many  other  complaints  are  made  of  the  ordinance, 
most  of  which  have  been  met  by  what  we  have  already  said. 
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These  provisions  are  all  reg^atory  in  character.    Section  2 

of  the  ordinance  is  clearly  within  the  domain 
*•  ^-SJS^Sii^-.    of  regulation.     Section  3  does  not  delegate 

GOBPORATION8 1  ^  ^ 

Cucmoioccu-    ^^^  power  of  revocation  of  the  license  to  the 
gat^ :  Jitney    judicial  branch  of  the  government,  but  merely 

provides  for  a  finding  by  a  judge  trying  a 
case  to  which  the  holder  of  the  license  is  a  party,  and  upon 
this,  the  ^ity  council  may  act.  It  is  not  required  to  cancel  the 
license,  even  upon  conviction.  There  is  nothing  here  of  which 
appellant  may  complain.  The  power  of  revocation  of  a  license 
may  be  vested  in  courts,  as  a  part  of  the  punishment  for  vio- 
lation of  the  provisions  of  an  ordinance. 

Section  6  has  reference  to  the  manner  of  operation  of 
motor  busses ;  and,  while  some  of  its  provisions  are  somewhat 
drastic,  there  is  nothing  therein  which  cannot  be  said  to  be 
in  the  interest  of  the  public  welfare  and  safety.  The  require- 
ment of  a  city  license  and  the  display  of  the  city  license  num- 
ber, in  addition  to  the  one  required  by  the  state,  is  not  unrea- 
sonable. Such  city  number  is  necessary  to  the^ready  identifica- 
tion of  the  bus,  and  as  an  aid  in  the  enforcement  of  police 
regulations.  Other  courts  have  held  like  provisions  valid. 
Ex  partei  SuUivan  (Tex.),  178  S.  W.  537. 

The  fixing  of  routes  and  schedules  is  an  appropriate  exer- 
cise of  the  power  granted  by  the  legislature,  and  is  not  unrea- 
sonable. Ex  parte  SuUivwifi,  supra.  And  the  two  provisions, 
one  prohibiting  trailers,  and  the  other  prohibiting  overloading, 
are  manifestly  in  the  interest  of  public  safety.  McQuillin  on 
Munc.  Ord.,  Sees.  181,  182.  It  is  well  known  th|it,  in  conti- 
nental Europe,  overloading  of  vehicles  performing  the  func- 
tions of  common  carriers,  is  strictly  forbidden  and  rigidly 
enforced.  The  provision  as  to  illuminating  the  body  of  the 
bus  after  dark  is  in  the  interest  of  public  safety,  as  is  also 
the  one  requiring  a  full  stop  before  crossing  any  street,  inter- 
urban  or  steam  railway  in  the  city.  Ex  parte  SuUiviPit,  supra. 
McQuillin  on  Srunc.  Ord.,  Sees.  181,  182.    The  imposition  of 
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penalties  for  failure  to  observe  the  provisions  of  the  ordinance, 
is  a  perfectly  proper  exercise  of  municipal  power,  under  a 
grant  from  the  legislature  ''to  regulate  and  license,"  and  ''to 
impose  penalties  for  violation  of  any  ordinance  enacted  in 
virtue  thereof." 

V.  Lastly,  it  is  insisted  that  the  statute  and  ordinance 
in  question  were  passed  in  the  interest  of  the  street  car  system, 
and  for  the  benefit  of  "intrenched  interests,"  with  the  intent 

and  purpose  of  driving  "jitney"  busses  from 

*'  *JuISoif*m^-'  *^®  streets,   thus  depriving  plaintiff  of  his 

tegSiature^"*    right  to  usc  his  property  and  to  make  a  living. 

If  this  were  true,  the  question  would  be  largely 
a  political,  and  not  a  judicial  one.  The  remedy  would  be  at 
the  polls,  and  not  in  the  courts.  But  it  is  well  settled  that  the 
motives  of  a  city  council,  in  passing  an  ordinance,  or  of  a 
legislature,  in  enacting  a  statute,  as  a  general  rule,  cannot  be 
inquired  into  by  the  courts.  Swan  v.  City  of  Indianola,  142 
Iowa  731;  Dillon  on  Municipal  Corporations  (5th  Ed.),  Sec. 
580;  Doyle  v,  ContinetUal  Ins.  Co,,  94  U.  S.  535  (24  L.  Ed. 
148) ;  People  v.  Gardner  (Mich.),  106  N.  W.  541;  BueU  v. 
BaU,  20  Iowa  282. 

Appellant 's  counsel  overlook  the  fact  that  the  business  in 
which  his  client  was  engaged,  and  which  he  sought  to  continue, 
was  that  of  a  common  carrier  for  hire,  upon  the  streets  of  a 

city,  and  that  he  had  no  absolute  right  to 

^^'  ShRSJI?"  ,.-.«.   engage  in  that  business.    The  legislature  had 

SSntSS.*"*       the  undoubted  right  to  control  the  use  of 

city  streets,  or  to  delegate  that  power  to  the 
several  municipalities,  and  plaintiff's  business  was  as  much 
subject  to  control  as  that  of  any  other  common  carrier  using 
the  streets.  Because  of  the  nature  of  the  business,  the  legis- 
lature had  the  undoubted  right  of  regulation  and  control, 
and  might  exact  license  fees  for  the  use  of  streets,  or  delegate 
this  pow3r  to  cities  and  towns;  and  the  mere  fact  that  the 
regulations  are  burdensome,  or  that  they  will  keep  some  people 
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from  following  the  occupation,  is  no  reason  for  condemning 
the  legislation,  whether  enacted  by  the  legislature  or  by  the 
city  council.  This  same  point  was  made  in  many  of  the 
* '  jitney ' '  bus  cases  which  we  have  already  cited,  and  in  each, 
it  was  held  to  be  without  merit. 

We  do  not  take  the  time  to  show  that  such  legislation  is 
presumed  to  be  valid.  It  is  enacted  in  virtue  of  the  police 
power,  and  courts  are  loath  to  interfere  therewith.     When 

the  legislature  has  spoken,  it  voices  public 
11.  Municipal        policy,  and  its  enactment  will  not  be  set  aside, 

CORPORATIONS  : 

powers :   pre-   or  held  invalid,  unless  it  clearly  offends  against 

sumption  as  '  "^  ° 

^^  validity  of     somc  constitutional  or  other  limitation.    And 

so,  when  power  to  regulate,  license,  and  con- 
trol is  vested  by  the  legislature  in  city  councils,  there  is  a 
broad  presumption  in  favor  of  the  validity  of  the  ordinance, 
and  he  who  attacks  it,  must  show  affirmatively  that  it  is  not 
expressly  authorized  by  statute,  or  that  it  is,  as  applied  to  him, 
unreasonable  and  oppressive.  Snouffer  v.  Cedar  Rapids  dk  M. 
City  B.  Co.,  118  Iowa  287. 

If  an  ordinance  be  passed  in  virtue  of  express  legislative 
power,  and  substantially  follows  the  powers  granted,  a  court 
will  sustain  it,  regardless  of  its  opinion  as  to  its  reasonableness. 

People  V.  Pratt  (N.  Y.),  29  N.  B.  7;  Piits- 
'  corporations:  btirg,  C.  C.  &  St.  L.  B.  Co.  V.  Town  of  Crown 

powers :  ex- 
press le^sla-     Point  (Ind.),  45  N.  E.  587;  People  v.  Arm- 
tlve  grant  x  /  7  7  £- 

strong  (Mich.),  41  N.  W.  275;  Haynes  v.  City 
of  Cape  May  (N.  J.),  13  Atl.  231.  If  passed  in  virtue  of  inci- 
dental or  implied  power  granted  by  the  legislature,  courts 
will  review  the  question  of  reasonableness  and,  if  in  excess  of 
powers  granted,  may  declare  it  invalid.  But  the  unreasonable 
character  of  the  ordinance  must  plainly  appear.  Iowa  City  v, 
Olassman,  155  Iowa  671 ;  Davis  v.  Town  of  Anita,  73  Iowa  325 ; 
Town  of  State  Center  v.  Barenstein,  66  Iowa  249 ;  Meyers  v. 
Chicago,  B.  I,  &  P,  B,  Co.,  57  Iowa  555.  Also,  cases  cited  in 
McQuillin  on  Municipal  Corporations,  Sec.  724. 

A  careful  examination  of  the  case,  in  the  light  of  the 
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authorities  and  the  legal  principles  involved,  leads  to  the  con- 
clusion that  the  decree  below  is  correct,  and  it  is,  therefore, — 
Affirmed. 

All  the  Justices  concur. 


In  be  Estate  of  Feieda  Dobals,  Deceased. 
John  Schultz  et  al.,  Appellants,  v.  B.  S.  Andbeson,  Appellee. 

"WILLS:     Validity— TestotOT's  UndeiBtaiiding  of  English  Language. 

1  Record  reviewed,  and,  aided  by  the  presumption  that  deceased 
is  presumed,  from  the  act  of  signing  the  instrument,  to  know 
what  it  contained,  held  insufficient  to  justify  submission  to  the 
jury  of  the  question  whether  deceased  could  sufficiently  under- 
stand the  English  language  to  understand  the  will  and  what  she 
was  doing  at  the  time  of  its  execution. 

WILLS:     Validity— Undne  Influence— Presence  of  Beneflclaiy.    The 

2  mere  fact  that  a  beneficiary  under  the  will  was  present  when  it 
was  executed,  and  talked  to  testatrix  in  her  native  language 
(German)  as  to  the  terms  of  her  will,  is  not  sufficient  to  justify 
submission  to  the  jury  of  the  question  of  undue  influence,  when 
the  record,  without  dispute,  reveals  the  fact  that  the  scrivener 
first  obtained  the  terms  of  the  will  from  testatrix  in  English  and 
correctly  embodied  the  same  in  the  wUl. 

WILLS:      Testamentary    Capacity— Evidence — ^Unreasonableness    of 

3  Instniment.  The  tmreasonahle  features  of  a  will  may,  in  a  proper 
case  and  along  with  other  evidence,  have  bearing  on  the  question 
of  testamentary  capacity  and  undue  influence.  Becord  reviewed, 
and  held  to  be  such  that  the  jury  ought  not  to  be  permitted  to 
consider  the  instrument  in  question  for  any  such  purpose. 

Appeal  from  Crawford  District  Court. — M.  E.  Hutchison, 

Judge. 

Friday,  April  7,  1916. 
Rehearing  Denied  Wednesday,  June  28,  1916. 

This  is  a  will  contest  over  the  admission  to  probate  of  an 
instrument  purporting  to  be  the  last  will  and  testament  of 
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one  Frieda  Dobak,  deceased,  upon  objections  filed  by  some  of 
her  children.  The  cause  was  tried  to  a  jury,  and,  at  the  con- 
clusion of  all  the  evidence,  on  motion  of  the  proponent,  a  Ter- 
diet  was  returned,  by  direction  of  the  court,  sustaining  the 
instrument  as  the  last  will  of  deceased,  and  it  was  admitted 
to  probate,  and  B.  S.  Andreson,  the  party  named  in  the  will, 
was  appointed  executor.  From  that  action  of  the  court,  con- 
testants have  appealed. — Affirmed, 

Sims  &  Ktiehnhf  for  appellants. 
J,  P.  Conner,  for  appellee. 

Pbeston,  J. — 1.  At  the  time  the  will  was  drawn,  the  tes- 
tatrix, who  was  a  widow  about  .60  years  of  age,  lived  alone 
in  a  house  at  Schleswig,  Iowa.    She  was  a  Qerman  lady,  but 

had  lived  in  this  country  many  years.    She 

1.  Wii«L8 :  valid*  1       A  1  11  «      <■ 

ity :  testator's      owucd  a  farm  and  some  small  amount  of  other 

understandlnif 

of  BngUsh  Ian-    property  in  addition.    One  B.  S.  Andreson,  a 

banker  at  Schleswig,  had  acted  as  her  adviser 
in  business  matters.  When  she  thought  of  making  a  will,  she 
requested  Andreson  to  call  .Mr.  White,  an  attorney  at  Ida 
Grove,  to  draw  the  will  for  her.  Mr.  White  had  drawn  her 
husband's  will  and  had  looked  after  some  affairs  for  the  fam- 
ily. Mr.  White  arrived  in  Schleswig,  stopped  at  the  bank  to 
see  Mr.  Andreson,  who  had  called  him,  and  they  went  together 
to  the  home  of  deceased.  She  was  up  and  around  the  house, 
but  not  feeling  very  well. 

The  principal  point  relied  upon  by  contestants  is  as  to 
whether  deceased  could  understand  the  English  language  well 
enough  to  understand  the  will,  and  what  she  was  doing  at  the 
time  of  its  execution.  The  evidence  on  this  point  will  be 
referred  to  more  particularly  later  in  the  opinion.  The  will 
was  written  in  English  and  is  dated  August  1,  1913.  She 
died  the  24th  of  the  same  month.  At  the  time  of  the  execu- 
tion of  the  will,  the  record  shows,  we  think  without  conflict, 
that  she  told  Mr.  White  in  English  the  disposition  she  wanted 
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to  make  of  her  property,  and  Mr.  White  wrote  it  out.  Then 
while  Mr.  White  was  writing,  she  talked  the  provisions  over 
with  Mr.  Andreson  in  German,  which  was  her  native  tongue, 
and  then  Mr.  Andreson  told  Mr.  White  in  English  what  she 
had  told  him  in  German.  Mr.  White  says  it  was  the  same  as 
what  he  had  understood  previously  from  her  in  English.  The 
will  was  prepared  in  this  way,  a  paragraph  at  a  time,  and 
when  it  was  finished,  it  was  read  over  to  her,  and  a  neighbor, 
Mr.  Jaeobson,  was  called  in,  who,  with  Mr.  White,  witnessed 
the  execution  of  the  m}\  on  the  part  of  the  testatrix. 

The  will  was  filed  in  the  clerk's  office  on  August  27th,  by 
B.  S.  Andreson,  the  proponent.  By  its  terms,  said  Andreson, 
who  was  her  banker  as  well  as  a  member  of  and  officer  in  the 
Evangelical  Church  of  Peace  in  Schleswig,  and  who  was  pres- 
ent at  the  time  the  instrument  was  drawn,  was  given  $500. 
The  said  Church  of  Peace  and  two  of  its  pastors  were  each 
given  $500.  The  daughter  Ida  testifies  that  her  mother  was  a 
church  member.  Two  of  her  children  were  given  $5  each; 
three  others,  $500  each ;  a  granddaughter,  an  infant  daughter 
of  her  son  Herman,  was  given  $10,000  in  trust;  and  one 
daughter,  the  rest  and  residue  of  the  estate.  The  said  Andre- 
son was  named  as  executor  and  given  control  and  management 
of  the  estate  during  the  minority  of  the  infant. 

In  1894,  deceased  and  her  first  husband,  one  Schultz,  sep- 
arated, and  there  was  a  divorce,  some  of  the  children  siding 
with  the  father  and  some  with  the  mother.  Pour  of  the  chil- 
dren filed  objections  to  the  probate  of  the  will,  but  three  of 
them  withdrew,  and  another  daughter  joined  in  the  contest ; 
so  that,  as  the  case  went  to  trial,  the  objectors  were  a  daughter 
Ida,  who  lived  in  China,  and  a  son,  John  Schultz,  who  were 
the  only  contestants.  These  are  the  two  who  received  but  $5 
each  by  the  will.  Ida  testifies  that  her  brother  John  had 
mistreated  his  mother  and  sided  with  the  father ;  that  Ida  also 
sided  with  the  father  and  was  not  on  very  friendly  terms  with 
her  mother. 

Vol.  176  Ia.— 31 
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It  is  admitted  that,  so  far  as  the  formal  execution  of  the 
will  is  concerned,  there  was  no  dispute.  The  objections  against 
the  probate  were  the  lack  of  mental  capacity  to  make  a  will, 
and  undue  influence.  There  was  no  evidence,  and  it  is  not 
claimed  by  appellant,  that  under  the  testimony  there  was  a 
showing  that  deceased  was  of  unsound  mind,  in  the  sense,  as 
appellant  puts  it,  that  she  was  not  able  to  reason  and  deliberate 
and  understand  in  the  German  language.  The  contention  is, 
as  they  state  it,  that  it  did  appear  that  there  was  a  question 
as  to  whether  she  had  the  mind  required — ^that  is,  the  knowl- 
edge of  the  English  language  required — ^to  make  the  disposi- 
tion of  her  property  in  English  that  was  made  in  the  will  in 
this  case ;  that,  because  of  her  imperfect  understanding  of  the 
English  language,  she  did  not  comprehend  and  understand  the 
terms  of  the  will  as  written.  There  is  no  evidence  whatever 
that  there  was,  in  fact,  any  undue  influence  attempted  or 
used  at  the  time  of  the  execution  of  the  will.  There  was  no 
fiduciary  relation  between  deceased  and  the  attorney  who  drew 
the  will,  and,  as  stated,  the  real  contention  is  as  to  whether 
deceased  understood  the  will  drawi;  in  English,  and  whether, 
from  the  circumstances  of  the  case  and  the  relation  existing 
between  deceased  and  Mr.  Andreson,  one  of  the  beneficiaries, 
there  was  enough  to  take  the  case  to  the  jury  on  the  question 
of  undue  influence. 

Counsel  for  appellants  say  that  they  are  not  concerned 
so  much  in  this  case  with  the  burden  of  proof  on  the  question 
of  the  execution  of  the  will,  and  'we  do  not  understand  them 
to  contend  that  there  was  such  a  fiduciary  relation  between 
deceased  and  any  of  the  parties  concerned  in  the  will  as  to 
shift  the  burden ;  but,  if  that  is  their  claim,  we  think  it  can- 
not be  sustained.  Some  of  the  cases  hold,  in  effect,  that  where 
a  testator  is  old  and  feeble,  but  the  evidence  is  not  sufficient 
to  show  mental  incapacity  to  make  a  will,  and  there  are  pecu- 
liar circumstances  surrounding  the  parties,  such  weakened 
mental  condition  and  circumstances  indicating  undue  influence 
may  be  coupled  together  in  such  a  way  as  that  it  may  be  said 
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that,  under  the  whole  record,  the  transaction  is  not  the  real 
and  valid  act  of  the  person.  It  is  conceded  that  there  is,  in 
the  first  place,  a  presumption  from  the  fact  of  signing  the  will 
that  deceased  knew  what  it  contained.  Boss  v.  Ross,  140  Iowa 
51 ;  Keithley  v.  Stafford,  126  111.  507.  Ordinarily,  the  party 
alleging  undue  influence  has  the  burden  of  proving  it.  Hwnr 
rahcm  v.  0 'Toole,  139  Iowa  229;  Oaies  v.  Cole,  137  Iowa  613. 
And  we  have  held  that  advice  and  solicitation  are  not  enough 
to  establish  undue  influence.  Oaies  v.  Cole,  supra ;  Towns&nd 
V.  Toumsend,  128  Iowa  621 ;  Chambers  v.  Brady,  100  Iowa  622. 
Proof  of  disposition  and  opportunity  is  not  enough  to 
establish  undue  influence.  FoihergiU  v.  FothergiU,  129  Iowa 
93.    But,  as  we  have  already  stated,  there  is  no  evidence  in 

this  case  that  there  was  any  solicitation  on  the 
*  ity:  undue  In-     part  of  anyone,  at  or  before  the  execution  of 

fluence :  pres-         ,  .         ._.  .    ^  .     _  ..... 

enceofbene-      this  Will,  to  influence  or  induce  testatrix  to 

flcl&ry 

execute  it,  or  to  execute  it  in  any  particular 
way.  The  only  point  claimed  here  is  that,  because  Andreson 
was  present  and  talked  with  deceased  in  Qerman  and  was  a 
beneficiary,  this  is  enough ;  but,  as  we  have  already  stated,  the 
evidence  is  undisputed  that  the  attorney,  Mr.  White,  who  drew 
the  will,  got  his  information  from  deceased  in  English;  that, 
while  he  was  drawing  the  different  paragraphs,  deceased  talked 
it  over  with  Mr.  Andreson  in  Grerman,  and  that  Mr.  Andreson 
told  the  attorney  what  she  had  said,  and  that  it  was  the  same 
as  she  had  told  Mr.  White. 

Appellant  cites  authorities,  and  it  is  undoubtedly  the  law, 
that  one  who  is  incapable  of  exercising  judgment,  reason  and 
deliberation,  and  understanding  the  consequence  of  his  will 
to  a  reasonable  degree  and  its  effect  upon  his  relatives  and 
estate,  has  not  sufficient  mental  capacity  to  make  a  valid  will. 
They  cite,  among  other  cases,  Bever  v.  Spangler,  93  Iowa  576, 
where  the  rule  is,  perhaps,  more  accurately  stated,  and  they 
say  that  the  testator  must  know  the  contents  of  his  will  in 
order  to  understand  the  consequences  and  its  effect  upon  his 
relatives,  and  they  say  that,  because  the  will  was  written  in 


484  In  re  Estate  of  Dobals.  [176  Iowa 

English  and  deceased  was  a  Oerman,  and  was  unable,  as  they 
say,  to  understand  or  write  the  English  language,  she  eonld 
not  understand  the  will.  This  makes  it  necessary  that  we 
refer  perhaps  a  little  more  fully  to  the  testimony,  but  we  shall 
not  go  into  the  evidence  in  detail. 

Only  Andreson,  White  and  deceased  were  present  at  the 
time  the  will  was  drawn,  until  the  witness  Jacobson  was  called 
in  to  sign  as  a  witness.  We  have  already  referred  in  a  general 
way  to  the  record  as  to  what  Was  done  at  the  time  of  the  execu- 
tion of  the  will.  Mr.  White  testified  that,  before  he  went  to 
the  home  of  deceased,  before  he  talked  with  her,  he  did  not 
know  what  was  to  be  put  in  the  will ;  that  he  stopped  at  the 
bank  on  the  way  to  her  home,  and  at  her  home  prepared  the 
will ;  getting  the  data  from  her ;  that  he  got  his  information 
about  what  was  to  go  into  the  will  from  her;  that  deceased 
was  seated  at  the  table  at  which  he  was  writing  when  the  will 
was  prepared ;  that  the  preparation  of  the  will  took  about  an 
hour  or  an  hour  and  a  half;  that,  after  it  was  prepared, 
deceased  said  she  desired  Mr.  Jacobson  and  Mr.  White  as  wit- 
nesses; and  that  Mr.  Jacobson  was  sent  for  and  the  will  was 
signed  by  her  and  by  the  witnesses.    He  says  further : 

*'This  will  was  read  over  to  her  after  I  wrote  it,  and  I 
discussed  it  as  I  wrote  it,  paragraph  by  paragraph.  She  said 
that  was  the  way  she  wanted  it.'* 

On  cross-examination,  he  says: 

''She  was  up  and  dressed  while  I  was  there;  I  could 
observe  that  she  was  not  well  physically,  a  little  thinner, than 
when  I  had  seen  her  before.  She  was  a  Qerman  woman ;  spoke 
Qerman.  She  talked  English  upon  the  occasions  that  I  met 
her,  except  as  she  talked  to  Mr.  Andreson  in  German,  'fhe 
language  she  would  use  was  somewhat  broken.  I  don 't  think 
I  talked  any  German  with  her ;  I  understand  the  German  lan- 
guage some.  I  don't  know  particularly  what  it  was  that  Mr. 
Andreson  explained  to  her  about  this  will.  He  talked  over  in 
Grerman  with  her  the  matters  that  were  put  in  the  wilL  When 
he  talked  with  her  then  he  would  talk  with  me  some  in 
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English.    Q.  And  then  when  he  talked  with  you  in  English 

then  you  knew  what  to  put  in  the  will,  did  you  ?    A.  No.    We 

talked  English  to  commence  with.    Q.  Who  talked  English? 

A.  Mrs.  Dobals  and  myself.    Q.  Do  you  mean  to  say  that  she 

talked  with  you  in  English  and  gave  to  you  the  terms  of  this 

will  ?    A.  Yes,  sir,  and  if  you  will  permit  me,  I  will  say  that 

Mr.  Andreson  talked  in  German  with  her  and  told  me  what 

she  said  in  German,  that  is,  he  told  me  in  English  what  he 

I  said  she  said  in  German.    What  Mr.  Andreson  reported  to  me 

as  to  what  she  had  said  while  they  talked  in  German  was  the 

same  as  she  had  told  me  in  English  before.    I  think  I  under- 

I  stood  Mrs.  Dobals  and  that  she  understood  me.    As  I  under- 

I  stood  ity  it  was  her  request,  and  she  wanted  to  talk  it  over 

!  with  Mr.  Andreson,  and  she  talked  in  German  part  of  the 

I  time,  and  part  of  the  time  they  talked,  they  talked  English. 

She  told  me  that  she  wanted  it  done  as  I  did  it  there." 

There  is  quite  an  extended  cross-examination,  but  we  have 
given  the  substance  of  this  testimony.  Andreson  was  not  a 
witness  on  the  trial.  Mr.  Jacobson  testified  that  he  came  over 
to  her  home  after  the  will  was  drawn,  and  testifies  to  the  execu- 
tion of  the  will. 

Contestants  sought  to  show  contradictory  statements  of 
Mr.  White  at  a  time  when  one  of  the  contestants  and  his  attor- 
ney saw  him,  and  the  claim  is  that  White  then  said  that  Mrs. 
Dobals  and  Andreson  talked  this  matter  over  in  German  and 
then  Andreson  told  White  in  English  what  she  wanted ;  that 
he  put  it  down  on  the  paper.  But  we  think  this  not  mate- 
rially different  from  or  inconsistent  with  the  testimony  of  Mr. 
White,  who  says  that  he  got  the  information  from  her  first  and 
that  afterwards  deceased  did  talk  with  Andreson  in  Gterman 
about  the  will,  and  that  Andreson  told  White  then  what  she 
had  said  in  German,  but  that  they  were  both  the  same ;  that 
is,  what  Andreson  told  White  was  the  same  as  what  Mrs. 
Dobals  had  previously  told  White  in  English.  So  that,  briefly 
stated,  we  have  in  the  first  place  the  presumption  that  testatrix 
knew  what  was  in  the  will,  which  arises  from  the  fact  that  she 
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signed  it,  and  then  we  have  the  positive  and  undisputed  tes- 
timony of  the  scrivener  who  drew  the  will  that  he  got  from 
her  in  English  what  she  wanted  to  put  in  the  will. 

To  meet  this,  contestants  place  three  or  four  witnesses 
upon  the  stand  to  testify  as  to  the  extent,  from  their  observa- 
tion and  in  their  opinion,  that  Mrs.  Dobals  could  speak  and 
understand  English.  One  witness  from  Omaha  says,  in  sub- 
stance, that  she  formerly  lived  in  Schleswig,  and  that  Mrs. 
Dobals  was  Qerman  and  witness  was  German,  and  that  when 
deceased  and  the  witness  were  together  they  always  conversed 
in  Gterman,  and  that  she  never  heard  her  try  to  talk  in  Eng- 
lish. Mrs.  Hirsch,  who  lived  in  Denison,  but  who  had  for- 
merly lived  in  Schleswig,  testified  that  she,  witness,  was  a 
Qerman  and  knew  but  little  about  the  English  language ;  that 
deceased  told  her  what  she  said  to  the  neighbors  in  English, 
and  that  was  a  few  broken  words.  Mrs.  Strock,  another  lady 
who  formerly  lived  in  Schleswig,  testified  that  she  had  never 
heard  deceased  carry  on  a  conversation  in  English  except  with 
witness,  and  on  cross-examination  said  that  she  did  not  speak 
German,  and  that  whatever  conversation  she  had  with  Mrs. 
Dobals  was  in  English;  that  they  talked  to  each  other;  that 
sometimes  Mrs.  Dobals  would  ask  her  to  write  letters  for  her ; 
and  that  witness  got  from  her  what  she  wanted  written.  A 
daughter  of  deceased,  who  lives  in  China,  Ida  Krzywoszewski, 
one  of  the  contestants,  who  testified  by  deposition,  said,  in 
speaking  of  her  mother: 

''Her  knowledge  of  English  was  very  limited,  and  I  do 
not  think  she  would  be  able  to  converse  properly  in  that 
language." 

Another  daughter  testified  by  deposition: 

''During  the  time  that  I  maintained  friendly  relations 
with  my  mother,  she  could  read  or  write  English  some." 

In  our  opinion,  this  was  not  enough  to  take  the  case  to  the 
jury  on  appellants'  theory  that  deceased  did  not  understand 
the  provisions  of  the  will.  As  we  have  stated,  there  was  no 
evidence  of  undue  influence,  and  we  are  of  opinion  that  the 
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circumstances  were  not  such  as  to  raise  any  presumption  of 
fraud  or  undue  influence,  or  to  shift  the  burden  of  proof. 
There  is  no  evidence  tending  to  show  that  Andreson  had  ever 
given  testatrix  any  advice  as  to  how  she  should  dispose  of  her 
property,  or  even  that  he  had  advised  her  to  make  a  wilL 
There  is  no  evidence  showing  a  disposition  on  his  part  to 
suggest  how  she  should  dispose  of  her  property,  and  certainly 
nothing  indicating  a  disposition  on  his  part  to  dominate  her 
will.  It  is  not  even  shown  that  Andreson  had  an  opportunity 
to  exercise  undue  influence,  except  that  he  was  present  all  the 
time  that  Mr.  White  was,  at  the  time  of  the  execution  of  the 
will.  They  went  to  Mrs.  Dobals'  home  together.  There  must 
be  some  evidence  or  some  basis  upon  which  to  base  a  claim 
that  there  was  undue  influence  by  Andreson  or  someone.  It 
it  not  claimed,  of  course,  and  could  not  be,  that  Mr.  White 
was  guilty  of  undue  influence.  As  we  said  in  the  case  of  In  re 
WiU  of  Overpeck,  144  Iowa  400,  406 : 

**In  the  absence  of  anything  connecting  Wolf  (who  was 
charged  with  having  exercised  undue  influence)  with  the  for- 
mation or  execution  of  the  design  to  make  such  a  will,  no  court 
can  say,  nor  leave  it  to  the  jntj  to  say,  that  he  unduly  influ- 
enced such  execution." 

2.  It  is  next  contended  for  appellants  that  the  will  itself, 
under  the  circumstances,  was  evidence  for  consideration  by 
the  jury  on  the  question  of  testamentary  capacity  and  undue 

influence,  citing  Trotter  v.  Trotter,  117  Iowa 
3.  Wills:  testa-     417;  Mcunott  V.  Scott,  106  lowa  203,  216;  and 

mentarycapao 

ity :  evidencp:     other  cascs.    It  is  true  that  the  will  itself  may 

unreasonable-  *^ 

ness  of  instrtt-    \^  considered  in  connection  with  other  evi- 

msnt. 

dence  in  determining  whether  it  is  the  product 

of  a  sane  mind  and  a  free  will,  but  none  of  the  cases  cited 

makes  that,  by  itself,  sufScient  to  take  the  case  to  the  jury. 

The  only  point  that  could  be  made  as  bearing  upon  the  quesr 

tion  of  testamentary  capacity  or  undue  influence  would  be  in 

the  supposed  unreasonableness  of  the  provisions  of  the  will. 

It  must  be  borne  in  mind  always,  of  course,  that  the  testatrix, 
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if  mentally  competent  and  not  unduly  influenced,  has  a  right 
to  do  with  her  property  just  as  she  pleases,  and  that  it  is  not 
the  business  of  a  jury  to  make  a  will  for  deceased  simply 
because  they  might  think  deceased  should  have  made  a  dif- 
ferent will.  A  person  is,  in  one  sense,  making  his  will  every 
day.  He  knows  the  needs  and  the  disposition  of  this  child 
and  that,  and  the  treatment  received  by  the  person  making  the 
will,  and  all  these  circumstances. 

Considering  all  the  circumstances,  we  think  there  is  noth- 
ing unreasonable  in  this  will,  and  a  jury  ought  not  to  be 
allowed  to  so  say.  The  bequests  of  $500  each  to  the  two  min- 
isters and  the  church  and  to  Andreson  are  small,  in  compari- 
son with  her  whole  estate.  Mr.  Andreson  had  been  acting  for 
her  in  assisting  in  transacting  her  business,  and  there  is  no 
evidence  to  show  that  he  had  ever  been  paid  anything.  We 
do  not  know  exactly,  of  course,  the  mental  attitude  of  deceased 
towards  the  ministers  and  the  church.  There  may  have  been 
all-sufiScient  reasons  in  her  own  mind  for  making  these 
bequests.  She  had  no  immediate  family,  in  the  sense  that 
they  were  members  of  her  household.  Her  children  were  all 
of  age,  and  the  trouble  between  deceased  and  her  former  hus- 
band, and  the  children's  taking  sides  have  been  referred  to. 
And  we  have  referred  to  the  treatment  of  deceased  by  some 
of  the  children.  Some  of  the  other  children  were  given  $500 
each,  and  a  large  sum  was  given  to  a  grandchild,  but  to  go  to 
a  son  of  deceased's,  the  father  of  the  grandchild,  under  cer- 
tain conditions.  This  she  had  a  right  to  do.  The  will,  taken 
as  a  whole,  was  no  evidence  from  which  a  jury  could  rationally 
find  that  testatrix  lacked  testamentary  capacity,  or  that  it  was 
the  result  of  undue  influence. 

We  have  gone  into  the  record  rather  fully,  perhaps  more 
than  justifled,  and  it  is  our  conclusion  that  the  trial  court 
properly  directed  a  verdict  for  the  proponent.  It  follows, 
therefore,  that  the  judgment  of  the  district  court  is— Affirmed, 

Evans,  C.  J.,  Deemeb  and  Weaver,  JJ.,  concur. 
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.  D.  W.  Jones,  Appellee,  v.  J.  J.  Loback,  Appellant. 

BBOKEBS:    Commission— Agreement  to  Divide— Good  Faith  of  Part- 

1  ners — ^Evidence.  Evidence  reviewed  on  the  issue  whether  brok- 
ers had  modified  their  agreement  to  divide  the  commission  in  a 
land  dealy  and  the  effect  of  a  breach  of  good  faith  on  the  part 
of  defendant,  and  held  to  support  a  verdict  for  plaintiff. 

TBIAL:    Verdict— Impeachment— Affidavit  of  Jtoor.    A  verdict  may 

2  not  be  impeached  hy  the  affidavit  of  a  juror  that  he  agreed  to 
the  verdict  against  his  judgment,  because  of  extreme  weariness. 

Appeal  from  Johnson  District  Court, — ^R.  P.  Howell,  Judge. 

Friday,  February  18,  1916. 

Rehearing  Denied  Wednesday,  June  28,  1916. 

Action  to  recover  from  the  defendant  one  half  of  the 
alleged  commission  or  profit  in  a  certain  transaction  alleged 
to  have  been  handled  by  plaintiff  and  defendant  as  a  joint 
enterprise,  the  full  amount  of  such  commission  or  profit 
having  been  paid  to  the  defendant  alone.  Upon  trial  to  a 
jury,  a  verdict  was  rendered  for  the  plaintiff  and  a  judgment 
entered  thereon.     The  defendant  appeals. — Affirmed, 

W,  J,  Baldwin  and  A,  E.  Maine,  for  appellant. 
Edtuin  B,  Wilson,  for  appellee. 

Evans,  C.  J. — I.  The  parties  hereto  were  separately 
engaged  in  business  as  real  estate  agents  at  Iowa  City  at  the 
time  of  the  transaction  herein  involved.  Decker  was  a  land- 
owner who  wished  to  sell  his  farm,  consisting  of  258  acres. 
He  listed  it  for  sale  with  Jones  at  a-  net  price  to  the  owner 
of  $119  per  acre,  and  with  the  privilege  to  Jones  to  receive 
as  a  commission  any  amount  above  such  net  price  for  which 
he  could  sell  the  farm.  Lorack  had  a  customer,  Wesley,  who 
wanted  to  buy  a  farm.    Lorack  introduced  Wesley  to  Jones, 
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and  Jones  took  him  to  see  the  Decker  farm.  Jones  and  Lorack 
orally  agreed  with  each  other  that  they  would  list  the  farm 
to  Wesley  at  $125  per  acre  and  divide  the  profits.  Wesley 
was  willing  to  pay  the  price,  but  was  unwilling  to  accede  to  the 
terms  of  the  sale.  These  terms  required  $2,000  of  the  pur- 
chase money  to  be  paid  down,  and  about  $13,000  on  the  first 
day  of  March  next  following,  the  balance  of  the  purchase  price 
to  be  secured  by  a  first  mortgage  upon  the  farm.  Wesley 
was  the  owner  of  certain  corporation  stock  and  certain  mort- 
gages which  he  wished  to  utilize  in  the  purcnase,  and  which 
comprised  the  only  securities  which  he  could  oflfer  for  the 
purpose  of  meeting  the  required  payments.  The  listing  with 
Jones  was  to  be  for  a  few  days  only.  The  parties  made  con- 
siderable eflPort  to  find  a  lender  for  Wesley  who  would  accept 
his  securities  as  collateral.  In  this  they  were  unsuccessful. 
Thereupon,  Decker  withdrew  his  land  from  the  listing  and 
advertised  it,  or  was  about  to  advertise  it  for  sale  at  public 
auction.  Upon  the  importunity  of  the  parties  hereto,  he  ex- 
tended to  them  the  grace  of  a  little  more  time  and  fixed  its 
termination  at  Monday  noon,  October  6,  1913.  In  the  mean- 
time, Wesley  offered  to  increase  the  price  to  $130  per  acre 
if  the  parties  could  procure  someone  to  finance  the  deal  with 
his  securities.  Before  the  time  limit  had  expired,  Lorack 
notified  Decker  that  the  farm  was  sold.  He  himself  financed 
the  deal.  He  advanced  the  sum  of  $2,000  necessary  to  make 
the  first  payment.  He  also  secured  the  second  payment  of 
$13,000,  March  1,  1914.  A  contract  of  sale  to  Wesley  was 
thereupon  executed  by  Decker  and  was  subsequently  per- 
formed. There  is  no  substantial  dispute  in  the  evidence  except 
at  one  point.  Lorack  testified  that,  before  he  determined  to 
finance  the  deal  himself,  Jones  orally  agreed  with  him  that 
he  would  accept  $100  for  himself  and  stand  aside.  The  sub- 
stance of  this  contention  was  denied  by  Jones.  He  testified 
that,  after  their  efforts  at  borrowing  the  money  for  Wesley 
had  failed,  Lorack  told  him  that  one  Maine  would  take  the 
land  at  Decker's  price  and  pay  to  Jones  and  Lorack  $100  each. 


June  1916]  Jones  v.  Loback.  *1C1 

Lorack  proposed  to  accept  this  arrangement,  and  Jones 
acceded  thereto.  The  contention  for  Lorack  is,  therefore,  that 
Jones  was  entitled  to  $100  and  no  more.  The  contention  for 
Jones  is  that  Lorack  concealed  from  him  the  fact  that  he  was 
financing  the  deal  himself  with  the  view  of  making  the  entire 
profit,  and  that  Jones'  agreement  to  accept  the  $100  was  on 
the  condition  that  Maine  was  buying  the  land,  and  upon  the 
assurance  that  this  was  the  best  that  could  be  done  with  him. 
The  principal  error  assigned  in  the  brief  of  appellant 
relates  to  the  giving  by  the  trial  court  of  Instruction  No.  5, 

which  was  as  follows: 
1.  BROKBB0 :  com-  *  *  5.    You  are  instructed  thiit  both  parties 

mission :  agree- 
ment to  divide :    agree  that  Jones  had  this  Decker  farm  listed 

good,  faith  of  ° 

dence!"'*^"     for  Sale  and  that  he  and  Lorack  made  an 

agreement  that  if  Lorack  would  furnish  a 
purchaser  that  they  would  divide  equally  what  was  made 
after  deducting  the  expenses,  if  they  succeeded  in  making  a 
sale.  Both  sides  also  agree  that  the  property  was  sold  to 
Wesley  for  $130  per  acre  and  that  Decker  was  to  receive  $120 
an  acre  for  his  farm.  Both  sides  also  agree  that  Decker  took 
the  farm  out  of  their  hands  and  advertised  it  for  sale  at 
public  auction  and  that  later  he  placed  it  back  in  their  hands 
for  sale  and  gave  them  until  noon  Monday,  October  6,  1913, 
to  make  sale  of  the  property  and  allow  them  all  they  received 
for  the  farm  over  and  above  $120  per  acre.  And  it  is  agreed 
that  the  terms  of  sale  were  to  be  $2,000  cash  on  the  signing 
of  the  contract  and  the  balance  of  what  it  would  take  to  make 
40%  of  the  purchase  price  was  to  be  paid  in  cash  at  the  time 
the  transfer  was  made  or  to  be  made  in  March,  1914,  and  that 
Decker  would  take  a  mortgage  back  for  the  balance  of  the 
purchase  price.  It  is  also  agreed  that  there  was  a  sale  made 
of  the  farm  upon  these  terms  to  the  said  Wesley  and  there 
is  no  controversy  but  what  Lorack  raised  the  40%  of  the  pur- 
chase price  himself  and  that  Jones  put  no  money  into  the  deal. 
"Now,  you  are  instructed  that  under  these  facts  Jones 
would  be  entitled  to  recover  one  half  of  the  $10  per  acre,  less 
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expenses,  in  this  action  unless  Jones  and  Lorack  made  an 
agreement  before  the  sale  of  the  land  to  Wesley  was  consum- 
mated that  if  Lorack  went  ahead  and  raised  the  money  with 
which  to  put  the  deal  through  that  Jones  would  accept  $100 
as  his  share  of  the  commission  of  profit,  and  if  this  is  true 
Jones  could  not  recover  in  this  action  more  tiian  $100,  but 
he  would  be  entitled  to  recover  that  amount." 

The  substance  of  the  complaint  is  that  this  instruction 
stated  the  facts  not  in  accordance  with  the  evidence.  We  have 
read  the  evidence  with  much  care,  and  find  the  recital  of  facts 
in  this  instruction  to  be  strictly  true  to  the  record,  as  far  as 
they  go.  Its  legal  conclusion  is  not  complained  of.  It  is 
doubtless  true,  as  argued,  that,  if  Lorack  financed  this  deal 
alone,  and  if  Jones  refused  to  finance  it,  the  verdict  results 
in  an  inequitable  division  of  the  profits.  But  Lorack  could 
not  change  his  attitude  towards  and  his  interest  in  the  trans- 
action, without  the  knowledge  and  consent  of  Jones.  While 
they  were  working  together,  their  interests  were  identical  and 
joint,  and  they  had  a  right  to  rely  upon  each  other's  judg- 
ment and  conduct.  When  Lorack  determined  to  carry  the 
transaction  alone  and  to  make  a  profit  therefrom  for  himself 
alone,  his  interest  ceased  to  be  mutual  and  joint  and  became 
adverse.  If  Lorack  did  disclose  to  Jones  his  purpose  to  finance 
the  deal  himself  on  condition  that  Jones  would  accept  $100, 
then  their  agreement  was  good  and  Jones  should  recover  no 
more.  The  trial  court  so  instructed  the  jury  in  effect.  In 
order  to  return  a  verdict  for  the  plaintiff,  the  jury  neces- 
sarily found  that  Lorack  had  not  disclosed  to  Jones  the  fact 
of  his  changed  interest  in  the  transaction. 

11.  Complaint  is  made  that  the  verdict  was  obtained  by 
practical  duress  of  the  jury  by  the  court,  in  that  the  court 
kept  the  jury  to  its  deliberations  an  undue  length  of  time. 

The  jury  retired  for  a  consideration  of  their 

^'  dhft^imp^ich.    verdict  at   10 :45   A.   M.  one   day   and   re- 

STjuron®^*^'*^    turned  a  verdict  at  8 :00  P.  M.  of  the  next 

day.    At   4:00   P.   M.   of  the   second   day, 
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they  had  reported  to  the  court  that  they  could  not  agree. 
Additional  instructions  were  given,  and  the  jury  were  sent 
out  for  further  deliberation.  At  that  time,  the  court  said  to 
them:  **You  are  here  to  decide  this  case  and  may  retire 
to  your  room.'*  In  support  of  the  motion  for  new  trial,  the 
afSdavit  of  one  juror  was  filed,  wherein  the  affiant  stated,  in 
substance,  that  he  was  physically  unable  to  stand  further 
deliberation,  and  that  other  members  of  the  jury  also  were 
sick,  and  out  of  sympathy  for  such,  and  because  of  his  own 
weariness,  he  yielded  to  an  agreement  which  was  not  in  accord 
with  his  judgment.  It  is  not  claimed  that  these  conditions 
were  made  known  to  the  court  before  verdict  and  that  the 
court  therefore  erred  in  disregarding  them.  No  facts  are 
shown  in  the  affidavit  which  of  themselves  would  impeach 
the  verdict,  except  the  mental  attitude  of  the  affiant  himself. 
The  verdict  is  not  subject  to  impeachment  in  such  manner. 
We  find  no  error  in  the  record. 

The  case  turns  wholly  upon  the  question  of  fact.  If  the 
defendant  did  fairly  disclose  to  the  plaintiff  his  purpose  to 
finance  the  deal  himself,  then  he  ought  not  to  be  held  to  pay 
any  greater  sum  than  the  $100  promised;  and,  on  the  other 
hand,  if  he  withheld  such  disclosure  and  represented  Maine 
as  the  purchaser,  such  agreement  was  of  no  avail  to  him. 
His  own  evidence  would  have  justified  a  verdict  in  his  favor. 
There  was  much  in  the  circumstances  to  corroborate  him,  but 
he  lost  the  issue  before  the  jury.  The  judgment  of  the  trial 
court  must  therefore  be  affirmed. — Affirmed. 

Ladd,  Gaynor  and  Salinger,  JJ.,  concur. 


JuRGEN  KocK,  Appellant,  v.  Eric  A.  Burgess,  Appellee. 

TRUSTS:     Sesnltiiig   Tmsts — ^Evidence — Sui&cieDcy.     Evidence   re- 

1    viewed,  and  held  wholly  insufficient  to  show  that  defendant,  in 

foreclosing  his  mortgage  on  plaintiff's  property,  and  in  securing 

title  thereto  under  such  foreclosure,  held  any  such  trust  relation 
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to  plaintiff  as  would  justify  a  decree  that  defendant  held  the 
property  in  trust  for  plaintiff. 

TOBTS:    Tn<itM*ttig  Bnadi  of  Oontnet — ^Fraudulent  Bajreaentattona— 

2  Action  at  Law— Eztont  of  Pioof .  Under  a  charge,  in  a  law  action 
for  damages,  that  defendant  by  false  representations  induced  a 
party  to  break  his  contract  with  plaintiff,  it  must  appear  not 
only  that  the  false  representations  were  made,  but  that  they  ittduced 
the  breach, 

JITDOIAEIIT:   CkmclmlvenoiM    Offer  by  gtnmgor— Evidenco.   Ajudg- 

3  ment  against  a  party  is  at  least  prima-f acie  evidence  against  him 
of  the  facts  therein  recited  and  adjudicated,  when  offered 
by  a  stranger  to  the  judgment  prooeedi$ig, 

PRINCIPLE  APPLIia):  The  time  for  redeeming  plaintiff's 
property  from  foreclosure  sale  had  almost  expired.  Plaintiff,  be- 
ing unable  to  redeem,  sold  the  property  to  one  8,  under  a  contract 
by  which  8  agreed  to  redeem,  and  thereafter  hold  and  own  the 
property  with  plaintiff  in  certain  proportions.  Later,  8  brought 
an  action  against  plaintiff  to  cancel  the  contract,  on  the  ground 
of  plaintiff's  fraudulent  representations  as  to  the  condition  of 
the  property.  Decree  of  cancellation  was  entered  on  that  ground. 
Later,  jdaintiff  brought  action  for  damages  against  one  B,  alleg- 
ing that  B  had  wrongfully  induced  8  to  breach  his  said  contract. 
Heldj  the  decree  of  cancellation  entered  in  the  action  of  S  against 
plaintiff  was  admissible  in  B's  behalf  as  showing,  at  least  prima 
facie,  that  what  B  did,  if  anything,  was  not  the  cause  of  S's  failure 
to  carry  out  the  contract. 

Appeal  from  Woodbury  District  Court. — Qeoboe  Jepson, 

Judge. 

Wednesday,  February  9,  1916. 

Rehearing  Denied  Wednesday,  June  28,  1916. 

Action  to  recover  damages  from  defendant  for  breach 
of  duty  as  an  attorney,  for  falsely  and  maliciously  inducing 
one  Severson  to  break  a  contract  which  he  (Severson)  had 
with  plaintiff,  and  for  a  conspiracy  to  defraud  plaintiff  out 
of  his  property,  or  the  proceeds  thereof.  Upon  issues  joined, 
the  case  was  tried  to  a  jury,  resulting  in  a  directed  verdict 
for  defendant,  and  plaintiff  appeals. — Affirmed, 
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Sargent,  Strong  &  Struble  and  Martin  NeUan,  for 
appellant. 

Henderson  &  Fribowrg,  Fred  H.  Free  and  E.  A,  Burgess, 
for  appellee. 

Pee  Curiam. — This  case  has  once  been  before  this  court 
upon  an  appeal  from  a  ruling  sustaining  a  demurrer  to  the 
plaintiff's  petition.  See  167  Iowa  727.  Another  branch  of 
the  case  was  also  before  us,  and  the  opinion  filed  therein  will 
be  found  in  159  Iowa  343,  in  an  action  entitled  SeversoTv  v, 
Kock.  The  first  of  these  cases  states  the  nature  of  plaintiff's 
petition.  After  remand  of  that  case,  defendant  filed  an 
answer,  in  which  he  denied  practically  all  the  material  allega- 
tions of  the  petition,  and  also  pleaded  that  plaintiff  was  not 
damaged  by  anything  which  defendant  did;  that  plaintiff 
suffered  no  loss  from  defendant's  conduct,  whatever  it  may 
have  been ;  and  that  his  contract  with  Severson  was  voidable 
because  of  his  (plaintiff's)  false  and  fraudulent  representa- 
tions to  Severson  regarding  the  subject-matter  of  the  contract ; 
and  that  said  contract  was  set  aside  and  held  for  naught  in 
an  action  brought  by  Severson  against  the  plaintiff,  which 
action  was  appealed  to  this  court  and  here  affirmed.  It  was 
further  alleged  that,  as  this  contract  was  voided  and  set 
aside  because  of  plaintiff's  own  fraud,  plaintiff  suffered  no 
damage  from  anything  the  defendant  did  or  omitted  to  do; 
but  that,  whatever  the  wrong,  plaintiff  cannot  now  assert 
that,  but  for  this  wrong,  Severson  would  have  complied  with 
his  contract.  Defendant  also  pleaded  that,  by  the  decree  in 
the  Severson  case,  it  was  found  that  the  contract  between 
plaintiff  and  Severson  was  mutually  rescinded  before  the 
time  for  the  performance  thereof  had  expired ;  and  that,  by 
reason  of  this  fact,  plaintiff  suffered  no  damages  from  any- 
thing defendant  did  or  failed  to  do.  Reference  was  made,  in 
this  connection,  to  the  opinion  of  this  court  in  Severson's 
case,  supra.  In  reply,  plaintiff  pleaded  many  conclusions  of 
law  and  of  fact,  the  purport  of  which  was  that  the  defendant 
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cannot  rely  upon  the  decree  in  Severson's  case,  supra,  because 
he  was  not  a  party  thereto,  and  that,  by  his  conduct,  defend- 
ant has  estopped  himself  from  asserting  that  the  decree  in 
Sever  son*  s  case  was  or  is  binding,  for  the  reason  that  in 
other  proceedings  defendant  assented  to  the  validity  of  the 
contract  and  claimed  that  plaintiff's  only  remedy  was  by 
action  against  Severson  on  his  contract.  The  law  of  the  ease^ 
accepting  the  allegations  of  plaintiff's  petition  to  be  true,  is 
announced  in  the  opinion  filed  on  the  former  appeal,  and  on 
this  appeal  we  have  but  two  questions  for  our  consideration: 
first,  did  plaintiff  introduce  enough  testimony  to  take  the 
case  to  the  jury  upon  the  issues  of  fact  presented  by  defend- 
ant's denial  of  the  allegations  of  the  petition;  second,  does 
the  decree  in  the  Severson  case,  which  was  introduced  upon 
this  trial,  and  which  was  not  attacked  in  any  manner,  eon-r 
dude  the  plaintiff  and  deprive  him  of  a  right  to  recover, 
on  the  theory  that  he  never  had  a  valid  and  subsisting  contract 
with  Severson  for  the  redemption  of  the  property  from  fore- 
closure sale?  It  may  be  observed,  in  this  connection,  that 
the  case  is  argued  to  some  extent  on  the  theory  that  defendant 
should  be  charged  as  an  attorney  and  trustee  for  the  plaintiff, 
and,  notwithstanding  the  fact  that  he  now  holds  a  sheriff's 
deed,  he  should  be  decreed  to  hold  the  title  in  trust  for  plain- 
tiff, subject  to  whatever  valid  claims  he  may  have  against  it. 
The  allegations  of  the  petition  are  not  broad  enough  to  make 
such  a  case. 

It  may  be  conceded  that  defendant  was  an  owner,  or 
part  owner,  of  the  second  mortgage  upon  which  the  fore- 
closure was  based,  in  which  action  a  receiver  was  appointed ; 

that  he  became  the  attorney  of  the  receiver 
1.  Trusts : result-  and  actcd  for  him;  that  he  was  at  all  times 

ing  trusts :  evi-  ' 

^«J^e:sufflci-     the  equitable,  if  not  the  legal,  owner  of  the 

certificate  of  sale  issued  by  the  sheriff  after 
sale  on  execution,  and  became  the  legal  owner  before  the 
equity  of  redemption  expired ;  and  that  he  refused  to  permit 
Severson  to  make  redemption  after  Severson  purchased  the 
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equity  of  redemption  from  plaintiff;  still  it  does  not  appear 
that  any  such  trust  relation  existed  between  plaintiff  and 
defendant  as  would  justify  a  court  of  equity  in  decreeing 
that  defendant  holds  the  property  in  trust  for  plaintiff. 
The  foreclosure  proceedings  were  adversary  in  character,  and 
defendant  at  no  time  acted  for  plaintiff  therein.  He  had  the 
right  to  foreclose  his  mortgage,  and  to  have  a  receiver 
appointed  to  take  charge  of  the  mortgaged  property,  to  pre- 
serve it  from  waste  and  to  collect  the  rents,  and  had  an 
undoubted  right  to  buy  in  the  property  at  sheriff's  sale,  either 
in  his  own  name  or  in  the  ^  name  of  another,  and,  if  bid  in 
by  another,  to  take  an  assignment  of  the  certificate  of  sale, 
and,  if  no  redemption  was  made,  to  take  a  deed  in  his  own 
name.  We  may  assume  that,  under  the  general  rule,  he  should 
not  have  accepted  employment  from  the  receiver;  but,  as 
the  receiver  was  appointed  simply  to  preserve,  care  for,  and 
receive  the  rents  from  the  property,  pending  litigation,  and 
as  he  had  nothing  to  do  with  the  foreclosure,  as  such,  it  is 
manifest  that  in  no  way  could  his  employment  by  the  receiver 
be  said  to  affect  the  plaintiff  in  the  matter  of  the  sale  of  the 
property  on  foreclosure.  It  is  not  a  case  where  an  attorney 
purchases  the  property  at  a  receiver's  sale,  from  a  receiver 
whom  he  represents.  Here,  defendant  did  not  acquire  his 
title  through  the. receiver  whom  he  represented.  He  obtained 
it  through  a  foreclosure  of  the  mortgage,  as  he  had  a  right 
to  do,  and  plaintiff's  case  must  rest,  if  at  all,  upon  defend- 
ant's wrongful  and  unlawful  interference  with  Severson  in 
his  effort  to  redeem  the  property  under  his  contract  with 
plaintiff.  Some  claim  is  made  that  the  decree  in  Seversofi's 
case  was  obtained  as  a  part  of  a  scheme  on  the  part  of  Sever- 
son, the  defendant,  and  the  receiver,  to  deprive  plaintiff  of 
his  right  of  redemption;  but  the  proof  is  not  sufficient  to 
justify  this  conclusion. 

Conceding,  for  the  purpose  of  the  case,  enough  testimony 
to  take  the  case  to  the  jury  on  the  question  of  false  represen- 

VOL.  176  Ia.— 32 
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tations  made  by  defendant  to  Severson  (although  the  evidence 

2.  torts: Indue     »*  this  point  is  meager),  still,  plaintiflE,  in 

contract*:*^**'      addition  to  this,  must  show  that  by  reason 

rSentetiona?^   thereof    Severson,     to     plaintiff's     damage, 

Action  at  lo^y  ■ 

extent  of  proof,    abandoned  a  contract  which  he  would  other- 
wise have  performed. 

If  the  decree  in  Severson  v.  Kack,  to  which  we  have  here- 
tofore referred,  which  set  aside  the  contract  for  fraud  on  the 
part  of  the  plaintiff  in  misrepresenting  the  condition  of  the 

property,  may  be  considered,  this  is  an  end 
*'  conclusiveness-  ^^  plaintiff's  casc ;  for  it  would  appear  that 

gSryevide^el     the  reason  why  Severson  did  not  comply  with 

his  contract  was  that  it  was  procured  from 
him  by  fraud  and  misrepresentation,  and  was  thereafter  mu- 
tually rescinded.  May  the  decree  be  so  considered,  although 
the  defendant  herein  was  not  an  actual  party  to  that  suit? 
Whilst  it  is  a  general  rule  that  a  stranger  is  not  bound  by 
and  cannot  rely  upon  a  judgment  in  an  action  to  which  he 
was  neither  a  party  nor  a  privy,  yet  there  are  many  cases 
where  a  judgment,  although  not  considered  as  res  adjudicata, 
or  conclusive  as  to  strangers,  is  still  admissible  in  testimony 
to  make  out  at  least  a  prima-facie  case  of  the  existence  of 
such  a  judgment,  or  of  a  state  of  things  which  actually  affects 
a  fact  in  issue  or  is  deemed  relevant  to  an  issue.  2  Elliott 
on  Evidence,  Sec.  1526.  And  this  is  almost  universally  true 
of  all  judgments  in  rem  or  quasi  in  rem.  Illustrations  of  this 
rule  are  common.  For  example,  in  a  proceeding  by  a  cred- 
itor's bill,  the  judgment  rendered  against  the  original  debtor 
is  admissible  in  evidence  in  a  suit  against  a  fraudulent  grantee, 
and  in  an  action  involving  the  status  of  an  individual, — ^that 
is,  as  to  whether  he  be  married  or  single, — a  decree  of  divorce 
is  admissible  when  that  question  becomes  a  collateral  issue. 
A  few  cases  illustrate  the  proposition.  A  question  arose  as 
to  whether  A  had  been  damaged  by  the  negligence  of  his 
servant  B  in  injuring  C's  horse.  A  judgment  in  an  action 
in  which  C  recovered  damages  against  A  is  proof  as  against 
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B  that  C  did  recover  damages  against  A  in  that  action. 
Cfreen  v.  New  Biver  Co.,  4  T.  R.  589,  590.  Indeed,  it  seems 
to  be  the  general  rule  that  a  judgment  is  admissible  as  evi- 
dence of  a  collateral  fact  in  an  action,  although  one  of  the 
parties  thereto  was  a  stranger  to  the  original  judgment. 
Koogler  v,  Huffman,  1  McCord  L.  (S.  C.)  ^495;  Mansfield  v. 
New  York  Cent.  &  H.  B.  B.  Co.  (N.  Y.),  6  N.  E.  386.  Aside 
from  this,  however,  and  assuming  that  the  judgment  was  not 
prima-f acie  evidence  of  the  facts  recited,  plaintiff,  in  order  to 
recover,  was  bound  to  show  that  defendant's  misconduct 
caused  the  damage  complained  of, — ^that  is,  by  reason  of 
defendant's  misconduct,  Severson  was  induced  to  abandon 
his  contract;  and  that  he  failed,  by  reason  thereof,  to  make 
the  promised  redemption.  Severson  was  not  a  witness,  and 
there  is  no  testimony,  aside  from  the  judgment,  as  to  why 
he  neglected  to  carry  out  his  contract.  It  does  appear  that 
he  abandoned  the  purpose  and  returned  his  contract  and  deed 
to  plaintiff,  who  accepted  and  has  never  returned  the  same. 
Plaintiff  made  no  further  efforts  to  save  his  property,  and  we 
are  constrained  to  hold  that  he  failed  to  make  out  a  case. 
The  verdict  was,  therefore,  properly  directed. — Affirmed. 

All  the  Justices  concur. 


David  Lynch,  Appellant,  v.  A.  J.  Schemmel,  Appellee. 

TBIAL:  Method  of  Trial — ^Prayer  as  ControUing  Transfer  to  Equity. 
1  The  mere  prayer  of  a  cross-petition  for  equitable  relief,  in  an  action 
properly  commenced  at  law,  does  not,  of  itself,  give  the  pleader 
a  right  to  a  transfer  to  equity.  The  issues  and  the  nature  thereof 
presented  by  the  cross-petition  control.  So  held  where  the  issues 
presented  by  the  cross-petition  were  (a)  want  of  consideration  and 
(b)  duress,  and  the  prayer  was  for  "cancellation."  Transfer  to 
equity  refused.     Sec.  3435,  Code,  1897. 

Note.     Analogous  points  classified  in  index  to  Vols.    168,   169, 
under  "Actions."    Hereafter,  see  "Trial."    Reporter. 
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TBIAIi:    Method  of  TrUl— Remedy  at  Iaw  as  Bnaiing  on  Tramtfer. 

2  When  a  trial  at  law  will  adjudicate  every  ieene,  trial  in  equity 
will  be  denied.     Sec.  3435,  Code,  1897. 

PRINCIPLE  APPLIED:     See  No.  3. 

TBIAL:    Metbod  of  Trial— LsaoB  Ck>giilsable  Only  in  Bqnity— Denial 

3  of  Jnxy  TriaL  A  defendant  may  not  prevent  a  jury  trial  in  a 
law  action  by  praying  for  equitable  relief  in  a  cross-petition  ^hich 
presents  no  issues  "heretofore  exclusively  cognizable  in  equity," 
but  only  presents  issues  which  are  fully  available  to  the  defend- 
ant as  a  defense  at  law.    Sec.  3435,  Code,  1897. 

Dbemeb,  J.,  dissents. 

PRINCIPLE  APPLIED:  Plaintiff  brought  an  action  at  law  on 
four  promissory  notes  (assumed  by  the  court  on  appeal  to  be 
negotiable),  all  groiomg  out  of  the  same  tranaaotiot^  When  the 
suit  was  commenced,  none  of  the  notes  were,  on  their  face,  due,  but 
each  provided  that  it  should  fall  due  if  defendant  removed  from 
the  coainty.  Plaintiff  alleged  that  defendant  had  so  removed.  De- 
fendant specially  joined  issue  on  this  latter  allegation.  Before  the 
case  came  to  trial,  but  after  one  of  the  notes  was  due  by  its  terms, 
*  irrespective  of  the  removal  clause,  defendant  pleaded  (a)  want  of 
consideration  and  (b)  duress,  and  prayed  (1)  for  cancellation  and 
(2)  for  injunction  to  restrain  transfer  of  the  notes  or  bringing 
future  action  thereon.  Defendant  then  moved  for  transfer  of  the 
equity  issues  (which  necessarily  involved  the  entire  case)  to  the 
equity  calendar  for  trial.  Thereupon,  plaintiff  voluntarily  placed 
the  notes  in  the  hands  of  the  court  to  abide  the  outcome  of  the 
suit.  H^d,  none  of  the  issues  presented  by  defendant  were 
*' heretofore  exclusively  cognizable  in  equity,"  were  all  fully 
available  to  the  defendant  in  the  law  action,  and  transfer  should 
be  refused. 

Appeal  from  Kasatuth  District  Court. — N.  J.  Lee,  Judge. 

Saturday,  January  22,  1916. 

Rehearing  Denied  Wednesday,  June  28,  1916. 

Action  at  law  upon  four  promissory  not^,  aggregating 
$10,000.  The  answer  admitted  the  execution  of  the  notes, 
but  denied  that  the  same  were  due,  and  set  up  an  affirmative 
defense  thereto,  which  will  be  set  forth  in  the  body  of  the 
opinion.    The  prayer  of  the  answer  asked  that  the  plaintiff 
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be  enjoined  from  negotiating  the  notes  to  third  parties,  and 
that  he  be  enjoined  from  bringing  further  suits  thereon,  and 
that  he  be  ordered  to  surrender  the  notes,  and  that  the  same 
be  canceled  by  the  court.  Upon  the  filing  of  such  answer, 
the  defendant  filed  also  a  motion  asking  ''the  court  to  set 
the  action  down  for  trial  on  the  equitable  issues  and  the  issues 
arising  upon  the  cross-petition  to  be  first  tried.'*  The  plaintiff 
filed  a  motion  to  strike  the  defendant's  motion.  The  trial 
court  overruled  the  plaintiff's  motion  to  strike,  and  sustained 
the  motion  of  the  defendant.  From  this  order,  the  plaintiff 
has  appealed. 

Files  &  Maker,  Hcurringion  &  Dickinson,  and  Kenton, 
KeUeher,  0  ^Connor  &  Price,  for  appellant. 

E.  A.  Morlmg,  and  SuUivim  &  McMaJum,  for  appellee. 

Evans,  C.  J. — Concededly,  the  practical  effect  of  the 
ruling  of  the  trial  court  was  to  set  down  the  case  to  be  heard 
in  its  entirety  upon  the  equity  side  of  the  court,  and  to 
deprive  the  plaintiff  of  the  right  of  jury  trial  upon  any  issue 
in  the  case.  While  the  order  in  form  only  ordered  the  trial 
of  the  equitable  issues  first,  the  ailment  in  support  of  the 
ruling  is  that  such  trial  will  necessarily  dispose  of  every 
issue  in  the  case.  \ 

This  action  was  commenced  in  January,  1914.  The  notes 
sued  on  did  not  appear  on  their  face  to  be  due  when  the 
action  was  brought.  The  notes  were  drawn  to  fall  due  respec- 
tively on  the  following  dates:  March  15,  1914;  December  1, 
1914;  March  15,  1917;  November  1,  1920.  Each  note,  how- 
ever, contained  the  following  proviso: 

''All  interest  and  principal  not  paid  when  due  shall  draw 
interest  at  8  per  cent  per  annum,  semiannually,  and  a  failure 
to  pay  interest  when  due  or  in  case  of  my  removal  or  attempt 
to  remove  from  the  county  in  which  I  now  reside  shall  cause 
this  note  to  become  due  at  the  option  of  the  holder  thereof." 

The  petition  averred  that  the  defendant  had  removed 


502  Lynch  v.  Schemmbl.  [176  Iowa 

out  of  Kossuth  County,  the  same  being  the  county  of  his 
residence  at  the  time  of  the  execution  of  the  notes.  This 
latter  allegation  is  specially  traversed  in  the  answer.  The 
order  appealed  from  was  entered  in  the  district  court  in  Sep- 
tember, 1914;  and  the  defendant's  answer  and  his  motion  to 
set  down  the  equitable  issues  to  be  first  tried  were  each  filed 
on  September  15,   1914. 

Division  II  of  defendant's  answer  was  as  follows: 

**  Division  II. 

''For  cross  petition  and  cause  of  action  in  equity  against 
the  plaintiff  herein,  the  defendant  shows  to  the  court: 

"Par.  1.  That  on  or  about  the  25th  day  of  November, 
A.  D.  1913,  this  defendant  signed  his  name  to  certain  promis- 
sory notes  amounting  in  the  aggregate  to  $10,000,  being  the 
same  promissory  notes  purported  copies,  of  which  are  attached 
to  the  petition  herein,  and  upon  which  the  plaintiff  is  seeking 
to  recover  in  this  action. 

"Par.  2.  That  on  or  about  the  25th  day  of  November, 
A.  D,  1913,  the  plaintiff  entered  the  residence  of  the  defendant 
in  Bancroft,  Iowa,  and  then  and  there  orally  accused  the 
defendant  of  having  committed  fornication  with  the  wife  of 
the  said  plaintiff  prior  to  her  marriage  to  the  plaintiff. 

"Par.  3.  That  the  plaintiff  was  then  and  there  armed 
with  a  heavy  stick  or  cane  and  the  defendant  was  unarmed, 
and  the  plaintiff  then  and  there  menaced  the  defendant  with 
said  stick  or  cane  and  made  demonstrations  thereof  over  the 
defendant  and  threatened  that  he  would  maim,  injure  and 
kill  the  defendant. 

"Par.  4.  That  the  defendant  was  then  and  there  a  priest 
of  the  Catholic  church  and  a  teacher  in  the  parochial  school 
at  Bancroft,  and  as  such  priest  had  charge  of  the  Catholic 
church  at  Bancroft,  Iowa,  and  parochial  school  connected 
therewith;  and  the  defendant  [plaintiff]  further  threatened 
;  ^  ^?M  time  and  place  to  expose  the  defendant's  alleged  crimi- 
^  :il  ielat^ons  with  the  plaintiff's  wife  and  to  bring  about  a 
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great  seandal  and  to  rain  this  defendant  in  his  reputation 
and  his  standing  as  a  priest  and  teacher. 

"Par.  5.  That  thereupon  the  plaintiff  did  demand  of 
the  defendant  money  and  did  further  demand  of  the  defend- 
ant that  if  he  could  not  pay  any  money  that  he  execute  to  the 
plaintiff  his  promissory  notes  aggregating  $10,000,  and  the 
plaintiff  threatened  the  defendant  that  unless  the  defendant 
complied  with  his  said  demands  for  money  or  promissory 
notes,  he  would  maim,  injure  and  kill  the  defendant  as  afore- 
said and  further  threatened  that  he  would  make  the  exposure 
and  create  the  scandal  as  aforesaid,  but  orally  promised  the 
defendant  that,  if  the  defendant  would  comply  with  said 
demands,  the  plaintiff  would  keep  the  same  a  secret  and  would 
not  bring  about  or  publish  the  said  scandal  or  the  plaintiff's 
said  claims,  and  did  orally  promise  that  upon  such  compliance 
no  one  would  be  informed  of  the  plaintiff's  said  accusations. 

''Par.  6.  That  the  defendant  was  in  a  highly  nervous 
and  excited  condition  and  by  reason  of  said  threats  his  will 
was  ovircome  and  the  defendant  was  by  the  means  aforesaid 
put  in  duress  by  the  plaintiff  and  while  under  such  duress,  he 
did  sign  his  name  to  the  said  promissory  notes,  which  were 
thereupon  taken  by  the  plaintiff,  and  the  defendant  says  that 
the  defendant  was  placed  under  restraint  and  duress  and  his 
will  was  overcome  and  said  promissory  notes  were  through 
such  constraint  and  duress  secured  by  the  plaintiff. 

**Par.  7.  And  the  defendant  further  says  that  the  plain- 
tiff, soon  after  procuring  said  promissory  notes,  did  publish 
his  said  alleged  charges  to  various  people  in  Bancroft  and 
vicinity  and  did  create  a  public  scandal  and  did  bring  dis- 
grace upon  this  defendant  and  upon  the  said  church  and 
school. 

*'Par.  8.  And  the  defendant  further  says  that  the  plain- 
tiff's said  accusations  were  false  and  untrue  and  were  known 
by  the  plaintiff  at  the  time  to  be  false  and  untrue.  This 
defendant  says  that  he  had  not  committed  fornication  with 
the  plaintiff's  said  wife  and  had  not  had  immoral  or  illegal 
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relations  with  her  of  any  kind,  and  that  the  plaintiff  falsely 
and  maliciously  made  said  charges,  threats  and  promises  for 
the  fraudulent  and  malicious  purpose  of  extorting  money  or 
the  said  promissory  notes  from  this  defendant. 

*'Par.  9.  That  the  defendant  has  received  no  value  ar 
consideration  of  any  kind  for  or  on  account  of  the  said 
promissory  notes  or  either  of  them  and  the  same  are  wholly 
without  consideration. 

''Par.  10.  That  the  plaintiff  is  insolvent  and  the  said 
promissory  notes  at  the  time  of  the  commencement  of  this 
action  were  not  due  and  were  not  by  their  terms  due,  and  that 
only  one  of  them  is  now  by  its  terms  due,  and  the  same  are 
negotiable  and  are  in  the  possession  of  the  plaintiff  and  that 
the  plaintiff  intends  and  purposes  by  any  means  within  his 
power  to  harass  and  annoy  the  defendant  and  to  continue  to 
bring  and  keep  him  in  public  scandal  and  disgrace  and  to 
worry  him  into  making  payment  or  settlement,  or  failing  in 
that  that  the  plaintiff  will,  as  the  defendant  believes  and 
charges  the  fact  to  be,  negotiate  the  said  promissory  notes 
to  third  persons  in  order  that  they  may  hold  the  same  as 
apparent  bona  fide  purchasers  and  continue  to  annoy  and 
harass  the  defendant  therewith. 

''Par.  11.  That  this  action  is  unfounded  and  the  plaintiff 
will  by  himself  and  through  others  bring  other  unfounded 
actions  in  the  premises  unless  he  is  restrained  by  the  court 
therefrom,  and  the  plaintiff  will  continue  to  agitate  and  orally 
publish  the  said  scandal  and  will  orally  defame  and  slander 
the  defendant  therewith  and  bring  him  into  public  disgrace 
and  will  scandalize  and  will  continue  to  scandalize  the  Catholic 
church  and  the  said  school  and  community  for  the  purpose 
of  extorting  money  from  this  defendant  unless  he  is  restrained 
by  the  court,  knowing  that  he  is  insolvent,  and  that  the  defend- 
ant has  no  recourse  at  law. 

"Par.  12.  That  the  plaintiff  [defendant]  has  no  ade- 
quate remedy  at  law  in  the  premises. 
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**  Wherefore,  defendant  prays  judgment  dismissing  the 
•plaintiff's  petition  at  plaintiff's  costs,  and  further  that  a 
temporary  injunction  issue  restraining  the  plaintiff  from  nego- 
tiating or  parting  with  the  possession  of  said  promissory 
notes,  or  either  of  them,  and  restraining  him  from  publishing 
the  said  false  charges  against  this  defendant,  and  from 
defaming  and  slandering  the  defendant  by  said  charges  and 
repetition  thereof,  and  restraining  him  from  bringing  further 
suits  and  litigation  in  the  premises  either  in  his  own  name, 
or  in  the  names  of  others,  and  further  prays  that  upon  final 
hearing  herein,  the  said  promissory  notes  be  decreed  to  be 
surrendered  into  court  and  that  the  same  be  adjudged  to  be 
void  and  cancelled  by  the  court,  and  that  the  said  injunction 
be  made  permanent  and  that  defendant  have  judgment  for 
costs,  and  for  all  and  such  other  relief  as  to  the  court  may 
seem  just  and  equitable." 

The  above  defenses  set  forth  in  Division  II  were  incor- 
porated into  Division  I  of  the  answer,  by  reference  to  Divi- 
sion II. 

Sec.  3435,  Code,  1897,  is  as  follows : 

**  Where  the  action  has  been  properly  commenced  by 
ordinary  proceedings,  either  party  shall  have  the  right,  by 
motion,  to  have  any  issue  heretofore  exclusively  cognizable 

in  equity  tried  in  the  manner  hereinafter  pre- 
^'  oMi^ifpray(u>   scribcd  in  cases  of  equitable  proceedings;  and 

as  controlling        ••     n  j.i^      •  1.^1.1. 

transfer  to         if  all  the  issucs  Were  such,  though  none  were 

exclusively  so,  the  defendant  shall  be  entitled 
to  have  them  all  tried  as  in  cases  of  equitable  proceedings." 
It  will  be  noted  from  inspection  of  the  allegations  of  the 
answer  above  set  forth  that  the  only  defenses  pleaded  as 
against  the  validity  of  the  notes  sued  on  are  duress  and  want 
of  consideration.  Neither  of  such  defenses  present  any  issue 
**  heretofore  exclusively  cognizable  in  equity. ' '  These  defenses 
are  without  question  available  to  the  defendant  as  a  defense 
at  law.    It  is  urged,  however,  that  the  defendant  prayed  for 
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equitable  relief  in  the  form  of  a  cancellation  of  the  notes, 
and  that  such  relief  could  be  had  only  in  equity.  But  we 
have  frequently  held  that  the  mere  prayer  of  a  cross-petition 
asking  for  a  cancellation  of  the  instrument  sued  on  by  the 
plaintiff  will  not  of  itself  entitle  the  defendant  to  a  trial  of  the 
issues  on  the  equity  side.  This  is  squarely  held  in  Cfray  v^ 
Coan,  36  Iowa  296 ;  Bi&rma/nn  v.  Ouaraniy  Mutual  Life  Ins^ 
Co.,  142  Iowa  341 ;  DUle  v.  Longwell,  169  Iowa  686. 

The  following  discussion  in  the  Biermann  case  is  applica- 
ble to  the  present  case: 

''I.  Error  is  assigned  upon  the  refusal  of  the  court  to 
separate  the  issues,  and  try  the  matters,  alleged  in  the  cross- 
petition  as  in  equity,  before  proceeding  with  the  main  action. 
It  would  hardly  seem  necessary  to  go  into  extended  argument 
to  demonstrate  the  unsoundness  of  this  claim.  The  defendant 
had  been  brought  into  a  court  of  law  to  answer  to  an  action, 
upon  its  contract.  If  that  contract  had  been  procured  by 
fraud  or  false  representations,  such  fact  was  a  full,  complete 
and  perfect  defense  to  the  action,  and,  if  that  defense  waa 
made  good,  the  policy  would  be  deprived  of  all  vitality  as 
fully  as  could  have  been  accomplished  by  a  decree  in  equity 
formally  canceling  it.  The  appropriate  law  issue  for  that 
purpose  had  already  been  joined,  and  was  waiting  trial  before 
the  cross-bill  was  filed.  Generally  speaking,  equity  has  no 
jurisdiction  where  there  is  an  adequate  remedy  at  law.  16 
Cyc.  30.  Of  course,  there  is  a  certain  field  in  which  law  and 
equity  are  said  to  have  concurrent  jurisdiction,  and  this  juris- 
diction includes  a  class  of  cases  growing  out  of  alleged  acci- 
dent, mistake  or  fraud.  But  even  in  this  common  field  courts 
of  equity,  though  recognizing  the  existence  of  their  jurisdic- 
tion, are  generally  reluctant  to  exercise  it  where  the  remedy 
at  law  appears  to  be  adequate  and  complete.  Oorman  v.  Low^ 
2  Edw.  Ch.  (N.  Y.)  ^324;  Robinson  v.  CkessddiTie,  5  HI. 
332;  Hales  v,  HoUafid,  92  HI.  494;  Knight  v.  Hardeman, 
17  Ga.  253.    This  court  has  held  that  equity  will  not  enter- 
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tain  an  action  to  rescind  a  contract  for  mistake,  unless  it 
appears  that  an  injury  will  result  for  which  the  ag^eved' 
party  will  have  no  adequate  remedy  at  law.  Morse  v.  Beale, 
68  Iowa  463.  So,  too,  where  a  court  of  law  has  already 
obtained  jurisdiction  of  a  controversy  involving  an  alleged 
fraud,  equity  will  not  interfere.  Nash  v.  McCaihem,  183 
Mass.  345  (67  N.  E.  323) ;  Eatm  v.  Trowbridge,  38  Mich. 
454;  Sweeny  v.  Williams,  36  N.  J.  Eq.  627.  To  sustain  the 
position  of  the  appellant  herein  would  be  to  sanction  a  prac- 
tice by  which  the  plaintiff  in  every  action  upon  an  insurance 
policy,  or,  indeed,  upon  every  simple  matter  of  contract,  may 
be  deprived  of  his  constitutional  right  to  have  his  cause  sub- 
mitted to  a  jury.  The  attempt  so  to  do  is  by  no  means  with- 
out precedent  in  this  state.  In  the  early  case  of  Smith  v. 
Short,  11  Iowa  523,  Short  brought  an  action  at  law  to  recover 
the  price  of  certain  land  sold  by  him  to  Smith.  The  latter 
then  sued  out  an  injunction  to  enjoin  the  proceeding  at  law 
on  the  ground  that  the  contract  had  been  procured  by  fraud, 
and  that  Short  had  no  title  to  the  land  he  pretended  to  selL 
In  holding  that  the  injunction  was  improperly  issued,  this 
court  said:  'For  aught  that  is  shown,  every  matter  stated  in 
the  bill  can  be  made  as  fully  available  in  answer  and  defense 
to  the  action  at  law  as  by  an  appeal  to  equity.  Under  such 
circumstances,  the  parties  should  be  left  to  their  legal  reme- 
dies and  defenses.'  Practically  the  same  question  was  raised 
in  Smith  v.  Griswold,  95  Iowa  684.  There  an  action  at  law 
was  brought  upon  a  due  bill  and  upon  cross^petition  to  reform 
the  instrument  a  motion  to  transfer  the  issue  to  equity  for 
trial  to  the  court  was  overruled.  AflSrming  this  ruling,  the 
opinion  says :  *  The  suflBciency  of  the  facts  pleaded  as  a 
defense  was  not  questioned,  and,  if  they  were  established,  the 
law  forum  gave  the  same  relief  as  was  sought  in  equity.  The 
facts  which  would  reform  the  instrument  would  defeat  a 
recovery  on  it.  Under  such  circumstances,  equity  has  no 
jurisdiction.    This  is  elementary. '    Further  discussion  of  this 
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branch  of  the  case  is  xumecessary.  The  court  did  not  err  in 
overruling  the  defendant's  motion.  Indeed,  it  might  well 
have  sustained  the  plaintiff's  motion  to  strike  the  cross-bill 
as  it  is  a  mere  repetition  of  matters  already  pleaded  in 
defense,  and,  as  we  have  seen,  the  prayer  for  equitable  relief 
was  of  no  avail  to  defeat  or  interfere  with  the  trial  of  the 
issues  already  joined." 

In  the  Dille  case,  we  said: 

''This  plea  is  defensive,  and  does  not  present  an  equi- 
table issue  in  the  case,  and  if  proven,  may  be  effectively 
used  in  resistance  to  the  action  at  law  upon  the  written  instru- 
ment. It  is  a  general  rule  that  a  defense  asking  cancellation 
may  not  be  made  in  a  pending  suit  at  law  upon  a  written 
instrument,  where  the  determination  of  the  issue  in  the  law 
case  will  definitely  settle  the  rights  of  the  parties.  6  Cyc 
292;  1  Pomeroy,  Eq.,  Sec.  179." 

In  Smith  v.  Oriswold,  95  Iowa  686,  we  said: 

''Had  the  agreement  been  reformed,  the  legal  effect 
would  have  been  no  more  than  the  legal  effect  of  the  facts 
pleaded  in  the  law  action.  The  sufficiency  of  the  facts  pleaded 
as  a  defense  was  not  questioned,  and,  if  they  were  established, 
the  law  forum  gave  the  same  relief  as  was  sought  in  equity. 
The  facts  that  would  reform  the  iuBtrument  would  defeat  a 
recovery  on  it.  Under  such  circumstances,  equity  has  no 
jurisdiction.     This  is  elementary." 

It  is  urged,  however,  that  the  case  at  bar  is  differentiated 
from  the  cited  cases  in  two  respects:  (1)  That  the  notes  did 
not  appear  upon  their  face  to  be  due,  and  the  defendant 
denied  the  facts  alleged  by  plaintiff  as  causing  their  maturity ; 
and  (2)  that  the  notes  were  negotiable  in  form,  and  that, 
if  the  present  action  were  dismissed  by  plaintiff,  or  were 
abated  as  a  result  of  trial,  the  plaintiff  could  transfer  the 
notes  to  innocent  third  parties  and  thus  annoy  and  harass 
the  defendant. 

The  argument  is  that  it  was  appropriate  to  set  the  equi- 
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table  issues  to  be  first  tried  because  every  issue  would  be 
thereby  tried,  whereas  a  trial  at  law  might  result  in  a  mere 

abatement  without   an  adjudication  of  the 

^*  o?trSii?rem-^    merits  of  the  defense  or  the  validity  of  the 

bearing  on  notcs,  and  that  the  defendant  would  thereby. 

be  left  without  any  remedy  to  bring  his  de- 
fense to  an  issue.  It  is  also  urged  that  a  multiplicity  of 
suits  would  be  thereby  avoided.  Many  of  the  allegations 
of  the  defendant's  answer  were  contradicted  by  the  very  pro- 
ceedings pending  before  the  court  at  the  time  of  the  ruling. 
No  multiplicity  of  suits  was  threatened.  No  delay  of  litigation 
was  attempted  by  plaintiff.  He  brought  one  action  upon  all 
of  the  notes  and  was  pressing  his  action  to  trial.  The  case 
had  been  assigned  for  trial  to  a  jury  before  defendant 's  final 
answer  and  motion  to  transfer  were  filed.  The  order  appealed 
from  prevented  the  jury  trial  which  was  about  to  begin.  In 
resistance  to  the  defendant's  motion,  the  plaintiff  brought  the 
notes  into  court  and  placed  them  in  the  custody  of  the  clerk 
and  caused  the  record  to  show  that  they  were  to  be  left  in 
the  custody  of  the  clerk  until  the  final  adjudication  as  to 
their  validity  was  had.  The  first  note  had  become  due  with- 
out question  on  March  1st  preceding.  As  to  that  note,  there- 
fore, there  could  have  been  no  abatement  for  want  of  ma- 
turity. True,  the  action  was  begun  before  March  1st.  Such 
fact  might  subject  the  plaintiff  to  costs,  but  it  would  not 
abate  his  action.  Oribhen  v.  Clem&rU,  141  Iowa  144.  As  to 
such  note,  therefore,  a  complete  adjudication  as  to  its  validity 
could  be  had  upon  a  jury  trial.  It  appears  from  the  defend- 
ant's cross-petition  that  all  the  notes  were  given  at  the  same 
time  and  as  a  part  of  the  same  transaction,  and  were  all 
subject  to  the  same  defense,  if  any.  An  adjudication,  there- 
fore, as  to  the  validity  of  the  defense  as  to  one  note  would 
operate  as  an  adjudication  of  such  defense  as  to  every  note. 
Watson  V.  Bichardson,  110  Iowa  698;  Reynolds  v.  Lyon 
County,  121  Iowa  733 ;  AuUman  v.  Mawni,  62  Iowa  674 ;  Whit- 
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aker  v.  Johnson  County,  12  Iowa  595.  A  trial  at  law,  there- 
fore, would  furnish  to  the  defendant  a  plain,  speedy  and  ade- 
quate opportunity  to  attack  the  validity  of  the  notes. 

It  is  urged,  however,  that,  if  the  action  should  be  abated 
as  to  any  of  the  notes  for  want  of  maturity,  the  plaintiff  could 
transfer  the  notes  to  third  parties  and  thereby  avoid  the 

adjudication.     This  argument  is  predicated 

*'  o?tiSd  fiMues    ^P^^  ^^^  theory  that  the  notes  are  negotiable. 

fn^lmy^^de'i^^   Whether  they  are  negotiable  upon  their  face 

trufi^'^"*^^         is  a  question  into  which  we  will  not  now 

enter.  Such  negotiability  will  be  assumed  for 
the  purpose  of  our  present  consideration.  We  are  brought, 
therefore,  up  against  the  one  pivotal  question  whether  a 
defendant  may  prevent  a  jury  trial  in  a  law  action  by  pray- 
ing for  equitable  relief  in  a  cross-petition  where  no  issue  is 
presented  which  was  **  heretofore  exclusively  cognizable  in 
equity,"  and  where  every  issue  presented  is  available  to  the 
defendant  as  a  defense  at  law.  The  cases  which  we  have 
already  cited  hold  to  the  negative.  In  support  of  the  affirma- 
tive, however,  the  appellee  cites  and  relies  upon  Weseman  v. 
Oraham,  157  Iowa  430.  In  that  case,  the  plaintiff  sued  for  a 
penalty  for  liquidated  damages  under  a  contract.  The  con- 
tract was  one  for  the  exchange  of  lands.  The  defendant  filed 
a  cross-bill,  asking  to  set  aside  the  contract  on  the  ground  of 
fraud  and  for  other  reasons.  These  defenses  could  have  been 
used  as  a  defense  at  law  against  the  action  for  a  penalty. 
But  the  defeat  of  the  penalty  might  have  been  had  without 
necessarily  vitiating  the  contract  itself.  That  might  still 
have  remained  valid  and  specifically  enforceable.  The  issue 
made  by  the  cross-petition  therein  involved  the  removal  of 
a  cloud  in  title  to  real  estate,  and  in  that  sense  was,  therefore, 
an  issue  ''heretofore  exclusively  cognizable  in  equity."  It 
must  be  conceded,  however,  that  our  discussion  in  that  case 
and  the  reasons  given  in  the  opinion  for  sustaining  the  trial 
court  do  give  support  to  the  present  contention  of  the  appellee. 
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In  that  respect,  the  case  is  somewhat  out  of  line  with  both 
our  previous  and  our  subsequent  cases.  Whether  the  result 
reached  could  be  justified  on  grounds  consistent  with  our 
other  cases  is  not  wholly  clear.  Our  discussion  therein  would 
indicate  that  we  did  not  intend  to  go  further  than  the  pre- 
vious cases  cited  therein.  The  cited  case  of  Twogood  v.  Allee, 
125  Iowa  59,  was  a  case  where  the  plaintiff  himself  had 
1)rought  two  actions  simultaneously,  one  at  law  and  one  in 
equity.  Both  involved  the  same  subject-matter  and  alleged 
substantially  the  same  facts.  In  each  case,  the  plaintiff  asked 
for  an  accounting  from  the  defendant,  and  asked  that  a  cer- 
tain note  and  mortgage  held  by  the  defendant  should  be 
deemed  paid  and  discharged,  and  that  the  defendant  be 
ordered  to  surrender  the  same,  and  that  they  be  canceled. 
The  defendant  filed  a  cross-bill,  setting  up  the  note  and  mort- 
gage referred  to,  and  asking  a  foreclosure  thereof.  Upon 
motion  of  the  defendant,  the  two  actions  were  consolidated 
and  were  ordered  to  be  tried  on  the  equity  side. 

In  Johnston  &  Son  v.  Bdbuck,  104  Iowa  523,  the  plaintiff 
brought  an  action  at  law  for  alleged  conversion.  The  defend- 
ant was  a  mortgagee  under  a  second  mortgage,  who  had 
taken  possession  of  the  mortgaged  property  thereunder  and 
had  reduced  the  property  in  part  to  money.  A  mortgagee 
holding  a  third  mortgage  intervened,  asking,  in  effect,  a  fore- 
closure of  his  mortgage  and  that  the  surplus  proceeds,  if  any, 
in  the  hands  of  the  defendant,  be  applied  upon  such  mortgage. 
We  held  in  that  case  that  the  plaintiff's  petition  at  law  failed 
to  state  any  cause  of  action,  and  that  the  issues  made  by  the 
pleadings  of  the  defendant  and  intervener  were  equitable  and 
triable  as  such. 

In  the  case  of  Carey  v,  Gunnison,  65  Iowa  702,  the  action 
of  the  trial  court  in  refusing  to  set  the  issues  for  trial  in 
equity  was  sustained.  The  discussion,  however,  contains  Ian- 
^age  which  is  favorable  to  appellee's  present  contention. 
The  motion  to  transfer  to  equity  was  by  the  plaintiff,  not  by 
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the  defendant.  The  right  of  plaintiff,  therefore,  to  demand 
a  jury  was  not  considered.  The  foregoing  are  the  eases  cited 
in  the  Weseman  case,  supra. 

In  the  case  before  ns,  we  think  it  must  be  held  that  none 
of  the  issues  presented  in  the  cross-petition  were  necessarily 
triable  in  equity;  that  the  mere  prayer  for  the  cancellation 
of  the  notes  sued  on  is  not  enough  to  justify  the  trial  of  the 
issues  on  the  equity  side;  that,  even  though  the  prayer  for 
such  cancellation  might  have  been  permitted  to  stand  as  a 
protection  to  the  defendant  against  future  dismissal  by  the 
plaintiff,  the  issues  at  law  as  made  should  have  been  set  first 
for  trial  at  law.  We  so  expressly  held  in  Morris  v.  Merritt, 
52  Iowa  496 ;  Oibs<m  v.  Seney,  138  Iowa  383,  386 ;  EUer  v. 
Newell,  159  Iowa  711.  No  question  of  reformation  was  in- 
volved. To  hold  otherwise  would  put  an  end  to  jury  trials 
upon  written  instruments  except  by  the  consent  of  the 
defendant. 

The  order  of  the  trial  court  setting  the  csuse  to  be  first 
tried  upon  the  equitable  issues  is  therefore  reversed. — 
Reversed  and  Remanded. 

Ladd,  Wbavbr,  Gaynor,  Preston  and  Salinger,  JJ., 
concur. 

Deemer,  J.,  dissents. 

Deemer,  J.  (dissenting). — The  notes  in  suit  were  ordi- 
nary promissory  ones,  and  were  not  secured,  in  any  way. 
If  they  are  nonnegotiable,  it  is  because  of  this  provision : 

"And  a  failure  to  pay  interest  when  due  or  in  case  of  my 
removal  or  attempt  to  remove  from  the  county  in  which  I 
now  reside  shall  cause  this  note  to  become  due  at  the  option 
cf  the  holder  thereof." 

The  action  was  commenced  before  any  of  the  notes  had 
reached  maturity,  unless  it  be  for  the  provision  which  I  have 
quoted ;  so  that  the  first  question  is :  Were  these  notes  ren- 
dered nonnegotiable  by  the  insertion  therein  of  this  provision! 
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Upon  that  proposition  there  can  be  no  doubt,  in  view  of  our 
recent  pronouncement  upon  the  subject  in  the  Des  Moines 
Savings  Bank  v.  Arthur,  163  Iowa  205,  215,  that  the  notes  are 
negotiable. 

'*  Under  the  Negotiable  Instruments  Act,  an  instrument 
to  be  negotiable  *must  be  payable  on  demand,  or  at  a  fixed  or 
determinable  future  time.'  Section  3060-la,  Code  Supp. 
This  note  was  payable  *on  the  6th  day  of  October,  1910.'  It 
was  certain  that  the  time  would  arrive  when  the  note  would 
be  payable,  and  the  circumstances  that  it  might  become  pay- 
able before  that  time  upon  the  default  of  the  maker  in  certain 
respects  at  the  option  of  the  payee  or  holder  did  not  affect 
its  negotiability.  Charlton  v.  Reed,  61  Iowa  166;  ChicagOy 
etc,  Equipment  Co.  v.  Merchants*  Nai.  Bank,  136  U.  S. 
268  (10  Sup.  Ct.  Rep.  999;  34  L.  Ed.  352);  Hunter  v. 
Clarke,  184  111.  158  (56  N.  E.  297;  75  Am.  St.  Rep.  160) ; 
Mackintosh  v.  Oibbs,  81  N.  J.  L.  577  (80  Atl.  554;  Ann. 
Cas.  1912  D,  163) ;  MerriU  v.  Hurley,  6  S.  D.  592  (62  N.  W. 
958;  55  Am.  St.  Rep.  859) ;  Taylor  v,  American  Nai.  Bank, 
63  Pla.  631  (57.  So.  678) ;  Barker  v.  Sartori,  66  Wash. 
260  (119  Pac.  611).  See  valuable  note  to  HoUiday  Staie 
Bank  v.  Hoffman  (Kans.),  Ann.  Cas.  1912  D,  1." 

In  view  of  these  recent  decisions,  there  remains  no  ques- 
tioB  as  to  the  negotiability  of  the  instruments,  and  that  none 
of  them  were  due  when  this  action  was  commenced.  However, 
plaintiff  had  the  right  to  commence  his  suit,  and  to  allege  that 
they  had  become  due  because  of  the  fact,  which  was  stated  in 
the  petition,  that  the  defendant  had  removed  from  Kossuth 
County.  The  defendant  admitted  the  execution  of  the  notes, 
but  specifically  denied  that  he  had  removed  from  the  county 
of  Kossuth,  and  averred  that  they  were  without  consideration. 
This  clearly  tendered  law  issues,  which  were  complete  in 
themselves,  and  amounted  to  a  plea  in  abatement  only.  Were 
he  successful  on  these  legal  issues,  the  question  as  to  the 
validity  of  the  notes  would  still  remain;  and,  upon  plaintiff's 

Vol.  176  Ia.— 33 
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defeat,  on  the  issue  that  the  notes,  or  any  of  them,  had  not 
matured,  he  might  take  such  notes,  and  dispose  of  them  at  will, 
and  any  good-faith  purchaser  would  be  able  to  enforce  them 
against  the  defendant.  In  that  situation,  defendant  chose 
to  interpose  a  cross-petition  in  equity,  pure  and  simple.  In 
this,  he  alleged,  in  substance,  that  the  notes  were  obtained 
from  him  through  fraud  and  duress;  that  they  were  without 
consideration  of  any  kind ;  that  plaintiff  is  insolvent,  and  that 
he  was  then  in  possession  of  the  notes;  that  he  intended  to 
harass  and  annoy  the  defendant  and  worry  him  into  making 
payment  or  settlement,  or,  failing  in  that,  he  would,  as 
defendant  believes  and  charges  the  fact  to  be,  negotiate  the 
said  notes  to  third  persons,  in  order  that  they  might  hold 
the  same  as  bona  fide  purchasers,  and  continue  to  annoy  and 
harass  the  defendant.  He  asked  that  plaintiff  be  restrained 
by  the  court  from  negotiating  or  disposing  of  the  same,  or 
from  annoying  and  harassing  defendant  therewith ;  restrained 
from  uttering  false  charges  against  the  defendant,  with  rela- 
tion to  how  the  notes  came  to  be  given;  restrained  from 
bringing  further  suits  upon  the  notes;  and  prayed  that  the 
said  notes  be  decreed  on  final  hearing  to  be  void,  and  that 
the  plaintiff  be  required  to  surrender  them  into  court  for 
cancellation,  and  for  other  equitable  relief.  Coincident  with 
the  filing  of  this  pleading,  defendant  moved  to  have  the  issues 
raised  by  the  cross-petition,  transferred  to  the  equity  docket 
for  trial.  This  motion  was  sustained,  and  the  sole  question, 
as  I  understand  it,  is  whether  or  not  this  order  should  be  sus- 
tained. It  is  manifest,  I  think,  that  the  only  law  issue 
tendered  by  this  pleading  was  the  question  as  to  whether  or 
not  defendant  had  removed  from  the  county  of  Kossuth.  If 
he  had  not,  plaintiff's  action  was  abated,  and,  under  that  issue, 
the  validity  of  the  notes  could  not  and  would  not  be  investi- 
gated. The  defendant  tendered  no  other  legal  issue.  In 
order,  however,  to  protect  himself  from  harassment,  annoy- 
ance, multiplicity  of  suits,  and  an  attempt  on  the  part  of 
plaintiff  to   negotiate   the   notes,   defendant,   by   his   cross- 
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petition  in  equity,  asked  that  the  plaintiff  be  enjoined  from 
negotiating  them;  asked  that  they  be  surrendered,  held  void, 
and  canceled.  That  he  had  the  right  to  do  this  by  cross- 
petition  in  equity,  cannot  be  doubted.  He,  doubtless,  might, 
at  his  election,  have  pleaded  some  of  these  matters,  but  not 
all,  as  a  defense  to  the  action  at  law;  but  he  saw  fit  to  do 
nothing  but  enter  a  plea  of  abatement  in  that  suit.  The 
question  is  not  whether  defendant  might  have  pleaded  some 
of  the  same  matters  in  defense  to  the  law  suit,  but  whether 
he,  in  fact,  did  do  so.  My  reading  of  his  pleading  leaves  no 
doubt  that  the  only  law  issue  that  he  tendered  was  whether 
or  not  the  notes  had  matured,  by  reason  of  his  removal  from 
Kossuth  County ;  and  a  trial  of  that  issue  would  not  deter- 
mine whether  or  not  the  notes  were  of  any  validity.  If  he 
did  not  see  fit  to  plead  an  equitable  defense  to  the  note,  the 
question  arises  whether  he,  in  a  law  suit,  may  interpose  an 
equitable  cross-petition.  Upon  that  question,  there  is  no 
doubt  in  the  authorities.  That  he  pleaded  facts  which  would 
justify  a  court  of  equity  in  giving  him  the  relief  demanded, 
is  unquestioned.  And,  to  determine  whether  or  not  one  is 
entitled  to  equitable  relief,  or  as  to  whether  his  action  is  at 
law  or  in  equity,  we  must  look  at  the  facts  pleaded,  but,  more 
particularly,  to  the  relief  demanded.  If  one  have  a  cause 
of  action  for  fraud,  duress  or  mistake,  upon  which  he  might 
bottom  a  law  suit,  or  which  he  might,  at  his  option,  plead  in 
defense  to  a  law  suit,  or  make  the  basis  of  a  cross-petition  in 
equity,  the  only  method  whereby  to  determine  which  remedy 
he  has  adopted,  is  to  look  at  the  facts  pleaded,  and  then  to 
the  relief  prayed  in  the  pleading  itself.  If  the  facts  pleaded 
justify  equitable  relief,  and  he  asked  such  relief,  his  cause  of 
action  certainly  must  be  in  equity.  In  other  words,  the  facfts 
pleaded  in  this  cross-petition  are  to  be  viewed  in  the  same 
manner,  as  to  substance,  as  if  the  same  facts  had  been  made 
the  basis  of  a  petition  in  chancery.  Oenerally  speaking,  an 
injunction  against  another,  a  decree  requiring  him  to  sur- 
render property,  or  requiring  the  cancellation  or  reformation 
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of  an  instrament,  can  be  heard  only  in  equity.  Pemvy  v. 
Cook,  19  Iowa  538.  So  that,  if  defendant  had  not  been 
sued  at  all,  he  would  have  had  the  right  to  commence  an 
action  against  the  plaintiff;  and,  had  he  alleged  the  facts 
which  he  set  out  in  his  cross-petition  in  this  case,  and  proved 
them,  he  would  undoubtedly  have  been  entitled  to  the  relief 
prayed,  and  this  relief  would  have  been  by  a  chancellor.  It 
should  be  conceded  then,  I  think,  that  defendant  interposed 
a  perfectly  valid  cross-petition  in  equity  against  the  plaintiff, 
and  that  he  did  not  plead  any  of  the  facts  therein  recited, 
as  a  defense  to  plaintiff's  case  at  law.  As  already  intimated, 
his  defense  to  plaintiff's  suit  at  law  was  nothing  but  a  plea 
in  abatement.  So  long  as  it  rested  with  the  defendant  to 
frame  his  own  issues,  it  is  not  for  the  court  to  say  that  he 
interposed  other  defenses  to  the  law  action.  He  sought,  how- 
ever, in  that  law  action,  by  a  perfectly  proper  cross-petition, 
to  have  that  relief  prayed  for  therein  which  could  be  only 
granted  by  a  court  of  equity.  The  question  then  arises,  his 
pleading  being  proper:  Was  he  entitled  to  have  the  issues 
tendered  by  his  cross-petition  transferred  to  the  equity  docket 
for  trial?  Upon  this  proposition,  there  should  be  no  doubt; 
for  the  Code  expressly  provides: 

**  Where  the  action  has  been  properly  commenced  by 
ordinary  proceedings,  either  party  shall  have  the  right,  by 
motion,  to  have  any  issue  heretofore  exclusively  cognizable  in 
equity  tried  in  the  manner  hereinafter  prescribed  in  cases  of 
equitable  proceedings ;  and  if  all  the  issues  were  such,  though 
none  were  exclusively  so,  the  defendant  shall  be  entitled  to 
have  them  all  tried  as  in  cases  of  equitable  proceedings.'^ 
Section  3435,  Code,  1897. 

There  remains,  then,  but  a  single  inquiry:  Having  an 
equitable  cross-petition  in  equity,  and  a  law  action  to  which 
the  defense  is  a  plea  in  abatement,  both  on  the  docket  at 
the  same  time,  which  one  should  be  first  tried  T  According 
to  the  early  decision  on  this  subject,  the  equitable  one  should 
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first  be  tried.    In  Kramer  v.  Conger,  16  Iowa  434,  which  was 
an  action  to  recover  real  property,  this  court  said : 

''Where,  as  in  this  case,  an  equitable  defense  is  set  up, 
that  issue  should  be  tried  as  in  equitable  proceedings,  by 
the  first  or  second  method,  according  to  its  class,  and  if  the 
equitable  defense  is  found  insufScient,  the  legal  issues,  if  any 
remain,  should  be  tried  by  a  jury,  unless  a  jury  is  waived. 
If  the  equitable  defense  is  found  sufficient,  the  court  may,  in 
a  proper  case  made,  grant  complete  relief." 

Again,  in  Van  Orman  v.  Spafford,  16  Iowa  186,  190,  the 
court  said : 

''There  being  no  legal  issues  presented  by  the  amended 
answer,  the  appropriate  practice  would  be  to  try  first  the 
equitable  issues  thus  made.  If  these  are,  in  a  case  like  the 
present,  found  for  the  defendant,  this  disposes  of  the  case  at 
law.  If  these  are  found  against  the  defendant,  then  if  there 
are  legal  issues,  they  are  next  to  be  disposed  of  in  the  manner 
provided  for  the  disposition  of  law  issues.  If  there  are  no 
such  legal  issues,  and  if  the  equitable  issues  are  found  against 
the  defendant,  judgment  is  entered  for  the  plaintiff  on  his 
petition  at  law." 

This  was  said  in  a  law  action  to  recover  possession  of 
property.  There,  as  here,  a  cross-bill  in  equity  was  filed,  and 
a  request  made  that  it  be  transferred  to  the  equity  docket,  and 
the  equitable  issues  heard.  Again,  in  Hackett  v.  High,  28 
Iowa  539,  the  court  said: 

"If,  therefore,  the  issues  presented  in  this  case  were 
equitable,  it  would  seem  that  all  controversy  would  be  closed. 
And  that  the  issues  arising  on  the  answer  are  strictly  equi- 
table, and  to  be  tried  as  in  cases  'heretofore  exclusively  cog- 
nizable in  equity,'  we  feel  quite  clear.  Plaintiff  could  not, 
without  settlement  with  his  partner,  before  the  adjustment 
of  their  partnership  affairs,  and  before  dissolution,  by  suing 
him  at  law,  deprive  him  of  the  right  of  having  a  settlement 
and  adjustment  in  an  equitable  tribunal.    Indeed,  a  well  rec- 
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ognized  part  of  the  equity  jurisdiction  is  the  settlement  of 
just  such  controversies." 

In  Morris  v.  Merriti,  52  Iowa  496,  501,  speaking  to  this 
point,  the  court  said: 

''The  question  now  arises  as  to  the  manner  of  trying 
the  issue  presented  by  this  equitable  answer,  and  the  other 
issues  in  the  case  arising  upon  plaintiff's  petition.  Code  Sec- 
tion 2517  provides  as  follows:  'Where  the  action  has  been 
properly  commenced  by  ordinary  proceedings,  either  party 
shall  have  the  right,  by  motion,  to  have  any  issue  heretofore 
exclusively  cognizable  in  equity  tried  in  the  manner  herein- 
after prescribed  in  cases  of  equitable  proceedings;  and  if  all 
the  issues  were  such  as  were  heretofore  cognizable  in  equity, 
though  none  were  exclusively  so,  the  defendant  shall  be 
entitled  to  have  them  all  tried  as  in  cases  of  equitable  pro- 
ceedings.'  This  section  provides  that  issues  exclusively  cog- 
nizable in  equity  shall  be  tried  as  equitable  proceedings,  i.  e., 
by  the  court  without  a  jury.  Other  issues  not  cognizable  in 
equity  are  to  be  tried  as  issues  at  law,  i.  e.,  by  a  jury.  This 
is  the  obvious  meaning  of  the  section.  In  actions  at  law, 
therefore,  when  equitable  issues  are  presented  they  are  triable 
as  in  chancery;  pure  issues  at  law  which  are  not  cognizable 
in  equity  are  to  be  tried  to  a  jury.  Such  is  the  interpretation 
which  this  court  has  given  the  section.  Vaai  Orman  v.  Spaf- 
fordf  Clarke  &  Co.,  16  Iowa  186;  Byers  v.  Rodabauffh,  17 
Iowa  53 ;  Hackeit  v.  High,  28  Iowa  539 ;  Kramer  v.  Conger, 
16  Iowa  434.  In  some  of  these  cases  it  is  said  that  the  equi- 
table issues  should  be  first  tried.  This  course  we  presume 
should  be  pursued  when  the  trial  of  the  equitable  issue  in  a 
certain  event  would  dispose  of  the  case.  But  if  the  trial  of 
the  law  issue  would,  in  the  event  of  a  verdict  for  one  of  the 
parties,  render  a  trial  of  the  equitable  issue  unnecessary,  in 
that  case  the  issue  at  law  should  be  first  tried.  The  issue, 
either  equitable  or  at  law,  should  be  first  tried  which  may 
result  in  rendering  a  further  trial  unnecessary.  This  rule  is 
supported  by  reasons  based  upon  the  economical  and  speedy 
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administration  of  justice.  If  a  single  trial  will  dispose  of  a 
case,  the  law  will  not  permit  another.  If  the  disposition  of 
one  issue  may  finally  settle  the  rights  of  the  parties  it  should 
be  first  tried,  to  the  end  that  further  proceedings  may  be 
dispensed  with." 

In  Twogaod  v.  AUee,  125  Iowa  59,  61,  the  court  said : 
''The  parties  were  the  same,  the  issues  practically  iden- 
tical, and  a  court  of  equity  could  alone  grant  complete  relief. 
The  equitable  issues  were  such  as  to  dispose  of  the  entire  con- 
troversy. Had  the  law  issues  been  first  tried,  the  result  would 
not  have  been  conclusive  of  all  the  equitable  issues  tendered. 
But  equity  could  dispose  of  the  entire  matter.  In  such  cases 
the  equity  suit  should  first  be  tried.  That  the  cases  were 
properly  consolidated,  goes  without  saying.  After  this  con- 
solidation, there  were  many  matters  which  could  not  be  sub- 
mitted to  a  jury,  and  we  think  the  trial  court  was  right  in 
denying  a  jury  trial.  See,  as  sustaining  our  conclusion,  Mor- 
ris v.  Merriti,  52  Iowa  496;  Oatch  v.  Garretson,  100  Iowa 
252 ;  Wilkinson  v.  Pritchard,  93  Iowa  308 ;  Marqvds  v.  lUsey, 
99  Iowa  135.  The  cases  relied  upon  by  appellant  are  not  in 
point.  His  argument  is  based  upon  the  thought  that,  if  the 
issues  are  of  fact,  the  case  is  necessarily  for  a  jury.  But  this 
is  not  true.  Issues  of  fact  may  arise  in  an  equity  suit.  (Gen- 
erally speaking,  it  is  the  nature  of  the  relief  sought  which 
determines  the  character  of  an  action.  Kelly  v.  Andrews, 
94  Iowa  486.  Cancellation  of  a  written  instrument  can  only 
be  granted  by  a  court  of  equity.  Moreover,  after  the  con- 
solidation of  the  two  cases,  which  was  manifestly  proper, 
the  entire  case  could  be  disposed  of  by  a  chancellor.  Had  the 
case  been  submitted  to  a  jury  upon  issues  of  fact  which  it 
could  properly  consider,  there  would  yet  have  remained  equi- 
table issues  to  be  disposed  of.  Under  such  circumstances  it 
was  proper  to  try  the  entire  case  as  in  equity.  See,  h&  further 
sustaining  our  conclusions.  Palmer  v.  Palmer y  90  Iowa  17." 
In  Johnston  &  Son  v.  RobtLck,  104  Iowa  523,  we  said: 
''It  may  be  conceded  that,  unless  the  petition  failed  to 
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state  a  cause  of  action,  the  court  erred  in  ordering  the  issues 
at  law  to  be  tried  in  equity.  Under  Section  3435  of  the  Code, 
on  motion,  issues  cognizable  in  equity  may  be  transferred  to 
the  equity  side,  but  not  the  issues  at  law,  and  no  motion  is 
required  to  have  these  tried  separately  in  the  proper  forum. 
It  is  said  in  Byers  v,  Bodabaugh,  17  Iowa  53,  Hhat  the  right 
to  have  an  action  transferred  from  one  docket  to  another 
arises  only  where  the  plaintiff  has  brought  his  action  by  the 
wrong  proceedings;  that  is,  where  he  has  brought  his  action 
by  ordinary,  when  he  should  have  adopted  equitable,  proceed- 
ings, and  e  cowverso.'  Morris  v.  Merrittj  52  Iowa  496,  is  in 
point.  Referring  to  this  section,  Beck,  J.,  says  (supra) : 
.  .  .  Where  the  issues  are  mixed,  the  procedure  seems  to  be 
somewhat  controlled  by  statute.  For  this  reason,  defenses  at 
law  to  an  equitable  action  must  be  determined  by  the  chan- 
cellor. Bymwn  v.  Lynch,  76  Iowa  587;  Frost  v,  Clark,  82 
Iowa  298;  Wilkinson  v,  Pritchardj  93  Iowa  308;  Leach  v. 
Kundson,  97  Iowa  643;  Oaich  v.  Oarretson,  100  Iowa  252; 
Eva^ns  v.  McConneU,  99  Iowa  326.  Gbing  to  trial  does  not 
waive  the  error  of  the  court  in  changing  the  form  of  action. 
Bahh  V,  Albright,  93  Iowa  50.  Undoubtedly,  the  ordinary 
rule  is  to  hear  the  equitable  issues  first.  But,  where  a  trial 
at  law  will  practically  settle  all  matters  in  controversy,  it 
ought  to  be  first  had.    Morris  v.  Merritt,  supra." 

In  Thatcher  v.  Stickney  Bros.,  88  Iowa  454,  456,  we  said : 
''The  assignment  leads  us  to  consider  the  state  of  the 
pleadings  in  the  case.  The  original  petition  is  in  paragraphs 
numbered  from  'first'  to  'sixth.'  It  contains  but  a  single 
count,  and  is  for  damages  because  of  the  failure  to  pay  the 
assessments,  resulting  in  a  refusal  by  the  corporation  to  make 
the  transfer  on  the  books.  The  answer,  because  of  its  admis- 
sions, makes  the  issue  one  upon  its  allegations  for  affirmative 
relief  in  the  reformation  of  the  contract,  and  the  denial  by  the 
plaintiff.  With  the  issue  thus  presented,  if  the  contract 
should  be  reformed,  it  would  show  that  the  plaintiff  should 
pay  the  assessments,  and  he  would  have  no  cause  of  action. 
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If  not  so  reformed  the  admissions  by  the  defendant  would 
8how  its  liability,  and  the  result  would  be  determined  in 
either  case  without  further  proceedings.  The  issue  as  to 
reformation  is  purely  an  equitable  one.  Carey  v.  Quniman, 
65  Iowa  702.  With  this  condition  of  the  pleadings  there 
could  be  no  issue  for  a  jury." 

Whatever  of  confusion  there  may  be  in  the  cases  in  gen- 
eral, our  latest  pronouncement  upon  the  subject  is  found  in 
MVeseman  v.  Chraham,  157  Iowa  430.  There,  plaintiff  brought 
an  ordinary  law  action  upon  a  contract  to  recover  damages. 
The  defendant  admitted  signing  the  writing,  but  alleged  that 
it  never  became  a  contract,  and  filed  a  cross-petition,  in  which 
he  asked  the  cancellation  of  the  contract,  and  he  then  moved 
to  transfer  the  case  for  trial  on  his  cross-petition  to  the  equity 
side  of  the  docket.  This  motion  was  sustained,  and,  upon 
appeal,  we  said : 

' '  We  are  of  the  opinion  that  the  court  properly  sustained 
the  motion  to  transfer.  It  is,  of  course,  true  that  the  question 
whether  there  had,  in  fact,  been  a  contract  and  the  question 
of  fraud  in  its  procurement,  if  there  was  a  contract,  could 
both  be  determined  in  a  law  action.  But  the  plaintiff  might 
have  dismissed  before  trial,  in  which  event  the  defendant,  in 
the  absence  of  a  cross-petition  praying  a  cancellation  of  the 
contract,  might  still  be  subject  to  another  action  on  an  appar- 
ently valid  contract.  We  have  held  that  the  cancellation  of 
a  contract  can  only  be  procured  in  equity,  and  uAder  the 
rule  so  announced  the  issue  here  was  properly  tried.  Two- 
good  V.  AUee,  125  Iowa  59;  Carey  v.  Ounmson  et  oL,  65 
Iowa  702;  Johnston  <&  Sons  v.  Robwck,  104  Iowa  523.'* 

Neither  Carey  v.  Ounmson^  65  Iowa  702,  nor  Richards  v. 
Monroe^  85  Iowa  359,  is  in  point.  In  each,  the  action  was  at 
laWy  and  the  defendant  pleaded  equitable  defenses  only; 
there  was  no  cross-petition  in  either  case,  and  no  prayer  for 
any  eqmtable  relief.  The  cases  are  authority  for  my  position, 
because,  in  each,  the  decision  was  made  to  turn  upon  the 
proposition  that  in  neither  was  there  any  prayer  for  reforma- 
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tion,  or  any  other  equitable  relief.  It  matters  not  that,  in 
each  of  the  eases,  plaintiff  moved  to  transfer,  because  the  stat- 
ute already  quoted  gave  either  party  the  right  to  ffle  such  a 
motion;  so  that  the  distinction  which  the  majority  attempt 
to  draw,  because  of  the  fact  that  it  was  plaintiff  who  moved 
to  transfer,  rather  than  the  defendant,  is  of  no  moment. 

I  agree  that  certain  facts  may  be  pleaded,  as  an  equitable 
defense  to  an  action  at  law,  or  the  pleader  may  plead  them, 
not  as  a  defense,  but  as  ground  for  equitable  relief,  by  way 
of  cross-petition,  and  he  may,  doubtless,  do  both,  in  certain 
cases;  but  it  is  very  clear  to  my  mind  that,  if  his  pleading 
is  simply  by  cross-petition,  in  which  he  asks  proper  equitable 
relief,  there  can  be  no  doubt,  under  our  statute,  that  he  is 
entitled  to  have  the  equitable  issues  presented,  transferred  to 
the  equity  docket,  and  those  issues  tried  in  chancery;  and,  if 
they  will  dispose  of  the  whole  case,  or,  for  any  other  reason, 
it  is  apparent  that  they  should  first  be  tried,  he  is  also  entitled 
to  that  relief.  The  right  to  plead  in  equity,  or  the  right  to 
have  his  case  tried  in  that  forum,  I  think,  cannot  be  made 
to  depend  upon  whether  he  or  his  adversary  gets  to  the  court- 
house first.  It  will  be  conceded,  I  think,  that,  had  the  defend- 
ant commenced  his  suit  against  the  plaintiff,  alleging  the  facts 
recited  in  his  cross-petition,  and  making  the  prayer  therein 
contained,  he  would  have  been  entitled  to  have  that  case  tried 
in  equity.  If  this  be  conceded,  as  I  think  it  must  be,  then 
the  right  cannot  be  taken  away  from  him,  simply  because  his 
adversary,  hearing,  perhaps,  of  what  was  likely  to  happen, 
rushed  off  to  the  clerk's  office,  and  got  a  petition  at  law  on 
file,  and  a  notice  served,  before  the  defendant  commenced  his 
action  in  equity.  The  majority,  conceding  the  first  of  these 
arguments,  nevertheless  contend  that  the  matter  is  ruled  by 
Biermamn  v.  Ouaraniy  Mut.  L*  In$.  Ca.,  142  Iowa  841,  and 
some  other  cases. 

I  have  already  demonstrated,  I  think,  that  the  notes  were 
negotiable.    It  is  perfectly  apparent  that  the  plaintiff  might. 
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at  any  time,  dismiss  his  action  upon  the  notes,  negotiate  those 
which  had  not  matured  by  their  terms,  either  at  the  time 
this  action  was  brought,  or  now,  dispose  of  them  to  innocent 
holders,  or  perplex  the  defendant  with  successive  suits  upon 
the  notes;  and,  if  he  (plaintiff)  is  insolvent,  harass  the  de- 
fendant with  impunity,  by  commencing  suits  on  each  note,  and 
as  many  as  he  might  see  fit  to  bring,  until  final  judgment 
and  decree.  It  should  not  be  overlooked  that,  on  the  law 
side,  plaintiff  might  have  been  defeated  by  the  plea  of  abate- 
ment  alone;  and  that,  if  so  defeated,  he  could  withdraw  his 
notes  which  had  not  then  matured,  according  to  their  terms, 
dispose  of  them  to  an  innocent  holder;  and  this  innocent 
holder  might  recover  the  full  amount  thereof  from  the  defend- 
ant, the  defendant  in  such  case  being  wholly  without  recourse 
upon  the  plaintiff,  because  he  (plaintiff),  if  for  no  other 
reason,  was  and  is  insolvent.  The  doctrine  of  Us  pendens  does 
not  apply  to  personal  property,  especially  to  negotiable  notes. 
A  judgment  on  the  note  which  fortuitously  matured  during 
the  pendency  of  the  suit,  even  in  defendant's  favor,  would 
not  be  notice  to  or  binding  upon  a  good-faith  purchaser  of 
the  notes  which  had  not  yet  matured,  according  to  their  terms. 
It  is  this  which  distinguishes  the  Biermann  case  from  the  one 
at  bar.  That  was  an  action  upon  an  insurance  policy.  The  loss 
having  occurred,  the  policy  was  not  negotiable;  and,  while 
the  plaintiff  there  might  have  dismissed  his  case,  there  was 
no  showing  that  he  was  insolvent,  was  likely  to  bring  separate 
suits,  that  the  insurance  policy  had  not  fully  matured,  or 
that  it  was  negotiable.  Smith  v.  Short,  11  Iowa  523,  is  in 
no  manner  in  point:  that  was  an  action  to  recover  the  pur- 
chase price  of  land,  an  action  at  law.  The  defendant,  by 
an  independent  action  in  equity,  sued  to  enjoin  the  proceeding 
at  law,  on  the  ground  that  the  contract  had  been  procured 
through  fraud.  Manifestly,  such  a  case  is  not  authority  for 
anything  involved  in  this  proceeding.  In  Smith  v.  Ghriswold, 
95  Iowa  684,  the  facts  were  pleaded  defensively,  under  the 
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statute  allowing  both  legal  and  equitable  defenses;  and  it 
did  not  appear  that  the  action  was  on  a  negotiable  instru- 
ment, nor  were  any  equitable  matters  pleaded  which  were  not 
a  defense  to  the  lawsuit.    No  other  issue  was  made,  as  in  this 
case.    Here,  as  already  indicated,  there  was  a  plea  in  abate- 
ment.   I  think  that  we  are  clearly  up  against  the  proposition 
of  following  or  overruling  the  Weseman  case,  supra;  and, 
as  it  is  the  latest  expression  of  this  court  upon  the  subject,  I, 
for  one,  do  not  favor  overruling  it,  especially  in  this  case, 
which  introduces  elements  making  it  much  stronger  than  that 
one.    I  do  not  regard  the  mere  circumstance  that  the  plaintiff, 
after  the  motion  had  been  fiOied,  and  while  the  motion  was 
being  argued,  brought  the  notes  into  court,  and  placed  them 
in  the  custody  of  the  clerk,  and  caused  an  entry  to  be  made, 
of  some  sort,  that  they  were  to  be  left  in  the  custody  of  the 
clerk  until  the  final  adjudication  as  to  their  validity  was  had, 
in  any  way  changes  the  rule  as  to  the  forum  in  which  the 
matter  should  be  adjudicated.    By  his  cross-petition,  the  de- 
fendant had  already  fastened  the  jurisdiction  of  the  court 
upon  these  notes,  and  plaintiff  could  not,  by  bringing  them 
into  court  and  depositing  them,  deprive  the  defendant  of  his 
right  to  have  his  action  in  equity  properly  tried  and  disposed 
of.    Surely,  the  discussion  in  the  opinion  as  to  the  effect  of 
an  adjudication  upon  one  of  the  notes  in  suit,  is  beside  the 
case;  for  I  do  not  believe  that  the  majority  wish  to  affirm 
that  such  an  adjudication  is,  in  any  way,  binding  upon  the 
holder  of  a  note  taken  before  maturity,  from  one  who  had 
been  a  party  to  some  litigation  upon  one  of  a  series  of  notes 
which  had  matured  before  the  holder  made  to  another  his 
transfer  or  sale  of  the  notes  not  matured.    In  so  far  as  defend- 
ant's  cause  of  action  is  concerned,  the  issues  he  presented,  of 
cancellation  and  his  prayer  to  enjoin  the  plaintiff  from  dispos- 
ing of  the  notes,  and  from  bringing  actions  thereon  to  harass 
the  defendant,  were  exclusively  cognizable  in  a  court  of  equity, 
and  these  issues  could  not  be  tried  in  a  law  action.    In  deter- 
mining whether  or  not  the  issues  presented  were  heretofore 
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exclusively  cognizable  in  equity,  we  must  look  to  see  what 
the  relief  prayed  for  in  the  petition  reciting  the  facts  really  is. 
On  the  whole  record,  I  think  the  order  made  by  the 
district  court  was  correct,  and  that  it  should  be  aflSrmed. 


M.  M.  Molsberby,  Appellee,  v.  S.  B.  Briqos,  Appellant. 

APP£ABu4N0£:  Special  Appearance— Failure  to  Axmonnce— Effect. 
1  An  appearance  in  an  action  and  in  the  court  in  which  the  action 
is  pending  will  be  considered  a  general  appearance  and  will  give 
the  court  juriadietion  of  the  defendant  for  aU  purposes  connected 
with  the  case,  unless  announcement  is  made,  at  the  very  time  the 
appearance  is  made,  that  such  appearance  is  special  and  for  the 
sole  purpose  of  attacking  the  jurisdiction  of  the  court,  (Sec  3541, 
Par.  4,  Code  Supp.,  1913.) 

APPEABAKCE:  Special  Appearance— Motion  to  Set  Aside  Default— 
2, 5  Nature  of  Motion — ^Effect.  An  appearance  in  an  action,  made  by 
iUing  a  motion  to  set  aside  a  default  judgment,  will  not  be  con- 
sidered a  special  appearance  simply  because  the  said  motion  makes 
the  claim  that  the  court  was  without  jurisdiction  to  enter  the  judg- 
ment. To  avoid  a  general  appearance  and  all  its  consequences, 
announcement  must  be  made,  when  the  motion  is  filed,  that  the 
appearance  is  for  the  sole  purpose  of  attacking  the  jurisdiction  of 
the  court.  It  will  avail  nothing  to  make  such  announcement  at 
the  hearing  on  the  motion,  some  six  weeks  later.  (Sec.  3541,  Par.  4, 
Code  Supp.,  1913.) 

COUBTS:    Jurisdiction — ^Failure  to  Axmotmce  Special  Appeazance — 

3  Effect.  Even  though  the  court  has  no  jurisdiction  of  a  defend- 
ant by  reason  of  failure  to  make  proper  service,  yet  such  juris- 
diction is  fully  acquired  by  the  act  of  the  defendant  in  filing  a 
motion  to  set  aside  a  default  judgment  without  announcing 
at  the  time  of  filing  the  motion,  that  his  appearance  is  special  and 
for  the  sole  purpose  of  attacking  the  jurisdiction  of  the  court.  ( Sec. 
3541,  Par.  4,  Code  Supp.,  1013.) 

XCJDGMEKT:       By     Default — ^Vacation — CkmditioiiB— Pleading     Is- 

4  snably.  Vacating  a  default  judgment  may  be  on  condition  that 
the  defendant  plead  by  a  stated  time. 

APPEAEAKCE:    Special  Appearance — ^Motion  to  Set  Aside  Default — 
2, 5  Katnze  of  Motion — ^Effect. 

JX7DOMENT:     Oozrection— Incorrect  Becord  as  to  Appearance.    An 

6    unsigned  record,  made  by  the  clerk,  reciting  that  an  appearance 
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was  "special/'  when  it  was,  in  fact,  "general,"  is  subject  to 
correction  by  the  court. 

Saukobb,  J.,  dissents,  holding  that  the  quantum  of  proof  was 
not  sufficient  to  justify  the  correction. 

Appeal  from  Floyd  District  Covrt. — C.  H.  Kblley,  Judge. 

Monday,  Majkgh  20,  1916. 

Reheabing  Denied  Wednesday,  June  28,  1916. 

Appeal  from  the  judgment  of  the  court  in  setting  aside 
a  default,  and  from  the  action  of  the  court  in  correcting  the 
record  made  at  the  time  the  default  was  set  aside.  Defendant 
appeals. — Affirmed  on  both  appeals. 

M.  Hartness  and  Framk  Lingenf elder,  for  appellant. 
J,  C,  Campbelly  for  appellee. 

Gaynor,  J. — On  the  6th  day  of  November,  1913,  the 
plaintiff  fiOied  his  petition  in  the  district  court  of  Floyd 
County,  Iowa,  claiming  of  the  defendant  the  sum  of  $212  for 

board,  lodging  and  washing  furnished  defend- 

^'  i^Tafao^ar-    ant  and  his  children.    On  the  same  day,  the 

announce^ef-     plaintiff  causcd  to  be  prepared  and  delivered 

to  the  sheriff  an  original  notice  of  the  com- 
mencement of  the  action  in  due  form  and  duly  signed,  with 
directions  to  serve  the  same  upon  the  defendant.  On  the 
same  day,  the  sheriff  to  whom  notice  was  delivered  served 
the  same  upon  the  defendant  personally  in  Charles  City  Town- 
ship in  said  county,  the  notice  and  return  being  in  the  follow- 
ing language: 

"M.  M.  Molsberry,  Plaintiff,  v.  S.  B.  Briggs,  Defendant. 

*'In  the  District  Court  of  the  State  of  Iowa  in  and  for 
Floyd  County,  December  Term,  A.  D.  1913. 

'  *  To  Said  Defendant :  You  are  hereby  notified  that  there 
is  now  on  file  in  the  office  of  the  clerk  of  the  district  court 
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of  Floyd  County^  Iowa,  the  petition  of  the  plaintiff  afore- 
said, claiming  of  you  the  sum  of  $212  and  interest  at  6  per 
cent  from  the  1st  day  of  February,  A.  D.  1909,  as  money 
justly  due  for  board,  washing,  lodging,  nursing,  etc.,  fur- 
nished yourself,  wife  and  children  from  October  1,  1908,  to 
February  1,  1909.  You  are  also  notified  that  unless  you 
appear  thereto  and  defend  before  noon  of  the  second  day 
of  the  term  of  said  district  court  of  said  Floyd  County,  to 
be  commenced  at  the  courthouse  in  Charles  City,  on  the  1st 
day  of  December,  A.  D.  1913,  default  will  be  entered  against 
you  and  judgment  rendered  thereon. 

**J.  C.  Campbell,  Attorney  for  Plaintiff. 


* '  State  of  Iowa,  Floyd  County .- 

*'I  do  hereby  certify  that  on  the  6th  day  of  November, 

1913,  I  served  the  within  notice  on  S.  B.  Briggs  personally 
in  Charles  City  Township,  Floyd  County,  Iowa,  by  reading 
the  same  to  him  and  delivering  to  him  a  true  copy  thereof. 

''H.  D.  White,  Sheriff  of  Floyd  County,  Iowa. 
'*  J.  C.  Campbell,  Attorney  for  Appellee." 

Said  notice  and  return  were  duly  filed  with  the  clerk  of 
said  court  on  the  7th  day  of  November,  1913.  On  the  7th 
day  of  January,  1914,  being  the  January,  1914,  term  of  said 
court,  there  being  no  appearance  for  defendant,  plaintiff  took 
default  against  the  defendant.    On  the  14th  day  of  January, 

1914,  the  defendant  appeared  by  his  attorney,  F.  Lingen- 
felder,  filed  in  said  court  a  motion  to  set  aside  the  default 
8o  entered,  and  based  said  motion  and  right  upon  the  alleged 
fact  that  a  copy  of  the  original  notice,  delivered  to  him  by 
the  defendant  at  the  time  of  the  alleged  service,  was  not 
signed,  and  was  not,  therefore,  a  true  copy  of  the  original 
notice  as  required  by  law,  the  motion  being  in  the  following 
words : 

''Comes  now  the  defendant  and  moves  the  court  to  set 
aside  the  default  granted  to  the  plaintiff  in  the  above  entitled 


528  MoLSBEBBT  V.  Briqgs.  [176  Iowa 

case,  and  as  grounds  therefor  submits  the  following  affidavit." 
This  motion  was  signed,  **  Prank  Lingenf elder,  Attorney 
for  the  Defendant."  The  affidavit  attached  to  the  motion  is 
signed  by  defendant  and  is  to  the  effect  that  no  notice  of  the 
pendency  of  the  suit  was  ever  served  upon  him,  as  required 
by  law,  and  that  default  and  judgment  are  void  and  of  no 
force  and  effect  for  that  reason;  that  a  pretended  notice  of 
the  pendency  of  the  action  was  served  upon  him,  and  that  a 
copy  was  given  him.  A  copy  is  set  out,  which  appears  not 
to  be  signed  by  anyone.  The  copy  is  an  exact  copy  of  the 
original  notice,  except  that  it  has  not  the  signature  of  the 
plaintiff  or  his  attorney  attached.  The  plaintiff  filed  a 
resistance  to  this  motion.  The  court,  however,  on  the  7th 
day  of  March,  1914,  sustained  defendant's  motion.  In  the 
order,  it  is  recited  by  the  court,  F.  Lingenfelder  appearing 
for  the  defendant : 

**It  is  further  ordered  and  adjudged  by  the  court  that 
the  default  entered  against  the  defendant  be  and  the  same  is 
hereby  set  aside,  providing  that  defendant  files  an  answer  in 
the  cause  by  the  second  day  of  the  next  term  of  the  court." 
On  the  2d  day  of  May,  1914,  the  defendant  perfected 
an  appeal  from  the  order  and  judgment  of  the  court  so  made, 
and  complains:  (1)  That  the  court  had  no  jurisdiction  to 
enter  a  default  against  the  defendant  in  the  case,  for  the 
reason  that  there  was  no  notice  of  the  action  served  upon  the 
defendant;  (2)  that  the  court  had  no  jurisdiction  of  the 
defendant  in  said  action,  for  the  reason  that  there  was  no 
notice  served  upon  defendant,  as  required  by  law,  at  the 
beginning  of  the  action.  The  special  complaint  of  the  action 
of  the  court  seems  to  be  that  the  motion  to  set  aside  the 
default  should  have  been  ''granted  unconditionally;  that, 
inasmuch  as  the  service  of  the  notice  was"  insufficient,  th^ 
defendant  was  not  in  court;  that  the  appearance  of  Lingen- 
felder for  him  was  a  special  appearance,  and  for  the  purpose 
only  of  having  the  default  set  aside ;  that  this  gave  the  court 
no  jurisdiction  over  the  defendant  except  jfor  the  purposes 


June  1916]  Molsbebbt  v.  Bbiggs.  529 

of  the  motion,  because  of  the  want  of  service  of  notice ;  that 
it  was  error  for  the  court  to  attach  the  condition  that  the 
defendant  plead  issuably  by  the  second  day  of  the  next  term ; 
that,  when  the  court  found  that  there  was  insufficient  service 
of  notice  to  bring  the  defendant  before  him  (the  appearance 
of  Lingenfelder  being  special  and  for  the  purpose  only  of 
having  the  default  set  aside  upon  insufficient  notice),  there 
was  no  jurisdiction  in  the  court  over  the  defendant  to  make 
any  order  affecting  defendant's  rights,  or  to  require  him  to 
plead  issuably.  Defendant  relies  upon  the  provisions  of 
Section  3541  of  the  Code  Supplement  of  1913,  which  reads 
as  follows: 

**The  mode  of  appearance  may  be:  (1)  by  delivering  to 
the  plaintiff  or  the  clerk  of  the  court  a  memorandum  in 
writing  to  the  effect  that  the  defendant  appears,  signed  either 
by  the  defendant  in  person  or  his  attorney,  dated  the  day  of 
its  delivery  and  filed  in  the  case;  (2)  by  entering  an  appear- 
ance in  the  appearance  docket  or  judge's  calendar,  or  by 
announcing  to  the  court  an  appearance  which  shall  be  entered 
of  record;  (3)  by  taking  part  either  personally  or  by  attor- 
ney in  the  trial  of  the  case;  (4)  any  defendant  may  appear 
specially  for  the  sole  purpose  of  attacking  the  jurisdiction 
of  the  court.  Such  special  appearance  shall  be  announced 
at  the  time  it  is  made  and  shall  limit  the  party  to  juris- 
dictional matters  only  and  shall  give  him  no  right  to  plead 
to  the  merits  of  the  case." 

The  contention  of  Attorney  Lingenfelder  is  that  he 
appeared  specially  for  the  defendant,  and  for  the  sole  pur- 
pose of  attacking  the  jurisdiction  of  the  court;  that  by  such 
appearance  the  court  obtained  no  jurisdiction  of  the  defend- 
ant, other  than  that  involved  in  the  motion  to  set  aside  the 
default  for  want  of  jurisdiction ;  that  the  defendant  was  not 
in  court  for  any  other  purpose;  and  that,  this  purpose  being 
accomplished,  the  court  had  no  further  jurisdiction  over  the 
defendant  to  order  him  to  plead  issuably,  or  otherwise.    The 

Vol.  176  Ia.— 34 
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defendant  eannot  well  complain  of  the  action  of  the  court  in 
setting  aside  the  default.  That  was  just  what  he  asked  for. 
The  only  complaint  available  to  defendant  is  that  the  court 
exceeded  its  jurisdiction  in  requiring  the  defendant  to  plead 
iS8n4ibly  on  the  second  day  of  the  next  term  of  the  court.  This 
appeal  rests,  we  think,  upon  the  sole  claim  that  the  appear- 
ance of  the  defendant  by  Lingenfelder,  with  this  motion  to 
set  aside  the  default,  was  a  special  appearance,  made  under 
the  fourth  division  of  Section  3541,  Code  Supplement,  1913. 
It  will  be  noted  that  the  motion  to  set  aside  the  default 
was  filed  on  the  14th  day  of  January,  1914;  that  in  this 
motion  there  was  nothing  to  indicate  that  the  appearance  of 
the  defendant  by  Lingenfelder  was  special.  Nor  is  it  claimed 
that,  at  the  time  this  motion  was  filed,  Lingenfelder 
announced  in  any  way,  by  writing  or  otherwise,  that  his 
appearance  was  other  than  general.  All  that  the  record  dis- 
closes, touching  the  filing  of  the  motion,  is  that,  on  the  14th 
day  of  January,  1914,  this  motion,  hereinbefore  set  out,  was 
filed,  asking  that  the  default  be  set  aside.  No  further  appear- 
ance was  made  by  the  defendant,  or  anyone  for  him,  until 
the  7th  day  of  March,  following.  There  is  nothing  in  the 
record  to  show,  and  there  is  no  claim  by  defendant,  that  he 
filed  anything  to  indicate  that  his  appearance  was  not  gen- 
eral, other  than  the  motion  itself  indicates.  In  Canklin  v. 
Johnsmi,  34  Iowa  266,  it  was  held  that  the  filing  of  a  motion 
in  an  action  is,  in  effect,  an  appearance,  not  only  in  the 
action  but  in  the  court  in  which  the  action  is  pending.  By 
the  filing  of  the  motion,  therefore,  the  defendant  appeared 
in  this  action  and  also  in  the  court  in  which  the  action  was 
pending.  All  appearances  are  presumed  to  be  general  and 
give  the  court  jurisdiction  of  the  defendant  for  all  purposes 
connected  with  the  case.  An  appearance,  however,  may  be 
specially  to  object  to  the  jurisdiction  of  the  court,  and,  when 
80  limited,  the  court  acquires  jurisdiction  of  the  defendant 
only  for  the  purposes  of  the  motion.  Subdivision  4,  Section 
3541,  Code  Supplement  of  1913,  provides: 
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''Any  defendant  may  appear  specially  for  the  sole  pur- 
pose of  attacking  the  jurisdiction  of  the  court.  Sttch  special 
appearcmce  shall  be  annaimced  ai  the  time  it  is  made  and 
shall  limit  the  party  to  jurisdictional  matters  only  and  shall 
give  him  no  right  to  plead  to  the  merits  of  the  case." 

To  be  special,  the  appearance  must  be  announced  at  the 
time  the  appearance  is  made.  An  announcement  made  sub- 
sequently is  wholly  ineffectual  to  limit  the  character  of  the 
appearance.  If  not  announced  at  the  time  the  appearance 
is  made,  the  party  must  be  held  to  have  made  a  general 
appearance  at  the  time. 

It  is  claimed,  however,  by  the  defendant,  that  the  motion 
itself  indicates  that  the  appearance  was  special;  that  the 
character  of  the  motion  indicates  that;  that  all  the  relief  he 

asked  was  that  the  court  set  aside  the  default 

2.   Appeasance:  »  j.       J»     •       •    j»   a*  j.\^    j.     t^       jii     i 

special  appear-    lor  want  of  jurisdiction ;  that  he  filed  no 
to  set  aside  de-    affidavit  of  merit,  and  therefore  it  is  claimed 

fault :  nature  ,  ,  ..,«  i^,  -i.^i 

of  motion :  ef-     that  the  motion  itself  would  have  advised  the 

feet. 

court  that  the  appearance  was  special.  This, 
however,  does  not  save  the  matter;  for  the  statute  reads  that 
special  appearance  shall  be  announced  at  the  tims  it  is  made. 
This  was  not  done,  and  the  matter  cannot  be  left  to 
speculation. 

It  is  said  that  the  court  had  no  jurisdiction  to  enter 
default,  by  reason  of  the  want  of  service.  This  fact  the 
court  recognized,  and  set  aside  the  default.     It  is  claimed 

that,  having  set  aside  the  default,  the  juris- 

^*  Sctio^^^aiTiure    diction  ended,  and  the  court  had  no  authority 

speciaf appear-    to  make  further  order  touching  the  defend- 

ance  *  effect.  .— 

ant.  This  would  be  true  if  the  appearance 
was  special  and  for  that  purpose  alone,  but  where  the  appear- 
ance is  general — where  a  special  appearance  has  not  been 
announced  at  the  time  the  appearance  is  made — this  conten- 
tion woilld  not  be  true.  Reliance  is  had  upon  what  is  said 
by  this  court  in  Baals  v.  Shules,  29  Iowa  507.  In  this  case, 
it  is  said: 
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**The  appearance,  if  any,  was  made  after  the  default 
was  entered,  and  for  the  purpose  of  pointing  out  to  the  court 
the  error  in  its  proceeding.  This,  in  our  opinion,  is  not  such 
an  appearance  to  the  action  as  will  cure  the  defect  resulting 
from  ike  unauthorized  act  of  the  court  in  entering  the  default. 
A  judgment  or  order  entered  without  authority  may  cer- 
tainly be  corrected,  at  the  proper  time  and  in  the  proper  • 
manner,  upon  the  application  of  the  party  aggrieved.  It 
can  hardly  be  claimed  that  by  making  the  objection  he  cures 
the  very  defect  complained  of.  It  is  a  very  different  case 
from  a  party  appearing  to  object  to  insufficient  notice.  In 
such  a  case  it  is  held  that  the  notice,  by  bringing  the  party 
into  court,  has  served  its  proper  office,  and  the  party,  being 
in  court,  is  held  to  answer.  In  this  case,  the  party  did  not 
appear  before  the  default  was  entered.  The  notice  being 
insufficient,  and  no  appearance  being  entered  for  defendant, 
the  default  was  not  properly  taken,  and  was  objected  to  in 
a  proper  manner  by  defendants'  attorneys."  See  Hoitt  v. 
Skinner,  99  Iowa  360. 

The  Boals  case,  supra,  was  decided  under  the  provisions 
of  Section  2840  of  the  Revision  of  1860,  which  reads  as 
follows : 

**The  mode  of  appearance  may  be:  .  .  .  3.  By  an  appear- 
ance, even  though  specially  made,  by  himself  or  his  attorney, 
for  any  purpose  connected  with  the  cause;  or  for  any  pur- 
pose connected  with  the  service,  or  insufficiency  of  the  notice. 
And  an  appearance,  special  or  other,  to  object  to  the  sub- 
stance or  service  of  the  notice,  shall  render  any  further  notice 
unnecessary,  but  may  entitle  the  defendant  to  a  continuance," 
etc. 

The  appearance  in  the  Boals  case  was  not  made  until 
after  default  had  been  entered.  The  contention  of  the  plain- 
tiff was  that,  by  appearing,  the  defendant  waived  any  defect 
in  the  notice,  and  therefore  the  default  ought  not  to  be  set 
aside.  The  contention  of  the  defendant  was  that,  the  notice 
being  defective  and  insufficient  to  justify  the  entering  of  the 
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default,  the  default  was  improvidently  entered,  and  without 
jurisdiction  of  the  defendant  at  that  time  to  enter  default.' 
The  court  did  not  hold,  nor  could  it  hold  in  the  face  of  the 
above  statute,  that  the  appearance  did  not  confer  jurisdiction 
upon  the  court  in  the  further  proceeding  of  the  cause.  The 
right  to  have  the  default  set  aside  was  complete,  and,  under 
that  statute,  the  defendant  was  in  court  for  all  purposes  con- 
nected with  the  case,  so  far  as  the  future  was  concerned,  and 
the  language  used  must  be  construed  in  the  light  of  the  statute 
as  it  then  was.  At  the  time  the  case  of  Haiti  v.  Skinner, 
supra,  was  decided,  the  statute  was  substantially  the  same  in 
this  respect  as  Section  2840  of  the  Revision  of  1860,  and  the 
holding  must  be  read  and  understood  in  the  light  of  that 
statute.  In  Canklin  v.  Joknsan,  34  Iowa  266,  the  court  had 
occasion  to  pass  upon  Section  2840  of  the  Revision.     It  said : 

''One  of  the  methods  of  making  an  appearance  in  court 
is  by  delivering  to  the  clerk  or  the  plaintiff  a  memorandum 
to  the  effect  that  the  defendant  appears.  The  paper  filed 
need  not  in  terms  state  that  the  defendant  appears.  If  he 
files  an  answer  or  a  demurrer  or  a  motion  in  the  action,  the 
effect  is  that  he  appears.  .  .  .  When  a  defendant  is  served 
with  an  original  notice  in  the  manner  provided  by  the  statute, 
he  is  deemed  *in  court.'  Without  being  thus  served,  he  will 
be  deemed  in  court  to  all  intents  and  purposes,  as  if  duly 
served  with  notice,  by  filing  in  the  clerk's  oflSce  an  answer, 
demurrer,  or  motion." 

These  holdings  were  made  under  a  statute  which  pro- 
vided that  an  appearance,  whether  special  or  general,  in  the 
cause,  gave  the  court  jurisdiction  over  the  defendant,  with- 
out further  notice.  The  statute  now  is  that  an  appearance 
by  the  defendant,  specially  made  to  object  to  the  jurisdiction 
of  the  court,  made  known  or  announced  at  the  time  the 
appearance  is  entered,  does  not  render  further  notice  unneces- 
sary, if  the  notice  previously  served  is  insufiScient  to  give  juris- 
diction. In  this  case,  we  are  not  now  dealing  with  special 
appearance,  but  with  a  general  appearance,  because  tha^  is 
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the  record  as  it  now  stands.  As  further  construing  this 
statute,  Section  2840  of  the  Revision,  and  Section  3541  of 
the  Code  of  1897,  see  HamiUan  v.  Hwmatan,  129  Iowa  628 ; 
Blondel  v.  Ohlman,  132  Iowa  257 ;  Bummelhari  v.  Boone, 
147  Iowa  390;  Zabrcm  v.  Cunard  Steamship  Line,  151  Iowa 
345.  For  earlier  cases,  see  Marquardi  v.  Thompson^  78 
Iowa  158. 

The  rule  seems  to  be  that,  where  the  court  has  juris- 
diction of  the  subject  matter,  and  default  has  been  entered 
on  insufficient  notice,  the  defendant  may  appear  and  have  the 
default  set  aside ;  but  thereafter,  for  all  purposes  of  the  case, 
he  is  in  court.  By  his  appearance,  no  further  notice  is  neces- 
sary to  accomplish  the  very  purpose  for  which  a  notice  might 
be  Served.  When  one  voluntarily  appears  for  any  purpose 
connected  with  the  case,  the  purpose  and  object  of  the  notice 
is  accomplished ;  and  hence,  further  notice  of  the  fact  that  a 
suit  is  pending  becomes  wholly  unnecessary.  Where  the 
court  has  jurisdiction  of  the  subject  matter,  and  all  that  is 
necessary  in  order  to  enable  the  court  to  proceed  is  that  it 
have  jurisdiction  of  the  defendant,  any  appearance  connected 
with  the  case  makes  the  jurisdiction  complete — ^both  subject- 
matter  and  person.  This  is  the  holding  under  the  law  as  it 
appeared  in  the  Revision  of  1860,  and  under  the  law  as  it 
appears  in  Section  3541  of  the  Code  of  1897,  and  up  to  the 
time  of  the  passage  of  Chapter  162  of  the  Laws  of  the  Thirty- 
fourth  General  Assembly,  Section  3541  of  the  Code  Supple- 
ment of  1913.  This  was  the  first  provision  of  the  statute 
authorizing  a  defendant  to  appear  specially  in  a  pending 
cause  over  which  the  court  had  jurisdiction,  without  confer- 
ring jurisdiction  over  the  person  of  the  defendant,  further 
than  is  involved  in  the  special  appearance.  This  statute  does 
not  change  the  law  of  general  appearance.  To  have  an 
advantage  of  a  special  appearance,  and  by  it  to  limit  the 
jurisdiction  of  the  court,  the  statute  expressly  provides  that 
the  purpose  to  appear  specially  must  be  announced  at  the 
time  the  appearance  is  made.    From  this,  it  is  apparent  that,. 
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unless  the  special  appearance  is  made  in  the  way  provided 
by  the  statute  and  announced  at  the  time  it  is  made,  the  law 
governing  appearances  generally  must  govern  his  relationship 
to  the  case  thereafter. 

We  find,  therefore,  that  the  filing  of  the  motion  was  an 
appearance;  that  there  was  no  announcement  made  by  the 
defendant,  or  Lingenfelder  appearing  for  the  defendant,  that 

they  made  or  intended  to  make  a  special 
**  dSfauiffvaca^     appearance    in    the    case.      Therefore    the 

tlon :  condi-  ,  ,         i  •     ^    i     ^i 

tions:  plead-       appearance  was  general  and  subjected  the 

Ing  issuably.  •,    i.       ,  ,        .      .    ,.     .  «      , 

defendant  to  the  jurisdiction  of  the  court, 
and  the  court  rightly  made  the  order  requiring  the  defendant 
to  specially  plead  at  the  time  stated.  The  cause  must, 
therefore,  be  afSrmed  on  defendant's  appeal. 

This  brings  us  to  a  further  consideration  of  defendant's 
appeal.  It  appears  that,  after  the  second  day  of  the  next 
term  following  the  one  in  which  the  default  was  set  aside, 

the  defendant  having  failed  to  comply  with 

^*  sSSafapSar-    ^^®  Order  of  the  court  made  at  the  time  of 

tStlii^e^-^  setting  aside  the  default,  requiring  him  to 

o?'mouon-*ef-     plead  issuably,  the   plaintiff  appeared   and 

f  e  t. 

again  took  default  for  want  of  an  answer. 
The  record  shows  that,  on  the  2d  day  of  April  (being  a 
continuation  of  the  March  term,  Judge  Edwards  presiding), 
the  following  entry  was  made :  *  *  Notice  personal  on  defend- 
ant. Proof  on  file.  Default  for  want  of  answer."  On  the 
2d  day  of  May,  the  following  entry  appears:  ** Trial  to  the 
court.  Judgment  for  the  plaintiff  for  $212  and  costs,  interest 
at  6  per  cent  from  this  date."  The  second  entry  was  made 
by  Judge  Kelley.  No  appeal  from  this  judgment  is  before 
us.  While  this  first  appeal  was  pending,  and  after  the  last 
judgment  had  been  entered,  on  May  2,  1914,  plaintiff,  on  the 
11th  day  of  December,  1914,  filed  a  motion  to  correct  the 
entry  made  at  the  time  the  original  default  was  set  aside. 
This  motion  was  in  the  following  words : 

Comes  now  the  plaintiff  in  the  above  entitled  cause 


It 
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and  shows  to  the  court  as  follows:  That  on  the  7th  day  of 
March,  1914,  an  order  was  made  by  this  court  on  defendant's 
motion,  filed  herein  on  the  14th  day  of  January,  A.  D.  1914, 
asking  the  court  to  set  aside  the  default  entered  against  him 
on  the  7th  day  of  January,  A.  D.  1914,  which  order  of  this 
court  set  aside  the  said  default  against  defendant  and 
required  him  to  file  an  answer  therein  by  the  second  day  of 
the  next  term  of  this  court.  That  the  clerk' of  this  court,  in 
making  up  the  record  of  said  order  of  this  court  made  on  the 
7th  day  of  March,  A.  D.  1914,  and  found  in  book  *0'  of  the 
records  of  this  court,  on  page  485  thereof,  stated  in  said  rec- 
ord that  F.  Lingenfelder  appeared  for  the  defendant  for  the 
purpose  of  said  motion  only.  That  in  truth  and  in  fact  the 
said  F.  Lingenfelder  entered  a  general  appearance  in  said 
cause  at  the  January,  1914,  term  of  this  court,  as  shown  by 
the  judge's  calendar  and  the  record  in  this  case,  and  that  no 
special  appearance  was  entered  by  said  attorney  for  the  pur- 
pose of  said  motion,  and  that  the  record  of  the  clerk  of  this 
court  with  reference  thereto  is  an  error  and  evident  mistake 
on  his  part,  and  the  said  record  of  said  order  setting  aside 
said  default  is  not  correct,  in  so  far  as  it  states  that  F.  Lingen- 
felder appears  for  the  defendant  herein  for  the  purpose  of 
said  motion  only,  and  the  said  record  should  be  corrected  to 
show  the  general  appearance  of  said  F.  Lingenfelder  for  the 
defendant  in  this  cause.  Wherefore,  the  plaintiff  asks  that  the 
court  make  an  order  herein  directing  the  clerk  of  this  court 
to  correct  the  record  in  this  cause,  appearing  in  Record  *0' 
on  page  485  of  the  record  of  this  court,  to  show  the  appear- 
ance of  F.  Lingenfelder  to  be  a  general  appearance  and  not 
a  special  appearance  or  an  appearance  for  the  purpose  of  said 
motion  only,  as  the  said  record  now  shows.  That  the  said 
record  has  not  been  signed  or  approved  by  the  presiding  judge 
at  said  term  of  court,  who  was  the  Honorable  C.  H.  Kelley, 
nor  has  said  record  been  yet  approved  or  signed  by  the  said 
judge,  or  any  other  judge,  and  the  same  has  never  been 
approved  or  signed  by  any  judge  of  this  court.     That  a  copy 
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of  the  record  as  appears  in  Book  '0'  on  page  485  of  the 
District  Court  Records  is  as  foUows: 

' '  *  And  now  on  this  7th  day  of  March,  A.  D.  1914,  it  being 
the  27th  day  of  the  January,  1914,  term  of  this  court,  this 
cause  comes  on  to  be  heard  on  defendant's  motion,  filed  herein 
on  the  14th  day  of  January,  A.  D.  1914,  for  an  order  of  court 
setting  aside  the  default  entered  herein  against  the  defendant 
on  the  third  day  of  this  term  of  court,  F.  Lingenfelder 
appearing  for  the  defendant  for  the  purposes  of  this  motion, 
J.  C.  Campbell  appearing  for  the  plaintiff. ' 

''This  plaintiff  states  that  in  truth  and  in  fact  said  F. 
Lingenfelder  appeared  generally  in  said  cause,  and  did  not 
appear  especially  'for  the  purposes  of  this  motion,'  and  that 
the  record  of  the  said  court  is  incorrect  in  that  respect,  and 
that  the  words,  'for  the  purposes  of  this  motion'  should  be 
expunged  from  the  record,  to  the  end  that  the  said  record 
will  correctly  show  the  proceedings  had  and  done.  This 
plaintiff  further  amends  the  prayer  of  the  said  motion  by 
adding  thereto  the  following:  That  the  words  'for  the  pur- 
poses of  this  motion'  be  stricken  and  expunged  from  the 
record,  and  that  the  clerk  be  so  ordered,  to  the  end  that  the 
said  record  may  correctly  record  the  proceedings  had  and 
done  at  said  time  and  place." 

To  this  motion,  the  defendant  filed  objection,  Alleging 
that  the  record  complained  of  is  correct;  that  it  has  been 
signed  by  the  judge  of  the  court;  and  in  support  of  such 
motion  submitted  certain  affidavits.  The  affidavit  of  F. 
Lingenfelder  recites  that  he  was  present  in  court  at  the  time 
the  motion  to  set  aside  the  default  was  considered  by  the 
court;  that  he  presented  the  motion  to  the  caurt;  that  there 
was  present  at  said  time  one  S.  C.  Moore ;  that  no  other  attor- 
ney was  present ;  that,  at  the  time  the  motion  to  set  aside  the 
default  was  submitted,  he  appeared  specially  for  the  defend- 
ant and  only  for  the  purpose  of  setting  aside  the  default  and 
for  no  other  purpose,  and  he  announced  this  fact  to  the  court. 
To  satisfy  the  court  that  he  had  a  right  to  appear  specially, 
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he  called  for  the  Acts  of  the  Thirty-fourth  General  Assembly 
and  requested  S.  C.  Moore  to  get  it  for  him,  which  accord* 
ingly  was  done,  and  he  especially  anruywnced  to  the  court, 
after  getting  said  session  laws,  that  he  appeared  in  the  cause 
for  no  other  purpose  except  to  set  aside  the  default,  and  that 
he  appeared  under  and  by  virtue  of  the  provisions  of  Chap- 
ter 162  of  said  session  laws;  that  the  clerk  entered  his  appear- 
ance in  accordance  with  his  suggestions,  and  the  entry  therein 
made  is  true;  that  his  appearance  was  not  entered  upon  the 
judge's  calendar  at  said  time,  or  placed  by  the  court  or 
judge  or  clerk  thereon,  either  general  or  special;  that  the 
clerk  made  the  record  as  it  now  appears  according  to  the 
announcement  of  the  finding  at  the  time  and  in  accordance 
with  the  fact. 

S.  G.  Moore  filed  an  afiSdavit  to  the  effect  that  he  was 
present  in  the  court  room  at  the  time  the  default  was  set 
aside;  that  he  distinctly  remembers  that  Mr.  Lingenf elder 
announced  to  the  court  that  he  was  making  a  special  appear- 
ance in  some  case  then  pending  in  the  court,  and  that  he 
procured  for  Lingenf  elder  the  Acts  of  the  Thirty-fourth  Gten- 
eral  Assembly,  and  passed  them  up  to  the  court,  after  reading 
Chapter  162 ;  that  he  has  examined  the  records  and  finds  that 
Lingenfelder  did  not  appear  either  generally  or  specially  on 
that  daV  in  any  other  case. 

F.  M.  Graham,  clerk  of  the  court,  testified  that  he  pre- 
pared the  record  reciting  that  Lingenfelder  appeared  for  the 
purpose  of  the  motion  only;  says  that  there  was  nothing  in 
the  entry  by  the  court  to  warrant  that  statement,  but  he  con- 
cluded that  the  appearance  was  special ;  that  the  entry  of  the 
court  does  not  show  the  fact  recited,  but  simply  the  ruling 
of  the  court  on  the  motion.  He  says  he  does  not  know  per- 
sonally whether  Lingenfelder  appeared  generally,  or  for  the 
purpose  of  the  motion  only.  There  was  no  appearance  of 
any  kind  entered  on  the  record;  and  the  judge's  calendar 
from  which  he  made  the  entry  in  the  case  in  question  reads 
as  follows:    "Service  personal  as  per  proof  on  file.    Default.** 
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The  judge's  entry  upon  the  motion  to  set  aside  the  defaylt 
reads : 

''Defendant's  motion  to  set  aside  default  is  sustained, 
upon  condition  that  the  defendant  file  answer  by  the  second 
day  of  the  next  term.    All  parties  except.    Continued." 

It  was  admitted  by  both  parties  that  the  record  in  con- 
troversy had  not  been  signed  by  the  judge  at  the  time  of  this 
hearing.     The  clerk  further  testified: 

'*!  do  not  remember  what  produced  the  impression  on 
my  mind  that  Mr.  Lingenf elder  appeared  specially.  I  don't 
remember  that  I  was  present  in  court  when  he  announced 
that  fact." 

Lingenfelder  further  testified : 

''I  especially  intended  at  all  times  not  to  enter  a  general 
appearance,  because  I  purposely  let  them  prove  up,  take 
default  and  enter  judgment,  because  I  intended  at  all  times,  in 
case  the  judgment  was  entered,  to  appeal  from  it,  after  filing  a 
special  motion  to  set  it  aside.  I  talked  it  over  with  Mr.  Hart- 
ness  in  my  ofSce  and  it  was  planned  to  let  the  plaintiff  take 
default  and  then  to  enter  a  special  motion  to  set  aside  the 
default,  and  it  was  talked  over  with  that  intent.  .  .  .  The 
intent  was  at  all  times  to  do  the  thing  just  as  the  record  shows, 
and  the  motion  itself  is  only  filed  for  the  purpose  to  set  aside 
the  default.  This  was  done  at  the  special  suggestion  of  Mr. 
Hartness,  who  originally  had  charge  of  the  case.  Mr.  Hart- 
ness  discovered  that  the  original  notice  in  this  case  was  un- 
signed by  the  attorney  for  the  plaintiff  and  called  my  atten- 
tion to  it,  and  I  filed  the  motion  at  his  suggestion,  after  talking 
it  over." 

The  clerk  of  the  court  testifies  that  he  does  not  remember 
that  he  was  present  at  the  time  the  ruling  was  made  upon 
the  motion  to  set  aside  the  default ;  that  he  has  no  knowledge 
now  of  why  he  concluded  that  Lingenfelder 's  appearance  was 
special,  except  that  he  inferred  that  he  would  appear  specially 
on  a  motion  of  that  kind.  Upon  the  motion  and  resistance 
so  filed,   the   judge,   after   considering   the   matter,    found 
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specially  that  the  defendant's  appearance  by  Lingenf elder 
was  general  and  not  special.  The  finding  of  the  court  on 
this  point  is : 

''At  the  time  this  motion  was  passed  upon,  I  was  of  the 
opinion,  from  an  examination  of  the  motion  itself  and  from 
the  situation  as  known  to  me,  that  the  defendant  did  not 
enter  a  special  appearance  in  fact,  but  that  his  appearance 
was  general;  hence  that  the  defendant  was  in  court  for  all 
purposes.  Upon  further  consideration  of  the  same  question 
at  this  time,  I  am  still  of  the  opinion  that  the  defendant's 
appearance  was  general  and  that  the  clerk  had  no  authority 
of  the  court,  authorizing  him  to  state  in  the  record  that  Mr. 
Lingenf  elder's  appearance  was  special.  In  view  of  this  situa- 
tion, I  reach  the  conclusion  that  the  record,  as  it  now  appears, 
is  erroneous,  and  that  same  should  be  corrected,  as  requested 
by  the  plaintiff,  and  the  clerk  is  hereby  directed  to  correct 
same  accordingly.  ...  It  occurs  to  me  that  the  question 
is  one  of  fact  as  to  whether  or  not  the  appearance  is  general 
or  special,  and  not  as  to  what  the  law  is  upon  the  record." 

An  order  was  accordingly  made  expunging  from  the 
record  the  words,  **for  the  purposes  of  this  motion,"  and 
the  clerk  directed  to  reform  the  record  and  make  it  read, 
''P.  Lingenf  elder  appeared  for  the  defendant,"  without  fur- 
ther limitation  upon  the  appearance.  From  this  order,  the 
defendant  appeals,  and  complains  of  the  action  of  the  court 
in  so  correcting  the  record  as  to  make  it  appear  that  the 
appearance  of  the  defendant  was  not  special.  The  jurisdic- 
tion of  the  court  to  correct  the  record  is  not  challenged.  The 
only  controversy  on  this  appeal  is  over  the  sufSciency  of  the 
evidence  to  justify  the  correction.  Defendant's  first  appeal 
to  this  court  was  based  upon  the  thought  that  the  appear- 
ance in  the  case  was  special;  that  the  court  acquired  juris- 
diction only  for  the  purposes  of  the  motion ;  that,  that  being 
accomplished,  the  jurisdiction  of  the  court  over  the  defendant 
ended,  and  the  court  had  no  authority  to  order  the  defendant 
to  plead  issuably  at  any  time  thereafter. 
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It  will  be  poted  that,  in  the  objections  filed  by  the 
defendant  to  the  motion  of  plaintiff  to  have  the  record  cor- 
rected, the  defendant  submits  an  affidavit  by  Lingenfelder. 
This  affidavit  recites  that  Lingenfelder  was  present  in  court 

m 

at  the  time  the  motion  to  set  aside  the  default  was  considered 
by  the  court;  that,  at  the  time  the  motion  to  set  aside  the 
default  was  submitted,  he  (Lingenfelder)  appeared  specially 
for  the  defendant ;  that,  at  that  time,  he  announced  the  fact 
to  the  court  that  he  appeared  specially  for  the  defendant; 
that  he  specially  announced  to  the  court  at  that  time,  and 
after  getting  the  session  laws  to  convince  the  court,  that  he 
appeared  specially  to  the  motion,  and  that  he  appeared  under 
the  provisions  of  Chapter  162  of  the  Laws  of  the  Thirty- 
fourth  General  Assembly,  and  that  the  court  then  entered 
his  appearance  in  accordance  with  his  suggestions.  The 
appearance  was  entered  by  the  clerk  on  the  7th  day  of 
March,  about  six  weeks  after  the  motion  was  filed,  and  at 
the  time  the  motion  was  considered  by  the  court. 

The  real  question  in  controversy  here  was  not  whether 
Lingenfelder  appeal*ed  specially  at  the  time  the  motion  was 
considered  by  the  court,  but  whether  the  appearance  of  the 
defendant  in  the  case  was  special  at  the  time  of  filing  the 
motion.  If  the  defendant  had  already  appeared  in  the  court, 
as  we  hold  he  did,  at  the  time  of  the  filing  of  the  motion  on 
the  14th  day  of  January,  the  appearance  of  Lingenfelder  on 
the  7th  day  of  March,  even  though  he  announced  it  to  be  a 
special  appearance  for  the  purposes  of  the  motion,  would  not 
change  the  character  of  the  original  appearance.  For  the 
purposes  of  this  case,  it  may  be  conceded  that  Lingenfelder 
announced  on  the  7th  day  of  March  that  he  appeared  for 
defendant  specially,  and  still  the  case  is  not  relieved  of  the 
embarrassment  in  which  the  defendant  is  found  because  of 
the  general  appearance  made  on  the  14th  day  of  January. 
The  motion  to  correct  the  record  was  made  for  the  purpose 
of  having  the  court  determine  and  enter  of  record  what  char- 
acter of  appearance  the  defendant  had  made  in  the  case,  and 
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the  court  found  that  that  appearance  was  general  and  was 
not  rendered  special  because  of  the  attempted  special  appear- 
ance of  Lingenfelder  subsequently  on  the  7th  day  of  March, 
and  directed  the  clerk  to  make  the  record  show  that  fact. 

It  is  claimed,  however,  that  the  evidence  is  insufficient 
to  justify  the  court  in  doing  this.  We  have  in  the  record 
that  negative  testimony — which  amounts  to  positive  testimony 

— ^that  the  only  appearance  claimed  by  Ling- 

*'  con??t?on:'in-    cuf elder  to  havc  been  special,  and  announced 

astoappear-      as  Special,  is  that  made  on  the  7th  day  of 

March,  six  weeks  after  the  motion  had  been 

r 

filed.  We  are  satisfied  that  this  is  the  only  time  that  the 
defendant,  through  his  attorney,  indicated  to  the  court,  or 
attempted  to  make  the  record  in  any  way  indicate,  the  char- 
acter of  his  appearance,  and  that  the  entry  made  by  the 
clerk  on  the  7th  day  of  March,  that  he  appeared  specially 
for  the  motion,  does  not  change  the  character  of  the  original 
appearance,  this  entry  having  been  made  of  a  date  long  sub- 
sequent to  the  filing  of  the  motion;  and,  even  though  cor- 
rectly made  by  the  clerk,  as  indicating  an  appearance  of  that 
date,  was  rightly  corrected  by  the  court,  for  the  reason  that, 
as  so  written,  it  was  made  to  speak  a  fact  which  was  not  true 
as  disclosed  by  the  whole  record,  and  the  court  did  not  err  in 
ordering  so  much  of  the  record  expunged  as  made  a  false 
statement  of  fact  touching  the  appearance  of  the  defendant. 
Upon  both  appeals,  we  think  the  case  ought  to  be — Affirmed. 

Deemer,  Ladd,  Weaver  and  Preston.  JJ.,  concur. 

Salixger,  J.  (dissenting). — Defendant  was  served  with  a 
notice  which  conferred  no  jurisdiction.  He  filed  and  the 
court  sustained  a  motion  to  set  aside  default  against  him. 
The  calendar  notes  are  silent  on  whether  the  appearance  by 
and  to  the  motion  was  general  or  special,  but  the  record  of  it 
recites  that  the  appearance  was  special.  The  ruling  ordered 
pleading  by  a  stated  time.  There  being  no  compliance,  a 
second  default  was  entered,  and  is  here  on  this  appeal.    Pend- 
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ing  this  appeal,  plaintiff  had  the  entry  corrected  to  show  that 
the  appearance  was  general.  This  ruling  is  also  here  on 
appeal.  The  majority  indulges  in  labored  play  upon  words, 
but  finally  concedes  that,  if  the  correction  appealed  from  is 
not  .warranted,  then  it  was  error  to  enter  the  second  default. 
While  it  does  this,  it  proceeds  to  forget  that  we  have  for  con- 
sideration whether  the  correction  should  have  been  made,  and 
it  deals  with  the  two  appeals  as  if  the  only  question  were 
whether  the  appearance  of  defendant  was,  in  fact,  special. 
It  afi&rms,  because  appellanit  has  not  shown  that  such  was 
the  appearance,  nor  shown  that  it  was  right  to  make  the 
record  what  it  originally  was.  This,  in  my  opinion,  is  a 
false  issue.  If  the  trial  court  erred  in  correcting  the  record, 
appellant  needs  no  evidence.  The  record  originally  made  is, 
so  long  as  it  stands,  conclusive  evidence  that  the  appearance 
was  special.  Upon  such  appearance,  the  court  had  no  juris- 
diction to  order  defendant  to  plead,  and,  hence,  no  power  to 
default  him  for  not  obeying  such  order.  The  true  inquiry 
is,  then,  whether  the  evidence  warranted  the  correction.  On 
the  hearing  to  correct,  this  was  the  evidence : 

1.  The  judge's  calendar  is  silent  as  to  the  nature  of  the 
appearance  made. 

2.  Counsel  for  defendant  says,  without  dispute,  that  the 
clerk  made  the  entry  according  to  counsel's  suggestion,  and 
according  to  the  truth,  and  in  accordance  with  the  ** finding" 
of  the  court.  This,  unlike  announcing  special  appearance  on 
the  hearing,  is  not  a  reliance  on  something  done  on  the  hear- 
ing, and  therefore  done  too  late.  It  is  evidence  that,  at  the 
time  of  the  hearing,  it  was  true ;  and  the  court  then  announced 
that  whatever  was  essential  to  special  appearance,  time  of 
doing  it  included,  had  been  done, — ^not  of  what  was  done  at 
the  time  of  the  hearing,  but  binding  declaration  then  made 
as  to  what  had  been  done  earlier. 

3.  The  clerk  found  nothing  in  the  calendar  notes  to 
warrant  or  forbid  the  entry  the  clerk  made ;  while  he  did  not 
at  the  time  of  the  hearing  recollect  why  he  made  the  entry 
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as  it  was  made,  he  does  know  that  something  made  him  con- 
clude that  he  should  make  such  entry  as  he  did  make.  At 
the  worst,  this  does  not  exclude  that,  at  a  time  earlier  than 
the  hearing,  he  was  told  that  the  appearance  was  special; 
nor  that  he  was  influenced  by  an  announcement  of  the  judge 
at  the  hearing,  that  the  appearance  was  special. 

4.  There  is  a  presumption  that  he  made  the  entry 
because  it  was  his  duty  to  make  it  as  it  was  made,  i.  e.,  that 
facts  existed  which  required  that  such  entry  be  made. 

5.  Concede,  **  there  is  nothing  in  the  record  showing, 
and  there  is  no  claim  by  defendant,  that  he  filed  anything 
to  indicate,  other  than  the  motion,  that  his  appearance  was 
other  than  general" — ^yet  that  does  make  some  evidence  of 
special  appearance.  When  a  motion  is  made,  grounded  upon 
a  total  lack  of  jurisdictiofi  to  enter  a  default  which  such 
motion  seeks  to  set  aside,  the  filing  thereof  is  of  itself  a  claim 
of  limited  appearance,  unless  we  are  to  presume  that  men 
deliberately  take  trouble  to  accomplish  nothing,  or  to  get 
that  done  to  which  they  object  and  which  they  are  attacking. 
If  drfendant  made  general  appearance,  all  he  could  achieve 
was  an  opportunity  to  make  defense  upon  a  notice  served 
which  gave  no  jurisdiction.  That  being  the  purpose  of  the 
motion,  why  bother  about  suffering  a  default  and  setting  it 
aside  merely  to  get  what  he  could  have  had  by  appearing 
upon  the  void  notice,  and  having  trial  on  jurisdiction  con- 
ferred by  such  voluntary  appearance?  I  think  it  is  evident 
that  the  very  nature  of  the  motion  and  the  situation  to  which 
it  is  addressed  conjstitute  a  special  appearance. 

"Waving  aside  all  put  in  by  the  movant  and  the  pre- 
sumption raised  by  the  circumstances  in  which  the  motion 
was  filed,  and  there  remains  that,  though  the  calendar  is 
silent,  the  clerk  knew  that  which  influenced  him  to  make  the 
entry,  has  forgotten  what  that  was,  and  the  presumption 
that  he  did  his  duty.  To  be  sure,  with  part  of  it  eliminated, 
the  evidence  fails  to  show  more,  affirmatively,  than  that 
appellant  announced  a  special  appearance  at  the  hearing, 
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which,  of  course,  is  not  an  announcement  at  a  time  earlier 
than  the  hearing.  But,  at  least,  the  correction  should  not 
be  upheld  unless  the  record  g^ows  that  appellee  furnished 
enough  evidence  to  demand  the  correction.  He  filed  a  motion 
charging  that  the  entry  was  unauthorized  and  untrue,  and 
that  it  was  due  to  ''an  evident  mistake  on  the  part  of  the 
clerk."  He  is  not  helped  because  the  evidence  opposed  to  his 
claim  is  weak.  If  defendant  had  remained  silent  and  made  no 
claim  that  he  ever  announced  the  character  of  his  appear- 
ance, that  would  have  made  no  proof  for  plaintiff.  No  more 
is  he  helped  by  a  claim  which  is  insufficient.  If  defendant 
does  not  suffer  from  total  lack  of  assertion,  neither  is  he 
injured  by  ineffective  assertion.  The  utmost  appellant  has 
done  is  to  show  that  all  the  evidence  falls  short  of  being 
affirmative  proof  that  the  entry  corrected  was  warranted. 
But  without  affirmative  proof  that  it  was  unwarranted,  pre- 
sumption establishes  that  same  was  rightfully  made,  and  tlie 
result  is,  to  block  inquiry  into  whether  or  no  a  special 
appearance  was  made. 

This  appeal  is  decided  precisely  as  if  the  trial  court  ha.l 
merely  ruled  that  the  default  be  set  aside,  and  that  defend- 
ant pleaded  issuably — ^had  said  nothing  about  there  having 
been  a  special  appearance ;  as  if  the  only  complaint  were  of 
the  order  requiring  the  pleading,  and  urging  only  that  that 
order  was  erroneous  because  the  appearance  of  defendant 
had,  in  fact,  been  special.  The  majority  deals  with  the  two 
appeals  as  if  there  never  had  been  such  a  record  made  or 
corrected.  The  issue  is  dealt  with  as  if  it  were  the  ques- 
tion, unembarrassed  by  any  record  reciting  a  special  appear- 
ance, whether  a  special  appearance  had  in  fact  been  made, 
and  whether  defendant  had  failed  to  prove  that  there  had 
been.  And  it  affirms  because  the  evidence  is  too  weak  to 
prove  that  there  was  such  appearance — perhaps,  also,  by 
holding  that  it  is  too  weak  to  prove  that  it  was  proper  to 
make  the  record  which  recites  special  appearance;  because 

Vol.  1761a.— 35 
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calendar  notes  are  silent;  and  because  the  lack  of  memory 
of  the  clerk  prevents  the  making  out  an  affirmative  case  for 
the  right  to  make  the  entry  as  it  stood  before  it  was  corrected. 

The  object  of  records  is  to  make  the  world  independent 
of  memory.  We  said  in  Cttse  v,  Plato,  54  Iowa,  at  67,  that 
the  record  book  is  the  thing  'Ho  which  appeal  must  always 
be  made  to  determine  what  has  been  done,"  and  that  'Hhe 
theory  of  the  law  is  that  it  is  kept  under  the  direction  and 
supervision  of  the  judge,  is  approved  by  him,  and  constitutes 
the  only  proof  of  his  acts."  In  Callanan  v,  Votrubd,  104 
Iowa  672y  we  approve  of  a  statement  in  Balm  v.  Nunn,  63 
Iowa  641,  that  what  was  adjudged  '' cannot  exist  in  the 
memory  of  the  officers  of  the  court,  nor  in  the  memoranda 
entered  upon  the  books  not  intended  to  preserve  the  record 
of  judgments." 

The  appellee  charged  that  an  entry,  regular  on  its  face, 
was  unauthorized  and  untrue,  and  that  this  was  due  to  ''an 
evident  mistake  on  part  of  the  clerk."  The  question  below 
was  whether  appellee  had  proven  his  claim.  While,  on 
appeal  from  this  correction,  the  burden  is  on  appellant  to 
prove  that  the  correction  is  not  justified  by  the  evidence,  that 
does  not  require  him  to  show  that  the  original  entry  was 
rightfully  made.  It  is  presumed  that  it  was.  He  who  asserts 
the  contrary  has  the  burden  on  that  affirmation.  While,  as 
said,  technically  he  has  the  burden  of  showing  that  the  cor- 
rection of  the  entry  is  unwarranted,  he  discharges  that  bur- 
den when  he  shows  on  the  appeal  from  the  correction  that 
appellee  has  failed  to  prove  by  sufficient  evidence  that  the 
correction  is  required. 

The  question  is  not  whether  the  record  here  discloses  a 
weak  case  for  making  said  recital,  and  weak  proof  that  the 
appearance  was  in  fact  special,  but  whether  appellee  has 
made  a  sufficiently  strong  showing  to  sustain  the  cancellation 
of  that  recital.  The  point  made  for  affirmance  is  that  appel- 
lant has  failed  to  show  strongly  that  said  recital  was  war- 
ranted in  the  first  instance.    This,  as  said,  is  a  false  issue. 
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Appellant  keeps  that  recital,  and  thus  forecloses  inquiry  into 
the  propriety  of  making  such  recital  of  record  unless 
appellee  has  made  out  that  the  correcting  of  such  record  was 
warranted. 

2. 

In  Hamill  v,  Joseph  Schlitz  Brewing  Co.,  165  Iowa  266, 
we  reverse  the  correction  of  a  record.  We  confess  that  the 
witnesses  are  equally  credible  (279,  282  bottom,  283,  top). 
Three  of  them  swore  that  the  record  did  not,  at  a  stated  time, 
contain  the  signature  of  the  trial  judge,  and  that  they  made 
examination  at  the  time  with  a  view  to  raising  the  point. 
Two  swore  that,  when  this  claim  was  made,  a  year  later, 
they  then  recollected  that  the  signature  was  present  a  year 
ago.  We  reversed  because  the  record  was  corrected  in  accord- 
ance with  the  testimony  of  the  three — ^not  only  a  preponder- 
ance  in  numbers,  but  because  they  spoke  of  what  they  had 
found  on  an  examination  and  preserved  for  use,  while  the  two 
gave  a  general  remembrance  existing  a  year  later  than  the 
point  of  time  covered  by  the  inquiry.  We  justify  thus  going 
contrary  to  the  action  below  and  the  preponderance  of  credible 
evidence  by  urging  the  degree  of  proof  required.    We  say : 

"The  authority  of  the  court  to  remake  a  record  once 
entered  by  the  proper  officer  ...  is  not  unlimited.  On 
the  contrary,  it  is  very  restricted.  .  .  .  The  statute  per- 
mitting the  correction  of  a  court  record  made  at  a  previous 
term  limits  the  authority  to  cases  of  *  evident  mistake;'  not 
possible  mistake  or  even  probable  mistake,  but  evident  mis- 
take. That  only  is  'evident'  which  is  clear,  noticeable,  appar- 
ent to  observation,  or,  to  put  it  in  its  most  favorable  form 
for  the  appellee,  that  which  is  clearly  established  by  the  evi- 
dence. It  would  be  folly  to  say  that  this  alleged  mistake  was 
evident,  or  that  it  has  been  clearly  established  by  the  evidence 
offered  on  the  hearing  below."     (285) 

There  is  not  involved,  or  should  not  be,  who  is  the  liti- 
gant.   The  party  who  had  the  correction  reversed  in  HamilVs 
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case  should  not  be  permitted  to  claim  more  for  the  sanctity 
of  records  than  the  one  who  opposes  a  correction  of  a  record 
in  this  case.  There  is  no  differentiation  to  be  made  in  the 
order  appealed  from.  The  correction  in  HamiU's  case,  the 
act  of  the  Greene  district  court,  is  no  less  sacred  than  a  cor- 
rection made  by  the  Floyd  district  court — ^the  act  appealed 
from  here. 

I  write  this  protest  because  I  will  sit  silent  in  no  case 
when  I  learn  that  our  decisions  are  applied  in  one  case  while 
not  applied  in  another  like  it — ^when  fish  is  made  of  one  suitor 
and  flesh  of  another.  In  this  I  do  not  speak  for  slavish 
adherence  to  mere  precedent,  out  for  that  equality  that  the 
law  owes  to  all.  If  one  correction  of  a  record  is  to  be 
reversed,  though  supported  by  a  strong  preponderance, 
because  a  mistake  established  merely  by  a  preponderance  is 
not  an  ''evident"  mistake,  and  if  another  correction  is  to 
be  affirmed  without  even  a  preponderance  of  the  testimony 
in  favor  of  the  litigant  who  asserts  the  mistake,  and  if  in 
this  case  a  correction  is  to  be  affirmed  without  reference  to 
the  rule  in  HamiWs  case,  or  even  an  attempt  to  disting^iish 
that  case,  litigants  no  longer  appeal  to  the  law,  but  to  the 
caprice  of  judges.  It  means  that  the  question  of  whether  a 
correction  shall  be  sustained  is  to  be  disposed  of  on  general 
principles  in  accordance  with  how  some  judge  happens  to 
feel.  1  confess  that,  for  myself,  I  am  afraid  to  be  trusted 
with  power  so  unregulated  and  absolute  as  this.  It  is  no 
longer  a  determination  by  rule  what  the  effect  of  a  particular 
piece  of  evidence  is,  but  what  effect  it  shall  be  given  for  A 
and  what  effect  it  shall  be  given  for  B. 

I  find  no  fault  with  the  rule  in  HamilVs  case,  but  can  see 
no  reason  why  the  burden  in  that  case  should  be  discharged 
by  one  quantum,  and  a  lesser  suffice  in  this  case — ^why  a  cor- 
rection of  a  record  should  be  treated  as  flint  on  one  appeal, 
and  brittle  glass  on  another.  To  indulge  in  this  is  the 
most  effective  way  to  build  up  a  judicial  despotism.  We 
cannot  better  impress  the  people  with  the  dignity  and  power 
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of  the  judiciary  than  by,  ourselves,  yielding  respect  to  the 
law  and  applying  it,  let  the  parties  or  the  consequences  be 
what  they  may.    I  would  reverse. 


R.  J.  MooBE  et  al.,  Appellees,  v.  Saint  Paul  Pibe  &  Mabinb 

Insurance  Company,  Appellant. 

EVIDENGE:  Parol  As  AffecUng  Wilting—'  'Parol  Evldeofie'  *  Rule— 
1  Applicability— StrangotB— Policy  of  Insiixaiice.  In  a  controversy 
between  the  parties  to  a  written  instrument  and  a  stranger, — 
one  who  is  not  a  representative  or  a  privy  of  any  of  said  parties, 
— proper  parol  evidence  is  admissible  to  show  that  the  written 
instrument  does  not  in  fact  speak  the  truth. 

PEINCIPLE  APPLIED:  Plaintiff  caused  his  property  to  be 
insured.  Later,  he  contracted  to  sell  his  property,  and  a  deed 
was  executed  and  recorded.  The  policy  of  insurance  was  also 
assigned.  On  the  face  of  the  assignment  and  deed,  all  this  was 
done  before  the  fire,  a  fact  which  would  avoid  the  policy  as  viola- 
tive of  its  conditions.  Loss  occurred.  The  company  refused  pay- 
ment of  loss  because  of  (a)  change  of  title  and  (b)  assignment  of 
policy,  all  before  the  fire  and  without  the  company 's  consent.  Plain- 
tiff and  the  assignees  of  the  policy  jointly  brought  suit.  Held^  parol 
evidence  was  admissible  to  show:  (1)  That,  while  the  assignment 
was  dated  as  before  the  fire,  it  was,  in  truth,  executed  after  the  fire; 
and  (2)  that  the  deed,  while  formally  drawn  up  before  the  fire,  was, 
in  fact,  put  in  escrow  to  await  the  actual  closing  of  the  deal, 
months  hence,  and  was  wrongfully  recorded,  and  that,  therefore, 
title  did  not  pass. 


INSUBANCE:    Forfeitnze  of  Policy— Conditions — Change  of  Titl< 

2  Evidence.  Evidence  reviewed,  and  held  sufficient  to  support  a 
finding  that  a  deed  to  insured  property  did  not  become  effective 
until  after  the  loss  of  the  property  by  fire. 

IKSUBANCE:    Porfeitnze  of  Policy— Change  of  Title,  Etc.— Uncom- 

3  plated  Contract  of  Sale — ^Effect.  An  uncompleted  contract  of 
sale  of  insured  property,  with  no  change  of  possession  or  use  of 
the  property,  is  not  violative  of  the  condition  of  a  policy  of  insur- 
anee  against  any  change  of  "interest,  title,  possession,  or  use'' 
of  the  insured  property.    (And  see  Sec.  1743,  Code  Supp'.,  1913.) 

PRINCIPLE  APPLIED:  A  policy  of  insurance  contained  the 
condition  against  change  of  interest,  title,  etc.,  as  provided  by 
the  Iowa  Standard  PoUcy  (Sec.  1758-b,  Code  Supp.,  1913).    After 
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isenanee  of  policy,  the  insured,  without  the  knowledge  of  the 
company,  contracted  to  sell  the  property.  Deeds  were  executed 
and  placed  in  eaoraw,  to  be  delivered,  months  hence,  when  the 
final  exchange  of  possesion  and  deed  was  to  be  made.  No  change 
in  the  possession  or  use  of  the  property  took  place.  Before  the 
time  arrived  to  take  the  deeds  out  of  escrow,  the  property  was 
destroyed  by  fire.  Held,  the  condition  against  change  in  ''interest 
or  title ' '  had  not  been  violated. 

IN8U&AK0B:    Foxfdltim  of  PoUey— AMignmont  of  Policy.  The  con- 
4    dition  of  a  policy  of  Insurance,  avoiding  the  policy  in  case  of  an 
assignment  thereof  before  loss,  is  not  violated  by  anything  less 
than  an  enforceable  agreement  to  assign. 

Appeal  from  FranicUn  District  Court, — Chablbs  E.  Albbook, 

Judge. 

Thursday,  Mabch  9,  1916. 

Bbheabing  Denied  Wednesday,  June  28,  1916. 

Action  at  law  upon  a  policy  of  fire  insurance,  issued  by 
defendant  company,  to  plaintiff  R.  J.  Moore,  covering  a  frame 
dwelling  house,  with  foundation  and  cellar  walls,  situated 
upon  a  certain  tract  of  land  in  Franklin  County.  Upon 
issues  joined,  the  cause  was  tried  to  the  court,  without  a  jury, 
resulting  in  a  judgment  for  plaintiffs,  and  defendant  appeals. 
— Affirmed. 

Sullivan  Jk  SvlUvait,  for  appellant. 

C.  F.  Johnston  and  John  M,  Hemminffway,  for  appellees. 

Deemer,  J. — The  policy  in  suit  was  issued  May  1,  1913, 
and  was  for  the  term  of  five  years ;  and  the  building  insured 
was  totally  destroyed  by  fire,  on  December  11,  1913.  The 
amount  of  the  insurance  was  $900,  and  defendant  refused  to 
pay,  because  of  a  breach  of  some  of  the  conditions  of  the  pol- 
icy. In  answer  to  the  petition,  it  pleaded  that,  before  the 
fire,  Moore,  the  insured,  sold  and  conveyed  the  title,  and  all 
his  interest  in  the  property  insured,  and  the  land  upon  which 
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it  was  located,  by  warranty  deed,  to  H.  B.  and  B.  S.  Esslinger, 
without  the  knowledge  or  consent  of  the  company,  contrary 
to  the  following  conditions  of  the  policy : 

''That  unless  otherwise  provided  by  agreement  of  this 
company,  this  policy  shall  be  void  if  any  change  other  than 
by  death  of  the  insured,  whether  by  legal  proceedings,  judg- 
ment, voluntary  act  of  the  insured  or  otherwise,  takes  place 
in  the  interest,  title,  possession  or  use  of  the  subject  of  insur- 
ance, if  such  change  in  the  possession  or  use  makes  the  risk 
more  hazardous." 

Defendant  also  claimed  that,  prior  to  the  fire,  the  insured, 
Moore,  assigned  the  policy,  by  written  assignment,  to  his 
coplaintifiBs,  H.  B.  &  B.  S.  Esslinger,  without  the  consent  of 
the  company,  contrary  to  the  provision  of  the  policy : 

**That,  unless  provided  by  agreement  by  this  company, 
this  policy  shall  be  void  if  the  same  shall  be  assigned  before 
loss." 

Other  defenses  were  interposed  to  the  petition,  which 
need  not  now  be  noted.  On  these  issues,  the  court,  after 
hearing  the  testimony,  found  for  the  plaintiffs,  and  the 
appeal  is  from  that  ruling.  Proofs  of  loss  were  made  in  the 
names  of  all  the  plaintiffs  to  this  action,  it  being  alleged  in 
the  petition : 

''That  subsequent  to  said  fire,  plaintiffs  H.  B.  Esslinger 
and  B.  S.  Esslinger  have  become  interested  jointly  with  the 
plaintiff  B.  J.  Moore  in  the  claim  herein  sued  against  the 
defendant.  (The  said  B.  J.  Moore  having  assigned  verbally 
the  claim  sued  in  this  case  to  the  said  H.  B.  and  B.  S.  Esslinger 
as  collateral  security  to  secure  certain  indebtedness  owing  by 
B.  J.  Moore,  to  H.  B.  and  B.  S.  Esslinger.) " 

The  proofs  recited  that : 

"B.  J.  Moore,  H.  B.  Esslinger  and  B.  S.  Esslinger,  being 
duly  sworn  on  oath,  state  that  we  are  the  persons  to  whom 
policy  No.  504094  was  assigned,  said  policy  having,  been 
issued  to  B.  J.  Moore  and  said  Moore  being  now  and  until 
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March  1,  1914,  in  possession  and  control  of  said  property, 
said  policy  issued  by  the  St.  Paul  Fire  and  Marine  Insurance 
Company  of  St.  Paul,  Minnesota;  that  we  are  the  owners  of 
the  stiid  policy  and  of  the  property  insured  thereby,  except 
that  R.  J.  Moore  is  in  possession  of  the  said  property  and 
controls  same  and  does  not  surrender  same  until  March  1, 
1914;  that  the  dwelling  house  was  totally  destroyed  by  fire 
on  the  11th  day  of  December,  1913 ;   .    .    . 

''H.    R.    ESSLIKOER, 
''R.   S.    ESSUNGER. 

^^Also  on  my  part  I  claim  to  own  and  control  possession 
of  the  property  till  March  1,  1914,  when  sale  deal  is  fully 
closed. 

"R.  J.  MOOBB." 

In  the  notice  of  the  fire,  the  three  plaintiffs  jointly  stated : 

"You  are  hereby  notified  that,  on  the  11th  day  of  Decem- 
ber, 1913,  the  dwelling  house,  .  .  .  upon  which  we  were 
insured  by  your  policy  No.  504094  for  the  sum  of  $900,  was 
totally  destroyed  by  fire.  You  are  further  notified  that  we 
shall  claim  indemnity  from  you  under  said  policy;  and  we 
request  that  you  send  us  blank  forms  upon  which  to  make 
out  proofs  of  loss  as  required  by  said  policy.  The  affidavit 
of  loss  required  by  statute  is  sent  herewith." 

I.  The  policy  bore  an  assignment  from  Moore  to  his 
coplaintiffs,  of  date  November  15,  1913;  but  the  testimony 
conclusively  shows  that  this  was  not,  in  fact,  executed  until 
after  the  fire,  under  the  following  circumstances  and  condi- 
tions,.  as  testified  to  by  an  agent  of  a  mortgagee  of  the 
property,  who  held  it: 

''A.  I  was  the  agent,  myself,  for  the  parties  that  held 
fhe  mortgage  on  the  place.  At  the  time  the  deal  was  made. 
Mr.  Moore  told  me  that  they  had  made  the  deal,  with  the 
Sheffield  Land  Company,  or  with  Mr.  Esslinger,  for  the  farm 
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and  I  said,  'You  better  send  the  policy  to  me  then  we  will 
notify  the  company.'  He  said  the  policy  was  at  the  Aredalt 
Bank.  A  few  days  afterwards,  the  policy  came  to  me, — ^that 
was  the  same — It  was  the  same  day  that  I  started  south  on  a 
journey  for  several  weeks  in  Louisiana,  and  the  matter  slipped 
my  mind  completely,  that  the  policy  was  with  me.  Immedi- 
ately on  my  return,  or  shortly  after,  when  the  fire  occurred.  I 
looked  up  the  policy  and  found  that  the  company  had  never 
been  notified,  and  the  assignment  hadn't  been  made.  !Mr. 
Moore  came  over,  and  I  told  him  that  I  thought  this  date 
on  the  assignment — that  the  assignment  ought  to  be  made  on 
the  date  that  he  made  the  deal  with  Esslinger  Brothers, 
because  he  virtually  assigned  it  on  that  day,  or  intended  to, 
8o  we  dated  it  back,  I  made  it  and  dated  it  myself,  and  they 
signed  it,  but  that  was  after  the  fire.  Q.  What  do  you  mean 
by  *he  virtually  made  the  assignment?'  A.  "Well,  he  had 
transferred  the  land  at  the  time  he  made  the  agreement  with 
the  Esslingers,  and  the  insurance  policy  was  to  go  with  the 
deal,  as  I  understood  it.  Q.  He  sent  that  to  you  before  the 
fire?  A.  Yes,  sir.  Q.  With  directions  to  have  it  consented 
to,  to  make  the  assignment,  or  to  see  about  the  company 
.accepting  the  assignment?  A.  Yes,  sir.  Q.  But  you  say,  the 
assignment  of  the  policy  was  actually  made  before  the  fire? 
A.  That  was  the  intention,  but  not  signed  till  afterwards. ' ' 

The  assignment  itself  was  in  this  language : 

**The  property  hereby  insured  having  b^en  purchased  by 
H.  It.  &  R.  S.  Esslinger,  the  St.  Paul  Fire  and  Marine  Insur- 
ance Company  consents  that  the  interest  of 

in  the  within  policy  be  assigned  to  said  purchaser,  subject, 
;nevertheless,  to  all  the  terms  and  conditions  herein  mentioned 
and  referred  to. 

''Dated  at  Des  Moines,  Iowa, 

day  of 191. .. 


tt 


Manager." 
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''For  value  received  I  hereby  transfer,  aamgn  and  set 
*dver  unto  H.  B.  &  B.  S.  Esslinger  and  their  assigns,  all  right, 
title  and  interest  in  this  policy  of  insurance,  and  all  benefit 
and  advantage  to  be  derived  therefrom. 

Witness  my  hand  and  seal  this  15th  day  of  Nov.,  1913. 

''B  J.  MOOBB. 

Sealed  and  delivered  in  pres^ice  of  D.  E.  ICbnton/' 


If 


ti 


On  the  8th  day  of  November,  1913,  the  following  deed 
was  filed  for  record  with  the  recorder  of  deeds  of  Franklin 
County : 

**Know  All  Men  By  These  Presents:  That  B.  J.  Moore 
and  Delia  A.  Moore,  his  wife,  of  Franklin  County,  state  of 
Iowa,  in  consideration  of  the  sum  of  $12,000  in  hand  paid, 
do  hereby  sell  and  convey  unto  H.  B.  &  B.  S.  Esslinger,  of 
Franklin  County,  Iowa,  the  following  described  premises, 
situated  in  Franklin  County,  state  of  Iowa,  to  wit:  (Cover- 
ing the  property  insured)  in  said  county  .  .  .  Subject, 
however,  to  a  certain  mortgage  for  $4,000  now  on  said  place, 
with  interest  thereon  at  5^^%  from  March  1,  1913,  and  a 
second  mortgage  for  $1,500  now  on  said  place,  with  interest 
thereon  at  7%  from  March  1,  1913,  said  mortgages  both  due 
March  1,  1918.  Said  grantees  assume  and  agree  to  pay  said 
mortgages  and  interest,  and  do  hereby  covenant  to  warrant 
and  defend  the  title  to  the  said  H.  B.  &  B.  S.  Esslinger 
against  the  lawful  claims  of  all  persons  whomsoever,  except 
above  stated  mortgages  and  interest  as  stated.  Possession 
reserved  in  grantee  till  March  1, 1914. 

**  Signed  the  6th  day  of  November,  1913. 

"B.  J.  MOOBE, 

•'Dblla  a.  Mochsb.'^ 

On  the  face  of  the  record,  and  without  other  evidence, 
it  is  clear  that  there  could  be  no  recovery  under  the  policy, 
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for  the  reason  that  both  the  conditions  of  the  policy  before 

quoted,  were  violated  by  the  insured.    Plain- 

^'  roVasaSecSng    *^*®  claim,  howcvcr,  that  neither  assi^ment 

roVeJilenc?"      ^^^  ^^^d  represents  the  true  situation;  that, 

bYmytstran-*     AS  a  matter  of  fact,  there  was  no  assignment 

of  the  policy  until  after  the  fire ;  and  that,  in 
truth,  the  deed,  though  absolute  on  its  face,  and  duly  recorded, 
was  never  delivered;  and,  if  delivered,  it  was  but  a  condi- 
tional delivery;  and  that  title  did  not,  in  fact,  pass  to  the 
Esslingers,  until  after  the  fire.  Defendant  company  insists 
that  proof  to  establish  these  facts,  even  if  true,  is  not  admis- 
sible, for  the  reasons  that  the  transactions  were  finally  evi- 
denced by  writings,  which  cannot  be  contradicted  by  parol: 
This  parol  evidence  rule  does  not  apply  to  actions  either  for 
or  against  strangers  to  a  contract.  In  such  suits,  the  true 
character  of  the  transactions  may  be  shown,  although  evi- 
denced by  writings;  but  the  writings,  of  course,  may  and 
should  be  considered,  as  at  least  prima-facie  evidence  of  the 
real  agreements,  and  should  not  lightly  be  put  aside.  1 
Elliott  on  Evidence,  Sees.  572 — 577,  and  cases  cited.  Living- 
ston V.  Stev&ns,  122  Iowa  62.  The  trial  court  evidently 
found  that  neither  the  assignment  nor  the  deed  was  what 
it  purported  to  be.  "We. have  before  us  the  opinion  of  the 
judge,  in  which  he  made  the  following  findings: 

"Moore,  about  the  6th  of  November,  entered  into  an 
agreement  of  exchange  of  properties  with  the  Esslingers — 
the  Esslinger  property  being  situated  in  Polk  County,  Iowa. 
After  they  had  arranged  and  agreed  upon  the  terms  of  the 
exchange,  they  went  to  one  Johnson,  an  attorney  living  at 
Sheflfield,  for  the  purpose,  as  they  told  him,  of  having  him 
draft  a  contract,  providing  for  execution  of  conveyance,  and 
to  furnish  abstracts  of  the  respective  properties,  and  deliver 
possession  of  the  respective  properties  in  the  exchange  on  the 
first  day  of  March,  1914.  Johnson  suggested  that  the  trouble 
and  expense  of  preparing  so  long  a  contract  could  be  avoided 
by  making  deeds,  and  leaving  them  with  him  in  escrow  to  be 
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delivered  March  1st,  and  the  abstracts  could  then  be  brought 
down  to  that  date,  at  which  time  the  undertaking  of  the  par- 
ties dbuld  be  carried  out  and  completed.  Meanwhile,  the 
respective  parties  could  continue  in  possession  of  their  respec- 
tive properties  which  each  was  to  turn  over  to  the  other,  and 
that  the  effect  would  be  the  same  as  though  the  contract  had 
been  made  at  that  time,  and  the  deeds  in  fact  executed  on 
March  1st.  The  deeds  were  then  executed  and  left  in  escrow 
with  Mr.  Johnson,  leaving  it  to  Johnson  to  fix  the  matter  up 
in  the  manner  and  form  it  should  be  fixed  up.  Johnson 
assumed  the  right  to  put  the  deeds  on  record,  and  bring  the 
abstracts  down  to  date  at  that  time,  and  assumed  that  he 
could  in  fact  hold  the  deeds  in  escrow,  and  did  in  fact  con- 
tinue to  hold  the  deeds  until  the  first  of  the  next  March.  But 
between  the  date  of  the  preparation  of  the  deeds  and  leaving 
them  with  Mr.  Johnson,  and  the  first  of  the  following  March, 
at  which  time  adjustments  were  to  be  made,  the  fire  occurred 
and  destroyed  the  property  on  the  Moore  farm,  for  which  suit 
is  brought  to  recover. 

' '  It  is  very  apparent  that  Johnson  was  not  authorized  to 
put  the  deeds  on  record,  and  was  not  authorized  to  bring  the 
abstracts  down  to  date,  because  each  party  was  to  pay  the 
taxes  on  his  land  due  the  January  following  the  date  of  the 
transaction;  and,  by  bringing  the  abstracts  down  to  date  at 
the  time  of  the  delivery  of  the  deeds  to  Johnson  in  escrow, 
the  abstracts  would  not  show  the  taxes  which  were  then  not 
a  lien  upon  the  property,  but  would  be  a  lien  prior  to  the  next 
succeeding  March  1st.  Hence,  I  conclude  that,  notwithstand- 
ing the  execution  of  the  deeds  and  the  delivery  of  the  same 
to  Johnson,  and  his  unauthorized  delivery  of  the  same  for 
record,  that  the  rights  of  the  parties  stood  precisely  the  same 
as  they  would  have  stood,  had  the  written  agreement  been 
made  that  they  contemplated  having  made  when  they 
appeared  in  Mr.  Johnson's  office,  and  were  diverted  from 
their  intention,  so  far  as  the  form  was  concerned,  by  the 
advice  of  Mr.  Johnson.    So,  I  must  conclude  that  there  was 
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no  title  passed  from  Moore  to  Esslingers  by  the  conveyance 
relied  upon  by  the  defendant." 

These  findings  are  challenged,  as  is  also  the  legal  con- 
clusion of  the  court  that,  under  the  facts,  plaintiffs  were 
entitled  to  recover.  As  the  case  was  tried  to  the  court  with- 
out a  jury,  we  must  accept  its  findings  as  if  made  by  a  jury, 
and,  if  there  be  any  substantial  support  therefor,  we  must, 
under  well-settled  rules,  sustain  them. 

There  can  be  no  doubt,  under  the  testimony,  regarding 
any  of  the  findings,  save  as  to  the  delivery  of  the  deeds. 
IJp^n  that  point,  there  is  some  confusion.    H.  R.  Esslinger 

said : 
^'  forfeui??^f  * '  I  got  a  deed  to  the  Moore  farm.     That 

tSns^chSSie      ^®ed  is  in  our  office  at  Sheffield.     I  took  it 
dence.*'*^'"        right  then.     Mr.  Johnson  saw  to  having  it 

recorded.  The  deed  was  delivered  to  me 
after  it  was  recorded  and  before  the  fire.  Our  talk  with 
^Ir.  Moore  about  the  trade  was  in  November.  The  deeds 
were  drawn  up  that  day,  and  we  finally  concluded  to  have 
Johnson  simply  make  out  a  deed.  The  deed  was  made  out 
and  it  was  recorded  and  delivered  to  me.  I  had  no  t€dk  with 
Mr,  Moore  as  to  any  arrangement  or  plan  or  agreement  after 
the  deed  was  made  out.  After  we  talked  the  matter  over 
the  first  time,  we  didn't  have  a  written  contract  made.  "We 
didn't  have  any  other  agreement  after  the  deed  was  made." 

''Bedirect  Examination. 

''I  do  not  know  whether  I  got  the  deed  until  after  the 
fire.  I  cannot  say  whether  Mr.  Johnson  kept  the  papers  on 
both  sides  or  not." 

' '  Re-cross-examination. 

**I  do  not  know  when  this  assignment  was  made  out  on 
the  back  of  the  policy.  I  got  this  paper — the  policy  in  suit 
from  Mr.  Carhart.  I  do  not  remember  the  date  that  he  gave 
it  to  me.  That  was  put  on  for  Mr.  Moore  to  sign,  but  I  do 
not  know  the  date.    Q.  Was  this  written  on  here  at  the  time 
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you  had  it  made  outT  A.  No,  sir.  He  read  it  while  I  was 
standing  there.  Q.  That  writing  was  on  it  at  the  time  you 
took  it  down  and  had  Mr.  Moore  sign  itt  A.  Yes,  sir.  Q. 
But  you  can 't  say  when  it  was  made  out  t  A.  No,  sir,  not  the 
date.  Q.  What  month  would  you  say  it  wasT  A.  What 
month  was  the  fireT  Q.  The  fire  was  the  11th  of  December. 
A.  I  suppose  he  was  in  along  about  the  20th  of  December. 
Q.  Then  you  say  that  Mr.  Moore  actually  signed  this  after 
the  firef  A.  Yes,  sir.  Q.  This  is  dated  November  15th,  but 
Mr.  Moore  actually  signed  it  after  the  firef  A.  Yes,  sir." 
Johnson  testified,  regarding  the  delivery,  as  follows: 
"I  could  not  state  when  the  deeds  were  delivered,  whether 
it  was  before  the  first  of  March.  My  recollection  is  they  were 
not,  but  ever3rthing  was  left  at  the  bank  together  and  we  held 
the  whole  matter  in  escrow.  I  had  both  deeds  recorded.  The 
deed  for  120  acres  was  recorded  in  Des  Moines  and  I  looked 
after  the  matter  of  the  abstract  and  everything,  and  the  deed 
for  the  80  acres  was  recorded  here  in  Franklin  County  in 
Hampton.  All  the  papers  were  kept  there  at  the  bank  and 
not  delivered  to  either  party.    .    .    .  " 


(< 


Cross-examination. 


''Q.  Mr.  Johnson,  was  there  anything  said  about  when 
the  deeds  were  to  be  recorded,  anything  said  about  recording 
the  deeds?  A.  No,  sir,  the  whole  thing — ^the  whole  thing  was 
left  with  me.  Q.  The  whole  thing  was  left  to  your  discretion  t 
A.  No,  sir,  to  be  closed  up  the  first  day  of  March.  Q.  Well, 
were  the  deeds  to  be  held  by  you  until  the  first  of  March  t  A. 
The  deeds — ^the  whole  transaction  was  to  be  held  by  me.  Q. 
I  am  talking  about  the  deeds  now,  the  deeds  were  to  be  left 
with  you  until  the  first  day  of  March,  were  they?  A.  Not 
necessarily,  no,  sir,  Q.  Who  was  to  decide  what  was  to  be 
done  with  them?  A.  The  whole  thing  was  left  with  me,  I 
was  to  look  after  the  whole  matter.  Q,  Were  these  deeds  ever 
recorded?  A.  Yes,  sir.  Q.  When?  A.  The  deeds  were 
recorded  shortly  afterwards,  both  of  them.    If  the  deeds  were 
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made  out  on  the  6th  day  of  November,  I  looked  after  the 
recording  of  both  instniments  shortly  after  they  were  made 
out.  Neither  of  the  parties  directed  me  to  record  the  deeds, 
but  they  left  the  entire  transaction  with  me.  Q.  What,  if 
anything,  was  said  by  either  Esslingers  or  Mr,  Moore  or  Mrs. 
Moore,  or  any  of  them,  as  to  when  the  deeds  were  to  be 
recorded  and  delivered  to  the  respective  parties  T  A.  Well, 
the  whole  thing  was  done,  to  be  ready  the  first  of  March;  Q. 
Then  you  had  authority  from  them  to  record  the  deeds  in  the 
meantime?  A.  I  had  authority  from  both  parties,  the  author- 
ity that  I  should  look  up  the  title,  fix  up  the  abstracts  for 
both  places,  and  have  them  ready  by  the  first  of  March.  Q. 
But  the  arrangements  were  all  made  on  the  6th  day  of  Novem- 
ber, or  the  15th,  as  you  claim  it  to  be,  when  the  deeds  were 
left  with  you,  and  there  was  nothing  for  either  party  to  do 
after  that,  except  that  one  should  move  out  of  one  property, 
and  the  other  should  move  out  of  the  other?  A.  Both  of 
them  were  to  remain  in  possession,  yes,  sir ;  there  was  notiiing 
further  to  do.  Q.  The  trade  was  finally  completed  at  that 
time?  A.  The  understanding  was  made  and  they  carried  it 
out  afterwards.  Q.  In  every  particular?  A.  Yes,  sir,  from 
that.  Q.  Now,  Mr.  Johnson,  you  say  the  deeds  were  left  with 
you?  A.  Yes,  sir.  Q.  And  you  had  authority  to  record 
them?    A.  Yes,  sir,  I  did  record  them;  yes,  sir." 

In  view  of  this  rather  uncertain  testimony,  there  being 
nothing  from  Moore  regarding  the  matter,  we  are  of  opinion 
that  the  findings  of  the  trial  court  regarding  the  delivery 
must  be  sustained;  for  such  an  inference  is  not  necessarily 
so  strained  as  to  justify  us  in  saying  that  it  has  no  support 
in  the  testimony.  If  the  deeds  were  deposited  with  Johnson, 
to  be  held  in  escrow  until  March  1,  1914,  and  then  delivered, 
and  the  sale  concluded,  and  he,  without  authority,  had  them 
recorded,  then  there  was  no  delivery  to  the  grantees  named 
therein,  and  title  did  not  pass. 

As  to  actual  delivery  to  Esslinger,  there  is  room  for  the 
conclusion  arrived  at  by  the  trial  court,  especially  in  view  of 
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the  fact  that,  even  if  actually  delivered  by  Johnson,  this  was 

without  authority  from  Moore.     Upon  the 

^'  forfeitt?e  oi       ^^^  found  by  the  trial  court,  there  can  be 

SfmTe.et*"**    no    doubt   of    the    law    applicable   thereto- 

conSr2ct1>f         There  was  no  change  in  the  possession  or  use 

of  the  property;  and  the  change  in  interest 
or  title  which  will  avoid  the  policy,  must  be  a  present  and 
absolute  one. .  Swank  v.  Farmers^  Ins.  Co.,  126  Iowa  547 ; 
Pringle  v.  Des  Moines  Ins.  Co.,  107  Iowa  742 ;  Erb  v.  Oerman^ 
American  Ins.  Co.,  98  Iowa  606 ;  Kempton  v.  State  Ins.  Co., 
62  Iowa  83.  In  Bariling  v.  German  MtU.  L.  <&  T.  Ins.-  Co., 
154  Iowa  335,  there  was  a  complete  change,  not  only  of  title, 
but  of  possession;  and  Cone  v.  Centvry  Fire  Ins.  Co.,  139 
Iowa  205,  also  relied  upon  by  appellant,  contains  nothing  at 
variance  with  the  rule  here  adopted. 

Nothing  is  said,  in  argument,  with  reference  to  the  effect 
to  be  given  Sec.  1743,  Code  Supp.,  1913,  and  we  give  that  no 
consideration.  It  is  not  inappropriate,  however,  to  quote  the 
following  from  the  early  case  of  Ayres  v.  Hartford  Fire  Ins. 
Co,,  17  Iowa  176 : 

"The  object  of  the  insurance  company,  by  this  clause, 

* 

is  that  the  interest  shall  not  change  so  that  the  assured  shall 
have  a  greater  temptation  or  motive  to  bum  the  property,  or 
less  interest  and  watchfulness  in  guarding  and  preserving  it 
from  destruction  by  fire.  Any  change  in,  or  transfer  of,  the 
interest  of  the  assured  in  the  property  of  a  nature  calculated 
to  have  this  effect,  is  in  violation  of  the  policy.  But  if  the 
real  ownership  remains  the  same — if  there  is  no  change  in 
the  fact  of  title,  but  only  in  the  evidence  of  it,  and  if  this 
latter  change  is  merely  nominal,  and  not  of  a  nature  cal- 
culated to  increase  the  motive  to  bum,  or  diminish  the  motive 
to  guard  the  property  from  loss  by  fire,  the  policy  is  not 
violated." 

Under  the  findings  of  the  trial  court,  there  was  no  error 
in  holding  that  the  transaction  between  the  parties,  as  to  the 
transfer  of  title,  did  not  invalidate  the  policy. 
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II.  The  assignment  of  the  policy  was  not  made  until 
after  the  fire,  and,  as  the  only  assignment  relied  upon  by 
defendant  is  the  written  one  appearing  upon  the  policy  itself, 

and  not  a  verbal  one  before  the  fire,  it  is 

^'  fw-f3tu?e"^        manifest  that  this  did  not  defeat  the  policy. 

mentdt^i^'    ^^  ^^®  ^^^^  ^^®  *^®^  relied  upon,  the  result 

would  have  been  the  same,  for  the  reason  that 
there  is  no  testimony  as  to  any  present  agreement  for  a 
transfer,  between  Moore  and  the  Esslingers,  before  the  fire. 
Moore,  at  all  times,  had  an  insurable  interest  in  the  property ; 
and  he  did  not,  so  far  as  shown,  enter  into  any  binding  agree- 
ment to  transfer  the  policy  by  assignment  before  the  fire. 
By  the  terms  of  this  arrangement,  the  hazard  of  fire  was  upon 
his  shoulders  until  March  1,  1914,  and  such  hazard,  he  could 
insure  against  The  Esslingers  then  concluded  that,  instead 
of  having  a  new  house,  they  would  accept  an  assignment  of 
the  policy,  and  this  was  made  to  them  after  the  fire.  While 
we  might  differ  with  the  court  below  upon  the  facts,  there  is 
no  such  showing  of  prejudice  or  passion  in  his  findings  as  to 
justify  us  in  setting  the  same  aside.  It  is  not  our  province 
to  try  the  case  anew,  but  simply  to  consider  it  upon  errors 
assigned;  and  the  findings  of  fact  have  the  same  force  and 
effect  as  if  made  by  a  jury. 

No  error  appears,  and  the  judgment  must  be,  and  it  is, — 
AffifTned, 

Evans,  C.  J.,  Wbavkb  and  Preston,  JJ.,  concur. 


Martin  S.  Nelson,  Appellee,  v.  H.  G.  McMillan  et  al., 

Appellants. 

JUDOMEITT:    Jtuisdiction— Dropping  Caiue  From  Calendar — SuImo- 
1    qaent  Entry  of  Judgment.    The  entry  of  an  order  of  eourt  strik- 
ing or  dropping  an  aetion  from  the  calendar  does  not  neeessarily 
deprive  the  court  of  jurisdiction  to  subsequently  enter  judgment 
therein. 

Vol.  176  Ia.— 36 
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PRINCIPLE  APPLIED:  At  the  trial  term  of  a  cause,  plain- 
tiff and  defendant  filed  a  signed  stipulation,  agreeing  (a)  to  the 
amount  of  the  judgment  to  be  entered  on  failure  of  defendant  to 
comply  with  certain  conditions,  and  (b)  to  the  future  and  specified 
date  on  and  after  which  such  judgment  might  be  entered.  In 
this  condition  of  matters,  the  court  entered  an  order  dropping 
the  cause  from  the  calendar.  A  later  stipulation  was  filed,  extend- 
ing the  time  for  entering  judgment.  Ueldf  the  entry  of  said  order 
did  not  deprive  the  court  of  jurisdiction  to  enter  judgment  subse- 
quent to  the  date  fixed  in  the  last  stipulation. 

JUDGMENT:    JtirlBdiction— Entry  of  Jtidgment— Right  to  Notice — 

2  Waiver.  One  who  has  filed  a  stipulation  agreeing  to  the  amount 
of  the  judgment  to  be  entered  against  him,  and  the  date  of  such 
entry,  thereby  waives  all  further  right  to  notice  of  the  proceed- 
ing leading  up  to  and  culminating  in  the  entry  of  judgment. 

JUDGMENT:     Jnriiidictioii — Stipulation  for  Judgment  on  Certain 

3  Date — ^Entry  on  Subsequent  Date.  The  invalidity  of  a  judgment 
may  not  be  predicated  on  the  fact  that  the  court  was  not  in 
session  on  the  particular  day  on  which  the  parties  had  stipulated 
that  judgment  might  be  entered,  but  entered  judgment  on  a  sub- 
sequent day  when  it  was  in  session. 

OONSPIBACY:    Declarations  and  Acts  of  Co-conspirators— Admissi- 

4  bility — ^Preliminary  Proof  Necessary.  Before  declarations  and 
acts  of  co-conspirators  are  even  admissible  against  one  charged 
with  a  conspiracy,  there  must  first  be  evidence  fairly  tending  to 
show  that  they  are  co-conspirators. 

CONSPIRACY:      Evidence — Sufficiency.      Evidence    reviewed,    and 

5  held  wholly  insufficient  to  carry  to  the  jury  the  question  of  the 
existence  of  an  alleged  conspiracy. 

PLEADING:     Construction— Theory   of   Action — Change   of   Front. 

6  One  must  stand  or  fall  on  his  own  chosen  cause  of  action,  as 
expressed  in  his  pleading.  Failing  to  establish  his  cause  of 
action  as  he  has  pleaded  it,  he  may  not  insist  on  the  submission 
of  another  cause  of  action,  not  pleaded. 

PRINCIPLE  APPLIED:  Defendant  (as  a  counterclaim) 
pleaded  that  plaintiff  and  others  entered  into  a  conspiracy  to 
injure  defendant  in  his  business  of  breeding  and  selling  blooded 
stock;  that,  among  other  matters,  defendant  purchased  of  plain- 
tiff certain  horses,  and  as  to  certain  of  them  plaintiff  agreed  to 
sign  applications  for  their  registration;  that  plaintiff  failed  to 
do  so;  that  plaintiff's  failure  trew  in  pursuance  of  said  alleged 
conspiracy;  that  defendant  suffered  damages  in  a  named  sum  by 
reason  of  the  conspiracy.  Defendant  did  not  allege  that  plaintiff's 
failure  to  sign  said  applications  depreciated  the  %'alue  of  the  ani- 
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mals.  At  the  trial,  defendant  failed  to  establish  the  conspiracy,  but 
did  establish  plaintiff's  failure  to  sign  the  applications  for  regis- 
tration. It  appeared  that  defendant  registered  the  animals  him- 
self, after  plaintiff's  failure  to  do  so.  Heldy  defendant  could  not 
complain  that  the  court  refused  to  submit  the  question  of  defend- 
ant's damages  because  of  plaintiff's  failure  to  sign  said  appli- 
cations. 

APPEAL  AND  EBBOB:     Bevlew— Fallnze  to  Establldi  OaQM  of 

7  Action^-Bejectioii  of  Evldexice  of  Damagea.  One  may  not  com- 
plain that  the  court  declined  to  listen  to  evidence  of  the  damages 
suffered  under  an  alleged  cause  of  action,  of  the  existence  of 
which  there  was  no  evidence. 

JXTDOMENT:     Oondnslyeness — ^Biatten  Adjodlcated.     One  who  al- 

8  lows  judgment  to  be  entered  against  him  without  interposing  a 
defense  of  which  he  has  full  knowledge  and  ample  time  for  pre- 
sentation may  not  thereafter  litigate  such  defense. 

Appeal  from  Lyon  District  Court. — ^W.  D.  Boies^  Judge. 

Saturday,  Pebbuaby  12, 1916, 
.Behearing  Denied  Wednesday,  June  28,  1916. 

Action  at  law  to  recover  from  defendants  upon  a  cer* 
tified  transcript  of  a  foreign  judgment.  Judgment  for 
plaintiff,  and  defendants  appeal.  The  issues  joined  and  the 
questions  to  be  considered  upon  this  appeal  involve  a  some- 
what  complicated  state  of  facts,  which  are  sufficiently  stated 
in  the  opinion. — Affirmed. 

8.  D.  Bimkery  Simon  Fisher  &  H.  0.  McMittan,  for 
appellants. 

Johnson  <&  Linde  and  E.  C.  Roach,  for  appellee. 

Weaver,  J. — Plaintiff's  action  is  grounded  upon  a  judg- 
ment rendered  in  his  favor  and  against  the  defendants  in  the 
United  States  district  court  for  the  district  of  Minnesota.  A 
duly  certified  transcript  is  attached  to  the  petition,  showing 
the  judgment  to  have  been  entered  on  February  23,  1914,  for 
$5,170.93  damages  and  $214.25  costs,  which  indebtedness  is 
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alleged  to  be  wholly  unpaid,  and  a  recovery  therefor  is  asked. 

The  answer,  which  is  somewhat  voluminous,  may  be 
briefly  stated  as  follows:  (1)  They  deny  the  judgm^it  sued 
upon,  and  allege  that  it  was  entered  without  jurisdiction. 
(2)  By  way  of  counterclaim,  they  charge  that  plaintiff  is 
one  of  a  wrongful  combination  of  persons  who  have  con- 
spired to  defame  the  character  of  defendants  for  integrity 
in  business  as  breeders  of  Percheron  horses;  and  that,  in 
pursuance  of  such  conspiracy  he,  with  others,  has  maliciously 
circulated  false  statements  and  defamatory  charges  deroga- 
tory to  defendants  and  their  business,  by  reason  of  which 
defendants  have  suffered  great  damage.  (3)  They  further 
charge  that,  after  litigation  was  begun,  and  before  said  judg- 
ment was  rendered,  the  parties  entered  into  an  agreement  of 
settlement  of  their  controversy,  by  the  terms  of  which,  among 
other  things,  the  plaintiff  promised  and  agreed  to  sign  and 
deliver  to  defendants,  written  applications  for  the  registry 
of  four  certain  weanling  colts,  to  enable  defendants  to  secure 
their  registration  by  the  Percheron  Society  of  America,  and 
thereby  promote  the  sale  of  said  animals ;  but,  upon  demand 
therefor,  plaintiff  neglected  and  refused  to  sign  or  deliver 
the  applications  as  promised,  and  entered  into  a  conspiracy 
with  others  to  prevent  such  registration,  whereby  defendants 
claim  to  have  been  further  damaged  in  another  large  sum. 

A  jury  was  impaneled  for  the  trial  of  the  issues  joined, 
and  both  parties,  having  offered  their  evidence,  rested.  The 
court  thereupon  sustained  plaintiff's  motion  directing  a  ver- 
dict in  his  favor  for  the  amount  of  the  judgment  sued  upon, 
and  from  this  ruling  and  from  the  judgment  upon  the 
directed  verdict,  the  defendants  appeal. 

I.  Much  of  the  evidence  is  quite  irrelevant  to  the  issues 
here  joined,  being  seemingly  directed  to  the  merits  of  the 
original  case  in  which  the  judgment  referred  to  was  obtained. 
It  is  hardly  necessary  to  say  that  matters  there  adjudicated, 
or  which  ought  to  have  been  there  adjudicated,  cannot  be 
relitigated  here.    If  that  court  had  jurisdiction  of  the  par- 
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ties  and  snbject-matter,  we  are  bound  to  give  the  judgment 
full  force  and  credit.  It  was  rendered  by  a  court  of  record 
and  of  general  jurisdiction,  and,  being  in  due  form  and  duly 
certified,  the  regularity  and  validity  thereof  will  be  taken 
for  granted,  in  the  absence  of  any  showing  which  requires  a 
different  conclusion. 

The  material  facts  of  record  seem  to  be  as  follows: 
Plaintiff  brought  suit  against  defendants  in  the  district  court 
of  Yellowstone  County,  Minnesota.  Defendants  appeared  and 
caused  the  removal  of  the  same  to  the  United  States  district 
court  for  that  state,  where  it  was  finally  placed  upon  the 
calendar  for  trial  at  the  December,  1913,  term  of  that  court. 
At  such  term  of  court,  and  before  the  case  had  been  reached 
for  trial,  a  stipulation  was  filed  therein  by  counsel  for  the 
respective  parties,  as  follows: 

''In  the  District  Court  of  the  United  States  District  of 
Minnesota. 

''Martin  S.  Nelson,  Plaintiff,  v.  H.  G.  McMillan  et  al., 
Defendants. — Stipulation. 

"It  is  hereby  agreed  and  stipulated  by  and  between  the 
parties  in  the  above  entitled  cause,  that  the  same  is  to  be 
settled  upon  the  following  and  conditions,  to  wit:  The 
defendants  are  to  purchase  from  the  plaintiff  the  12  horses, 
nine  of  which  are  set  out  and  described  in  the  plaintiff's 
amended  complaint,  the  said  horses  being  a  certain  registered 
Percheron  stallion,  named  Boderigo,  Beg.  No.  75829;  a  cer- 
tain Percheron  mare.  Myrtle,  Keg.  No.  50820;  three  colts  of 
a  certain  registered  Percheron  mare  named  Phyllis,  Reg.  No. 
50819,  the  said  colts  being  named  Tekla,  Everglade,  and 
Chester;  three  colts  of  the  registered  mare  Myrtle,  mentioned 
above,  one  being  a  black  suckling  colt,  the  others  being 
named  Custer  and  Corkpine;  two  colts  from  a  certain  regis- 
tered mare  named  Martha,  one  of  said  colts  being  a  suckling 
colt,  the  other,  a  colt  named  Hardpine;  one  black  suckling 
colt  from  the  mare  colt  Tekla,  hereinbefore  described,  and 
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one  suckUng  oolt  from  the  colt  Everglade,  hereinbefore 
described. 

"The  plaintiff  is  to  care  for  the  said  animals  until  the 
5th  day  of  January,  1914,  unless  the  same  shall  be  before 
that  time  taken  by  the  defendants,  or  some  assign  of  the 
defendants,  and  the  defendants  are  to  take  the  said  horses 
either  by  themselves  or  by  some  party  to  whom  they  shall 
assign  their  rights  under  this  stipulation  on  or  before  the 
5th  day  of  January,  1914,  at  Canby,  Minnesota,  and  pay  to 
the  plaintiff  at  the  time  of  taking  said  animals  the  sum  of 
$7,760;  the  said  horses  while  being  kept  by  the  plaintiff  are 
kept  at  the  risk  of  the  defendants. 

"It  is  further  understood  and  agreed  that  the  said  horses 
when  delivered  to  the  defendants  shall  be  accompanied  with 
such  certificates  of  registration  in  the  Percheron  Society  of 
America  as  the  plaintiff  now  has. 

"It  is  further  stipulated  that  in  the  event  the  defendants 
shall  not  tender  to  the  plaintiff  perf ormante  of  their  part  of 
this  stipulation  on  or  before  the  5th  day  of  January,  1914, 
then,  in  that  event,  and  upon  the  filing  of  this  stipulation 
and  an  affidavit  of  the  plaintiff's  attorney,  0.  A.  Lende,  of 
the  nonperformance  by  the  defendants  of  their  part  of  this 
stipulation,  then  the  court  in  which  this  cause  is  pending 
shall  enter  judgment  against  the  defendants  in  the  sum  of 
$7,760  and  costs,  and  the  plaintiff  may  cause  execution  to 
issue  on  said  judgment  for  sale  of  said  horses  and  have  gen- 
eral  execution  for  any  balance  that  may  be  due  on  said 
judgment  after  the  sale  of  said  horses. 

"Dated  December  2,  1913. 

"Johnson  &  Lende,  Attorneys  for  Plaintiff. 

"J.  M.  Parsons,  Attorney  for  Defendants." 

This  stipulation  having  been  filed,  the  court  made  an 
entry  dropping  the  case  from  the  calendar.  The  order  is  not 
set  out  in  the  abstract,  and  there  is  no  showing  of  the  form 
or  terms  thereof,  except  as  here  stated.    Thereafter,  and  dur- 
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ing   the   same    term,    the    parties   filed    therein    a   further 
stipulation,  as  follows: 

**In  the  District  Court  of  the  United  States  District  of 
Minnesota. 

'•Martin  S.  Nelson,  Plaintiif,  v.  H.  G.  McMillan  et  al., 
Defendants. 

*'It  is  hereby  stipulated  by  and  between  the  parties  in 
the  above  entitled  action  that  judgment  is  not  to  be  entered 
up  against  the  defendant  pursuant  to  the  stipulation  of 
December  2,  1913,  until  February  20,  1914. 

''It  is  further  stipulated  that,  in  consideration  of  turning 
over  to  the  defendants  the  twelve  head  of  horses  involved 
in  this  action  and  embraced  in  the  stipulation  of'  December 
2,  1913,  on  January  that  the  defendants  will  conduct  a  public 
sale  of  said  horses  in  the  city  of  Canby,  Minnesota,  on  the 
24th  day  of  January,  1914,  and  that  said  sale  is  to  be  cried 
by  either  a  local  or  other  auctioneer,  or  both,  and  that  said  sale 
is  to  be  clerked  by  the  First  National  Bank  of  Canby,  who  is 
hereby  authorized  and  directed  to  turn  the  net  proceeds  of 
said  sale  over  to  the  plaintiif  or  his  attorneys  to  be  applied 
as  part  payment  on  the  sum  of  $7,760,  the  amount  set  forth 
in  the  stipulation  of  December  2,  1913.  That  the  balance 
then  remaining  due  and  owing  shall  be  paid  by  the  defendants 
on  or  before  February  20,  1914. 

"It  is  further  stipulated  that  the  plaintiff  as  soon  as  he 
receives  blank  applications  will  sign  said  application  for  the 
registration  of  the  four  weanlings  involved  in  this  auction  not 
heretofore  registered. 

Dated  this  2d  day  of  January,  1914, 

Johnson  &  Lende^ 
'*Attys.  for  Plaintiff,  Canby,  Minn. 
J.  B.  McMillan, 

'  *  One  of  the  Defendants. 

S.  D.  RiNIKER, 

** Attorney  for  Defendants." 


''jLmicu  LUIS  ^u  uay  u 


<( 
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Thereafter,  on  February  23,  1914,  plaintiff,  as  provided 
for  in  the  first  stipulation,  filed  in  said  action  the  aflSdavit  of 
one  of  his  attorneys,  showing  the  nonperformance  of  the  terms 
stipulated  on  the  part  of  defendants,  and,  on  presentation 
thereof,  the  court  ordered  judgment  in  favor  of  plaintiff  and 
against  defendants,  as  shown  by  the  transcript  of  said  judg- 
ment attached  to  the  petition  in  the  case  at  bar.  It  further 
appears  that,  on  February  14,  1914,  a  copy  of  the  taxation 
of  costs,  including  an  itemized  statement  thereof  and  clerk's 
memorandum,  all  duly  verified,  were  prepared  and  served 
upon  or  mailed  to  each  of  the  counsel  appearing  for  defend- 
ants. All  these  records,  and  others  not  essential  to  the  ques- 
tion before  us,  fully  and  properly  certified  and  exemplified, 
were  put  in  evidence  by  the  plaintiff  below. 

The  attack  now  made  upon  the  jurisdiction  of  the  court 
to  enter  such  judgment  is  based  upon  the  proposition  that, 
notwithstanding  the  stipulations  above  set  out,  the  court  was 
not  authorized  to  enter  judgment  without  further  notice  to 
defendants  for  the  following  reasons:  (1)  That  the  time 
fixed  in  the  second  stipulation  expired  on  February  21,  1914; 
but  it  appears  that,  on  the  date  named,  the  cause  had  not 
only  been  stricken  from  the  calendar,  but  the  court  was  not 
in  session,  having,  by  order  duly  entered,  adjourned  from 
February  18th  to  Monday,  February  23,  1914.  We  are  ako 
cited  to  the  Federal  statute  which  provides  that  proceedings 
in  the  Federal  district  court  shall  conform  ''as  near  as  may 
be"  to  the  practice  and  mode  of  proceeding  in  like  cases  in 
the  state  court.  Revised  Statutes  of  the  United  States, 
Sec.  914.  To  show  the  practice  in  the  state  court,  we  are 
then  cited  to  the  statutes  of  the  state  of  Minnesota,  as  follows : 
(Jen.  Stat,  Minnesota,  Sec.  7742,  by  which,  after  appearance 
entered  for  defendants,  counsel  is  entitled  to  notice  of  all 
subsequent  proceedings;  Sec,  7793,  by  which  notice  of  trial 
is  required ;  Sec.  7749,  providing  for  notices  of  motions ;  and 
Sec.  7745,  providing  for  service  of  notices  by  mail.  It  may 
also  be  added  that,  by  Sec.  7817  of  the  same  statutes,  the 
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court  "is  always  open  for  the  entry  of  judgments  and  orders 
/    and  for  the  hearing  and  determination  of  all  matters  except 
issues  of  fact." 

The  essence  of  the  argument  is:  (1)  That  the  ease, 
having  been  stricken  from  the  calendar,  could  not  be  restored 
except  upon  notice;  (2)  that  the  first  stipulation  was  super- 
seded by  the  second,  and,  as  the  second  stipulation  contains 
no  provision  concerning  an  entry  of  judgment,  none  can 
properly  be  entered,  except  upon  notice;  and  (3)  that  there 
was  no  court  in  session  on  February  20,  1914,  and  jurisdic- 
tion to  further  act  in  the  matter  was  thereby  lost. 

We  have  first  to  consider  the  effect  of  the  court's  entry 
on  December  5,  1913,  dropping  or  striking  the  case  from  the 
calendar.    While  the  abstract  states  that  such  an  order  was 

entered,  the  entry  itself,  as  we  have  already 
^  furisdicuJn:       i^otcd,  is  uot  sct  out,  and  we  have  no  direct 
from^ca^ndarl    ^^  cxprcss  information  as  to  the  occasion  for 
try^jifdg-^"    such  actiou  or  the  exact  terms  of  the  order. 
""^  But  when  we  stop  to  note  the  admitted  facts, 

its  meaning  and  effect  are  not  difBcult  of  comprehension. 
The  case  had  been  regularly  placed  upon  the  court's  calendar 
for  trial  at  that  December,  1913,  term.  On  December  2d, 
however,  the  parties  had  filed  a  stipulation  of  settlement, 
by  the  terms  of  which  the  defendants  were  to  take  or  receive 
from  plaintiff  certain  horses  and  pay  to  him  the  sum  of 
$7,760  in  money,  not  later  than  January  5,  1914.  In  the 
event  of  defendants'  failure  to  perform  these  stipulations  on 
their  part  on  or  before  the  date  named,  then,  upon  filing 
such  stipulation,  with  an  affidavit  of  plaintiff's  attorney  show- 
ing such  nonperformance,  judgment  was  to  be  entered  for 
plaintiff  in  the  sum  above  mentioned  and  costs,  and  special 
execution  would  issue  thereon  for  the  sale  of  the  horses.  This 
stipulation  took  the  case  definitely  and  finally  from  the 
court's  trial  list,  the  amount  of  defendants'  indebtedness  was 
fixed  and  judgment  thereon  was  provided  for,  the  formal 
entry  thereof  being  postponed  to  a  definite  date,  to  allow 
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defendants  to  obviate  its  necessity  by  earlier  payment,  should 
they  desire  or  elect  so  to  do.  This  being  the  situation,  there 
was  no  reason  for  longer  retaining  the  case  upon  the  trial 
calendar.  The  dropping  of  the  case  from  the  calendar  was 
apparently  but  the  court's  recognition  of  this  change  in  the 
status  of  the  case  brought  about  by  the  stipulation,  bur  it  ia 
difficult  to  see  how  it  could  deprive  the  court  of  its  jurisdic- 
tion to  enter  the  judgment  for  which  that  stipulation  pro- 
vided.  Moreover,  the  parties  themselves,  defendants  as  well 
as  plaintiff,  by  their  later  stipulation,  distinctly  recognized 
the  pendency  of  the  case  and  the  jurisdiction  of  the  court  to 
render  such  judgment.  On  January  2,  1914,  the  time  for  the 
entry  of  such  judgment  as  first  provided  for  being  near  at 
hand,  the  second  stipulation  was  entered  into,  apparently  for 
the  accommodation  of  the  defendants,  by  which  it  was  agreed 
that  judgment  should  not  be  entered  pursuant  to  the  first 
stipulation  **  until  February  21,  1914,"  and  permitting  de- 
fendants in  the  meantime  to  sell  the  horses,  apply  the  amount 
so  realized  as  a  credit  upon  the  indebtedness,  and  make  pay- 
ment of  the  remainder  on  or  before  February  20,  1914. 
Defendants  did  sell  the  horses  and  were  credited  with  the 
proceeds,  but  they  did  not  pay  the  remainder  of  their  stipu- 
lated debt.  On  February  21,  1914,  the  day  mentioned  in 
the  last  stipulation,  the  court  had  adjourned  until  Monday* 
February  23d,  at  which  time  plaintiff  appeared;  and,  upon 
strength  of  the  two  stipulations  and  the  affidavit  of  the  attor- 
ney, the  court  entered  the  judgment  now  in  controversy. 

We  find  nothing  in  the  statute  or  rules  invoked  by  appel- 
lant which  required  further  notice  to  the  defendants,  to 
authorize  the  court  to  render  the  judgment.    The  defendants 

had  appeared  to  the  action  and  by  their  own 

^'  /uHsdiction:       voluntary  stipulation  determined  the  amount 

ment:^right  to     of  their  indebtedness  and  the  plaintiff's  right 

to  a  judgment  therefor,  and  had  fixed  the 
day  on  which  judgment  should  be  rendered.  Had  no  further 
stipulation  been  made,  and  January  5,  1914,  had  arrived. 
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the  debt  remaining  unpaid,  would  plaintiff  have  been  required 
to  serve  notice  on  defendants  before  taking  judgment  ?  With- 
out such  notice,  but  with  the  stipulation  before  it,  would  the 
court  have  been  without  authority  to  proceed!  It  would  be 
absurd  to  so  hold.  The  written  agreement  fixing  the  amount 
of  the  recovery  and  setting  the  time  when  plaintiff  should 
be  at  liberty  to  take  judgment  was  an  acknowledgment  or 
waiver  of  notice  and  a  consent  to  the  entry  therein  provided 
for.  The  second  stipulation,  so  far  from  operating  as  a 
waiver  or  abandonment  of  the  provision  for  judgment,  is  a 
distinct  recognition  of  its  continuing  force  and  effectiveness, 
though  it  extends  the  time  limit  from  January  5th  to  Feb- 
ruary 20th.  Why  should  defendants  have  had  notice  of  that 
to  which  they  had  already  agreed,  or  of  the  arrival  of  a  date 
which  they  themselves  fixed  f  Why  should  the  court  be  held 
to  wait,  before  entering  a  judgment  against  parties  already 
in  court  according  to  the  express  terms  of  their  written 
agreement  and  consent?  Even  if  we  should  incline  to  the 
view  that  the  rules  and  forms  of  procedure  were  not  striqtly 
observed,  it  would  be  at  most  an  error  or  irregularity,  involv- 
ing no  question  of  jurisdiction. 

The  fact  that  the  day  named,  February  20,  1914,  hap- 
pened to  fall  in  the  interim  or  recess  between  the  adjournment 
of  court  one  week  and  its  resumption  of  business  the  next  week 

is  wholly  immaterial.     The  defendants  had 

3-  JSS^duSJSi.       the  benefit  of  all  the  time  that  they  had 

JiSS^ent  o?***    stipulated  for.    The  matter  was  taken  up  and 

entiT^on  Bubae-   judgment  entered  the  first  day  the  court  was 

quent  ate.         .^  scssiou  after  the  time  limit  had  expired. 

There  is  no  claim  or  pretext  that  any  advantage  was  taken 

of  the  defendants,  or  that  they  were  in  any  manner  deceived 

or  misled,  or  that  plaintiff  obtained  judgment  for  more  than 

he  was  entitled  to  under  the  terms  of  the  stipulation.    Indeed, 

this  branch  of  the  defense  is,  in  its  entirety,  of  an  extremely 

technical  character ;  and,  while  it  is  not  for  that  reason  to  be 

ignored,  if  in  fact  the  court  rendering  the  judgment  had  at 
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that  time  lost  jurisdiction  of  the  defendants,  it  is  devoid  of 
equities  calling  for  any  departure  from  the  settled  rule  which 
gives  effect  to  every  presumption  in  support  of  the  judgment 
of  a  court  of  general  jurisdiction.  The  trial  court  did  not 
err  in  holding  that  there  was  no  proof  upon  which  this 
defense  could  properly  have  been  submitted  to  the  jury. 

II.  Was  there  any  evidence  tending  to  sustain  defend- 
ant's counterclaim  for  damages  because  of  a  wrongful  con- 
spiracy to  defame  and  injure  them  and  the  business  in  which 
they  were  engaged! 

Enough  is  shown  to  indicate  that  defendants  have  been 
quite  largely  engaged  in  the  business  of  breeding  and  selling 
Percheron  horses,  and  that  they  have  been  and  are  members 

of  the  American  Percheron  Society,  organ- 

4.  Ck>NBPiBACT:       ized  in  the  interests  of  owners,  dealers  and 

and  actB  of  CO-    breeders  of  such  animals.     It  also  appears, 

conspirators :  rr-  » 

wSim/nary^  *     ™®^  ^^  ^^^  incidentally,  that,  at  the  time  of 
proof  necea-       ^^^j  before  the  transactions  between  plaintiff 

and  defendants,  the  membership  of  that  or- 
ganization was  to  some  degree  divided  into  factions,  between 
which  there  was  a  feeling  of  decided  hostility,  and  in  the 
quarrels  thus  engendered,  defendants,  or  some  of  them,  took 
a  prominent  part.  It  is  their  theory  in  this  case  that  the 
plaintiff  colluded  and  combined  with  the  enemies  of  defend- 
ants in  the  Percheron  Society  and  elsewhere  to  defame  and 
discredit  them  and  to  injure  their  character  and  standing  as 
men  of  integrity  and  reliable  breeders  and  dealers,  and  did 
thereby  cause  them  great  injury  and  damage.  Much  evidence 
on  this  issue  was  introduced  by  defendants  on  the  trial  below, 
and  much  more  was  offered  and  excluded.  The  court  ruled, 
in  effect,  that  most  of  the  evidence  offered  in  support  of  this 
defense  was  not  admissible,  and  that  the  admissible  evidence 
was  insufScient  to  take  the  issue  to  the  jury.  In  this,  we 
think  the  court  was  correct.  The  record  of  the  offered  testi- 
mony is  entirely  too  great  to  permit  its  recitation  within  the 
allowable  limits  of  an  opinion.     It  will  sufficiently  indicate 
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the  general  ground  upon  which  it  was  excluded  to  say  that, 
while  it  tended  to  show  very  clearly  that  defendants  had 
enemies  who  were  active  and  bitter,  and  were  watchfully 
waiting  an  opportunity  to  press  their  charges  against  the 
business  integrity  of  the  defendants,  it  wholly  failed  to  incul- 
pate the  plaintiff  in  any  combination  to  promote  that  purpose. 
The  court  held  defendants  to  the  rule  that  they  must  produce 
evidence  having  some  fair  tendency  to  show  a  conspiracy 
between  the  plaintiff  and  the  other  persons  named,  or  some 
of  them,  before  being  allowed  to  prove  as  against  him  the 
acts  done  or  statements  made  by  such  other  persons  in  pursu- 
ance of  the  alleged  conspiracy.  It  may  be  that,  in  controlling 
the  order  of  introduction  of  evidence,  the  court  might  in  its 
discretion  have  permitted  some  deviation  from  this  rule,  but 
it  was  clearly  within  its  rightful  province  in  refusing  so  to  do. 
The  rule  to  which  the  defendant  was  here  held  is  too  clearly 
right  to  be  open  to  argument,  and  should  be  departed  from 
only  under  exceptional  circumstances,  where  it  is  clearly  ap- 
parent that  no  prejudice  can  arise  therefrom. 

An  examination  of  the  record  discloses  but  one  item  of 
the  excluded  evidence  where  the  propriety  of  the  court's 
ruling  in  this  regard  may  at  first  blush  seem  open  to  question. 

One  Maguire,  testifying  for  defendants,  un- 
'  evid^ce:  suf-     dcrtook  to  relate  a  conversation  with  plaintiff 

in  October,  1913.  He  says  that  plaintiff  there 
stated  that  certain  persons,  naming  some  whom  defendants 
charge  with  conspiracy,  had  advised  him  to  bring  the  suit 
against  McMillan,  and  offered  to  find  the  evidence  necessary 
to  establish  his  case ;  that  these  persons  had  it  in  for  McMillan 
and  were  going  to  "get  him''  because  of  trouble  they  had 
with  him  at  certain  state  fairs  and  because  of  certain  events 
in  the  Percheron  Society.  Counsel  for  defendants  then  asked, 
"What  did  he  say  with  reference  to  his  own  attitude  in  the 
matter?"  and  to  this  the  witness  replied,  "Why  he  was 
right  with  them;  he  was  the  sorest  fellow  in  the  bunch;  he 
stated  that  he  was  the  fellow  that  really  had  the  grievance." 
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The  first  clause  of  this  answer,  as  will  be  seen,  is  a  mere 
general  statement  of  the  witness's  conclusion,  and  is  wholly 
without  probative  value.  The  statement  attributed  to  plain- 
tiff that  he  was  the  man  having  the  grievance  was  true  in  this : 
he  had  a  suit  then  pending  against  defendants,  claiming  that 
he  had  purchased  from  them  as  a  thoroughbred,  a  Percheron 
horse  or  horses  which  were  later  discovered  to  be  grades, 
and  this  was  the  alleged  grievance  of  which  he  was  complain- 
ing. There  is  nothing  in  this  which  savors  of  conspiracy. 
Plaintiff  must  be  presumed  to  have  had  a  good  cause  of 
action,  because^  in  the  further  progress  of  the  case,  he  recov- 
ered judgment  therein  by  the  stipulation  and  consent  of  the 
defendants.  The  other  persons  may  have  been  actuated  by 
spite  or  other  bad  motive  in  offering  to  procure  evidence  in 
support  of  plaintiff's  claim,  but  the  act  was  not  unlawful. 
It  is  not  shown  that  they  did  in  fact  furnish  any  evidence 
in  the  case,  or,  if  they  did  furnish  any,  that  it  was  not  true. 

Had  this  case  gone  to  the  jury  upon  a  showing  as  meager 
as  is  made  in  the  testimony  of  this  witness,  and  the  jury 
had  therefrom  found  for  the  defendants  upon  their  counter- 
claim, the  verdict  could  not  have  been  permitted  to  stand. 
There  was  no  other  evidence  which  even  inferentially  tended 
to  connect  the  plaintiff  with  the  alleged  conspiracy. 

III.  It  is  further  argued  that,  in  any  event,  defendants 
should  have  been  permitted  to  go  to  the  jury  upon  their  claim 
for  damages  on  account  of  plaintiff's  failure  to  sign  and 

deliver  to  defendants  applications  for  the  reg- 

^'  Suction*:'  ^^'  istration  of  the  four  weanling  colts.    It  will 

tion*f chanlffeof    be  remembered  that,  in  the  stipulation  upon 

which  judgment  was  rendered,  plaintiff  first 
undertook  to  turn  over  to  defendants,  with  the  horses  there 
mentioned,  "such  certificates  of  registration  in  the  Percheron 
Society  of  America  as  he  now  has."  In  the  second  stipula- 
tion is  found  this  clause: 

"The  plaintiff  as  soon  as  he  receives  blank  applications 
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will  sign  said  applications  for  the  registration  of  the  four 
weanlings  involved  in  this  action  not  heretofore  registered." 

There  was  evidence  offered  to  the  effect  that  plaintiff  did 
not  sign  the  applications  and  that  defendants  prepared  the 
blanks  and  sent  them  to  plaintiff's  counsel,  who  returned 
them  unsigned.  It  appears,  however,  by  the  same  witness 
that  defendants  themselves  made  the  necessary  applications, 
and,  after  some  delay,  the  colts  were  in  fact  properly  regis- 
tered. Turning  to  the  counterclaim  as  pleaded,  we  find  no 
allegation  that  plaintiff's  failure  to  sign  the  applications  for 
registration  had  any  effect  to  depreciate  the  value  of  said 
colts  or  that  defendants  were  thereby  compelled  to  sell  them 
for  any  kss  price  than  they  would  otherwise  have  com- 
manded. The  essence  of  the  charge  there  made  is  that,- when 
the  sale  took  place,  the  defendants  **were  compelled  publicly 
to  explain  to  a  large  crowd  of  horse  buyers  and  breeders 
attending  the  sale  from  various  parts  of  the  country  that 
said  colts  were  not  recorded,  and  that  said  explanation  neces- 
sarily conveyed  the  impression  that  there  was  some  difBculty 
and  trouble  concerning  the  recording  of  said  colts."  All  this 
was  pleaded  by  way  of  introduction  to  the  further  allegation 
and  claim  that  plaintiff's  failure  to  sign  the  applications  was 
in  pursuance  of  a  conspiracy  between  him  and  other  persons 
named,  to  convey  and  give  publicity  to  the  belief  that  defend- 
ants were  attempting  to  procure  the  fraudulent  registration 
of  the  colts,  and  thereby  injure  defendants'  reputation  and 
standing  as  horse  breeders ;  and  that,  in  further  pursuance  of 
such  wrongful  purpose,  some  of  the  persons  with  whom  plain- 
tiff is  alleged  to  have  conspired  wrote  letters  to  the  officers  of 
the  Percheron  Society,  making  false  charges  to  prevent  the 
registration  of  the  animals  and  to  defame  the  defendants. 
Upon  the  subject  of  damages,  the  allegation  is  that: 

*  *  The  refusal  of  the  plaintiff  to  sign  the  applications  for 
the  weanling  colts  and  the  writing  of  said  letters  were  all 
done  in  furtherance  of  the  conspiracy  referred  to  in  Count  2 
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of  this  answer  and  counterclaini  for  the  purpose  of  injuring 
the  good  name  and  reputation  of  these  defendants  and  for 
the  purpose  of  injuring,  breaking  down  and  destroying  the 
business  and  property  of  these  defendants,  and  that  by- reason 
thereof  these  defendants  have  been  damaged  in  the  sum  of 
$15,000." 

It  is  very  clear  from  this  pleading  that  defendants  are 
not  here  demanding  a  recovery  of  damages  for  any  loss  upon 
the  four  colts  because  of  the  failure  to  sign  the  applications, 
but  for  "injury  to  good  name  and  reputation;"  and  that  the 
matter  of  the  applications  is  alleged,  not  as  in  itself  affording 
a  cause  of  action,  but  as  one  of  the  incidents  in  the  conspiracy 
by  which  injury  had  been  done  to  their  reputation  and 
standing  as  breeders  of  Percheron  horses. 

The  only  effort  to  prove  the  alleged  damages  Was  made 
by  calling  one  of  the  defendants  to  the  stand  and  then 

addressing  the  court  as  follows : 
7.  APPBALANDSB-  "Now,  if  your  honor  plesQse,  we  offer  to 

ROR :  review : 

toihxretoeB-      provc  by  this  witness  the  amount  of  damages 

tablish  cause        ^  •^  ^ 

iL^onoi'^^     sustained  under  Counts  1,  2,  3,  4,  5  and  6 
denceofdam-     ^f  ^j^e  defendants'  amended  and  substituted 


answer  and  counterclaim." 

Then,  amending  the  offer,  counsel  further  proposed  to 
the  court  to  ''prove  by  this  witness  the  amount  of  damages 
sustained  under  each  count,  severally  and  collectively,  as 
alleged  in  the  amended  and  substituted  answer  and  counter- 
claim." To  this  offer  it  was  objected  that  the  pleading  did 
not  show  facts  sufiScient  to  constitute  a  defense  or  counter- 
claim, and  that  defendants  had  wholly  failed  to  connect  plain- 
tiff with  the  alleged  conspiracy.  The  objection  was  sustained, 
and  we  think  correctly;  for,  as  we  have  already  said,  there 
was  a  distinct  failure  to  prove  facts  tending  to  show  that 
plaintiff  entered  into  the  conspiracy,  if  there  was  one,  to 
injure  the  defendants. 

Again,  it  will  be  remembered  that  the  failure,  if  any,  of 
the  plaintiff  to  sign  the  applications  was  a  failure  to  perform 
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one  of  the  conditions  upon  which  he  was  entitled  to  have 

judgment  against  the  defendants.  The  sale 
*•  collusiveness:  ^^  ^^^  horscs  took  placc  on  January  24,  1914, 
SSea"  **^"^*"  about  a  month  before  the  judgment  was  ren- 
dered. The  failure  must  have  been  then 
well  known  to  the  defendants,  and,  if  they  deemed  it  of  mate- 
rial importance,  they  could  have  interposed  an  objection  to 
the  entry  of  judgment.  Not  doing  so,  and  permitting  judg- 
ment to  be  entered  without  protest,  it  was  thereafter  too  late 
to  say  that  the  conditions  of  the  stipulation  were  not  in  fact 
performed.  An  adjudication  of  that  fact  inheres  in  the 
judgment ;  for  we  must  assume  that  before  rendering  it  the 
court  found  that  the  conditions  of  the  stipulations  authorizing 
it  had  been  complied  with.  There  was  no  error,  therefore, 
in  excluding  the  evidence  of  damage  or  in  refusing  to  submit 
the  issue  to  the  jury. 

The  record  discloses  no  prejudicial  error,  and  the  judg- 
ment below  is — Affirmed. 

Evans,  G.  J.,  Deemer  and  Preston,  JJ.,  concur. 


John  F.  Pfarr  et  al.,  Appellants,  v.  Standard  Oil  Company, 

Appellee. 

APPEAIi  AKD  EBBOB:    SnbBeqnent  Appeals— Law  of  Case.    Bules 

1  of  law,  whether  right  or  wrong,  announced  on  appeal,  are  conelu- 
sive  on  all  subsequent  appeals  in  the  same  case. 

JUDQiMSST:    Piesamption— As  Affecting  Strangers  to  Action.    A 

2  stranger  to  an  action  is  not  bound  by  any  finding  made  in  such 
action  by  either  court  or  jury. 

PBINCIPLE  APPLIED:  An  oil  company  sold  a  barrel  of  kero- 
sene oil  to  a  retail  dealer,  who,  within  five  or  six  days,  opened  it. 
Twenty-four  days  after  the  purchase,  the  dealer  sold  a  portion 
of  the  oil  to  a  customer.  An  explosion  resulted  from  an  attempt 
by  the  customer  to  light  a  fire  with  the  oil,  and  members  of  his 
family  were  killed.    The  customer  brought  action  for  damages 

Vol.  176  Ia.— 37 
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against  the  dealer,  basing  his  action  solely  on  the  dealer's  negli- 
gence. The  dealer  notified  the  oil  company  to  appear  and  defend. 
The  oil  company  refused.  The  action  went  to  trial.  It  was  estab- 
lished that  the  kerosene  so  sold  by  the  dealer  to  the  customer  con- 
tained 21  per  cent  of  gasoline.  Judgment  was  rendered  against 
the  dealer.  The  dealer  then  brought  action  against  the  oil  com- 
pany to  recoup  his  damages.  Held,  the  oil  company  was  imder  no 
obligation  to  defend  in  the  action  of  the  customer  against  the 
dealer,  because  of  the  nature  of  the  isettee  therein,  and  was  therefore 
a  stranger  to  the  action,  and  that  the  judgment  in  said  action  did 
not  raise  a  presumption  that  the  oil  contained  21  per  cent  of  gaso- 
line when  the  oil  company  aold  it  to  the  dealer, 

TRIAL:    Instnictloiis-— Pomi,  BeqvlBites  and  SufBciency — "Presomp- 

3  tion  of  Fact" — ^Propzlety  of  InstrnctioiL  Whether  an  instnic- 
tion  on  a  "presumption  of  fact"  or  "legal  inference"  would  be 
subject  to  the  vic6  of  singling  out  facts  in  the  case  and  arguing 
on  the  weight  thereof,  qttaere. 

BVIDENOE:    PresnmptioiiB — Cantiniuuioe  of  a  CondltloiL    A  condi- 

4  tion  once  shown  to  exist  is,  as  a  general  rule,  presumed  to  con- 
tinue until  the  contrary  is  shown.  So  held  in  a  case  involving 
the  condition  of  kerosene  at  the  time  of  sale. 

EVIDENCE:     Bniden  of  Proof — ^Action  for  Indemnity.     Where  re- 

5  covery  was  had  against  a  retail  dealer  in  oil  because  of  his  negli- 
gence in  selling  dangerously  inflammable  oil  to  a  customer,  to  the 
customer's  damage,  held,  in  an  action  by  the  dealer  against  the 
wholesaler  to  recoup  the  dealer's  damage,  that  the  burden  of 
proof  was  on  the  dealer  to  show  that  said  oil  was  in  a  dangerous 
condition  when  the  wholesaler  sold  it  to  the  dealer, 

APPEAL  AND  EBBOB:    Harmless  Error—Immaterial  Evidence.    In 

6  an  action  against  a  wholesale  dealer  in  oil,  based  on  the  allega- 
tion that  the  defendant  had  negligently  sold  to  plaintiff  kero- 
sene containing  a  large  quantity  of  gasoline,  held  harmless  error 
to  permit  the  defendant,  through  its  cashier,  to  testify  that  his 
office  never  shipped  any  oil  "until  the  state  inspector  had  said 
he  had  inspected  it." 

APPEAL  AND  EBBOB:    Bevlew—QnestionB  of  Pact— Conflict    Con- 

7  flicts  in  testimony  and  in  the  inferences  to  be  drawn  therefrom 
are  questions  necessarily  for  the  jury.  The  appellate  court  will 
not  interfere  simply  because  it  might  have  found  differently 
than  the  jury  found. 

Appeal  from  Crawford  District  Court. — It  B.  Hutchison, 

Judge. 
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Wednesday,  Apbil  5,  1916. 
Bbheabing  Denied  Wednesday,  June  28,  1916. 

Action  to  recover  damages,  due  to  an  explosion  of  oil 
claimed  to  have  been  sold  by  defendant  to  plaintiffs,  which 
plaintiffs  resold  to  another,  in  whose  hands  the  oil  exploded. 
On  issue  joined,  the  case  was  tried  to  a  jury,  resulting  in  a 
verdict  and  judgment  for  defendant,  and  plaintiffs  appeal. — 
Affirmed, 

Sims  it  KuehnU,  for  appellants. 

Carr,  Carr  &  Evcms  and  Clinton  L,  Naurse,  for  appellee. 

Debmeb,  J. — The  case  was  before  us  on  a  former  appeal 
from  a  judgment  against  defendant.  See  165  Iowa  657.  On 
that  appeal,  we  endeavored  to  announce  the  governing  rules 
of  law,  and  the  trial  court  adopted,  as  best  it  could,  the  prin- 
ciples therein  stated.  Reference  is  made  to  that  opinion,  for 
a  full  statement  of  the  facts.  In  short,  the  case  is  this: 
Plaintiffs,  through  an  agent,  purchased  a  barrel  of  kerosene 
oil  from  the  defendant,  at  its  office  in  Sioux  City,  Iowa,  which 
was  delivered  May  1,  1907.  After  it  had  had  the  oil  for 
some  time,  and  had  opened  the  barrel,  it,  on  May  25th  of  the 
same  year,  sold  some  of  the  oil  to  a  Mrs.  Chapman.  On  the 
evening  of  the  same  day,  Mrs.  Chapman  and  her  husband 
attempted  to  use  it  in  starting  a  fire;  and,  as  a  result,  an 
explosion  occurred,  killing  Mrs.  Chapman  and  three  of  her 
children,  and  severely  injuring  her  husband.  Action  was  then 
brought  by  Mr.  Chapman  against  plaintiffs  herein,  in  which 
Chapman  sought  to  secure  damages  for  the  injuries  sustained 
by  him,  and  also  for  the  loss  of  the  services  of  his  wife. 
Plaintiflfe  herein,  defendants  in  that  suit,  gave  written  notice 
of  that  action  to  the  defendant  herein,  and  requested  that  it 
appear  and  defend  the  action.  This,  defendant  refused  to 
do.  The  case  then  went  to  trial,  defendants  therein,  plain- 
tiffs here,  defending,  and  judgment  was  rendered  therein 
for  plaintiffs  in  that  suit,  which,  on  appeal  to  this  court,  was 
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affirmed.  See  145  Iowa  196,  and  153  Iowa  20.  Plaintiffs, 
having  paid  that  judgment,  brought  this  action  to  recover 
the  amount  thereof,  with  other  items,  from  the  defendant, 
on  the  theory  that  defendant  was  bound  by  the  former  judg- 
ment, because  of  the  notice  given  it  of  the  prosecution  thereof, 
and  the  request  to  defend  it.  The  action  was  also  bottomed 
on  the  theory  that  defendant  negligently  sold  it  the  oil  which 
plaintiff  sold  to  ^Irs.  Chapman,  and  that  it  should  be  held 
liable  for  the  loss. 

On  the  former  appeal,  we  held  that  the  judgment  in  the 
former  suit  brought  by  Chapman,  because  of  the  issues  ten- 
dered therein,  and  the  testimony  on  which  it  was  tried,  was 
not  conclusive  on  the  defendant,  but  that  it  was  competent 
proof  of  the  rendition  of  a  judgment  against  plaintiffs,  and  of 
the  amount  thereof.  It  was  also  held  that  defendant  might 
be  held  liable  for  its  own  negligence  in  selling  the  oil,  although 
plaintiffs  herein  were  also  negligent,  and  that  the  doctrine 
of  no  contribution  between  wrongdoers  did  not  apply.  We 
further  held  that  there  was  enough  testimony  in  the  former 
record  to  take  the  case  to  the  jury,  on  the  issue  of  defendant's 
negligence  in  selling  the  oil  to  plaintiffs.  The  result  has 
already  been  indicated.  For  a  reversal  of  the  judgment,  four 
main  propositions  are  relied  upon : 

I.  First,  it  is  insisted  that  the  defendant  is  concluded 
by  the  former  judgment  in  the  Cho/pman  case,  and  estopped 
to  deny  that  the  barrel  of  oil  which  was  shown  to  contain 
21  per  cent,  of  gasoline,  and  the  oil  which  was  sold  out  of  it 
to  Mrs.  Chapman,  contained  that  percentage  of  gasoline  when 
sold  by  it  to  the  plaintiffs. 

Second,  the  same  point  is  made  on  the  theory  that  the 
Chapman  judgment  was  conclusive  on  defendant  as  to  the 
character  of  oil  sold  by  it  to  plaintiffs,  or,  at  least,  presumptive 

evidence  that  it  contained  the  same  amount 
1.  APPEAL  AND  ER-  of  gasoliuc  whcu  sold  by  defendant  to  plain- 

?aw1)V*cMlf ** '    ^'*  ^^  ^^  ^^^  2**  ^^y^  thereafter,  when  sold 

by  plaintiff  to  Mrs.  Chapman.     The  incon- 
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elusive  character  of  the  Chapman  judgment  upon  the  defend- 
ant, was  pointed  out  on  the  former  appeal,  and  the  ri^le  therein 
announced  is  the  law  of  the  case,  whether  right  or  wrong. 
We  have  again  examined  the  matter,  and  have  no  desire  to 
change  the  rule,  even  were  it  permissible  to  do  so.  So  that 
there  is  no  estoppel  in  the  case,  either  in  pais  or  by  judgment. 
Does  the  judgment  create  any  presumption  that  the  oil 
which  plaintiffs  sold  to  Mrs.  Chapman,  on  May  25th,  contain- 
ing 21  per  cent,  of  gasoline,  was  in  the  same  condition  when 

it  was  delivered  by  the  defendant  to  plaintiffs, 

^'  prSumptfon:      on  May  Ist  preceding?    As  a  rule,  presump- 

stranffersto       tions  do  uot  relate  back.    Of  course,  there 

action. 

are  some  exceptions  to  this  rule;  but,  unless 
defendant  was  bound  to  respond  to  the  notice,  and  to  defend 
the  Chapman  case,  it  was  a  mere  stranger  to  that  proceeding, 
and  not  bound  by  any  finding  made  by  either  the  court  or  jury 
therein.  Having  decided  that  it  was  not  bound  to  defend, 
this  case  starts  as  if  there  had  been  no  other,  save  for  the 
purposes  hereinbefore  stated.  It  is  familiar  doctrine  that  a 
stranger  to  a  judgment  is  not  bound  thereby,  or  by  any  finding 
therein,  and  there  is  no  middle  ground.  Either  the  Chapman 
judgment  is  conclusive,  because  of  the  notice  to  the  defendant 
to  appear  and  defend,  or  it  is  entirely  unimportant,  save  as 
bearing  upon  the  question  of  the  amount  of  plaintiffs'  dam- 
ages. The  verdict  in  the  Chapnum  case,  as  pointed  out  on 
the  former  appeal,  was  based  upon  plaintiffs'  own  negligence, 
and  might  have  been  rendered  on  the  theory  that  the  oil  was 
in  perfectly  good  condition,  when  delivered  by  the  defendant 
company  to  the  plaintiffs.  In  other  words,  it  was  not  neces- 
sary for  Chapman  to  show  that  the  oil,  when  delivered  to  his 
wife  by  plaintiff,  was  a  dangerous  explosive,  when  delivered 
by  the  defendant  to  the  plaintiffs.  There  was  direct  and 
positive  testimony  that  the  oil  in  the  barrel,  when  examined 
after  the  accident,  something  like  24  days  after  delivery  by 
the  Standard  Oil  Company  to  the  plaintiffs,  contained  21  per 
cent,  of  gasoline;  but,  without  more,  there  was  no  legal  pre- 
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sumption  that  it  was  in  the  same  condition,  when  delivered 
by  defendant  to  plaintiff.  There  may  have  been  a  fact  pre- 
sumption, or  inference,  arising  from  the  entire  testimony  re- 
garding how  it  was  kept  after  delivery  to  plaintiffs,  that  it 
was  in  the  same  condition  when  delivered  by  defendant  to 
plaintiffs;  but  this  would  arise,  no  matter  whether  there  had 
been  litigation  between  Chapman  and  plaintiffs,  or  not. 

Since  it  was  a  presumption  of  fact,  or  legal  inference,  the 
court  was  not  bound  to  instruct  thereon,  unless  specially 

requested  so  to  do;  and,  even  upon  such 
8.  Trial  :inBtruc-   request,  it  is  not  at  all  certain  that  such  a 

tlons :  form, 

BuScfen?*"^  request  should  have  been  granted,  because  it 
offact  ■^''pro-  would  amouut  to  the  singling  out  of  facts 
Btruction.*'^'       ^^  t^®  c*^®>  *^d  ^^  argument  upon  the  weight 

thereof. 
The  defendant  undertook  to  show  that  the  oil  was  prop- 
erly inspected  and  branded,  and  was  in  good  condition  when 

it  left  its  hands ;  and,  if  it  did  this,  a  counter 

*'  sumpUonB-^'^*"   presumption  would  arise  that  it  continued 

rconditton*  ^'    ^^  *at  condition  until  sold,  or  at  least  until 

opportunity  was  afforded  to  change  the  con- 
tents of  the  barrel.  In  this  case,  under  the  allegations  of 
one  count  of  the  petition,  and  the  law  ai^nounced  on  the 

former  appeal,  the  burden  was  upon  plain- 
6.  BviD»NCB :  burr  tiffs  to  show  that  the  oil,  when  delivered  to 

den  of  proof :  ' 

SSmnity!'^ '"^^      them  by  the  defendant,  was  in  a  defective 

and  dangerous  condition.  The  trial  court  in^ 
structed  that  the  burden  was  upon  them  to  so  show,  and  in 
this,  there  was  no  error.  Our  conclusion  here  finds  support 
in  Standard  Oil  Co,  v.  Murray,  119  Fed.  572 ;  Riggs  v.  Stand- 
ard Oil  Co.,  130  Fed.  199;  Siller  v.  Murphy,  107  Iowa  128; 
Oibhs  V.  Farmers'  &  Merck.  State  BaiUc,  123  Iowa  736;  Scott 
V.  Curtis  (N.  Y.),  40  L.  R.  A.  (N.  S.)  1147. 

II.     Defendant's  cashier,  in   chai^  of  its  Sioux  City 
ofKce,  was  permitted,  over  plaintiffs'  objections,  to  state  that 
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his  office  at  Sioux  City  never  shipped  out  any  Iowa  kerosene 

until  the  state  inspector  had  said  that  he  had 
^*  BOR^Y^rinu^'  ^^^pccted  it.  The  question  and  answer  were 
?£fevidSnce!^"  ^^  doubtful  propriety,  but  we  think  the  an- 
swer was  nonprejudicial.  It  tended  to  show 
the  care  generally  exercised  by  the  defendant  at  its  Sioux 
City  office,  which  was  in  charge  of  the  witness,  in  regard  to 
having  the  oil  examined  before  shipment ;  but  this,  under  the 
issues  and  the  law  as  given  by  the  court,  would  not  have 
relieved  the  defendant  from  responsibility.  The  measure  of 
care  generally  used  by  defendant  was,  of  course,  collaterally 
in  issue,  because  of  the  quantities  of  oil  handled  by  them,  and 
the  hazard  incident  to  the  sale  thereof;  and  we  are  not  pre- 
pared to  say  that  the  ruling  was  prejudicially  erroneous. 

III.  Lastly,  it  is  insisted  that  the  verdict  is  without 
support  in  the  testimony.  There  was  some  conflict  in  the 
testimony,  and  more  in  the  inferences  to  be  derived  therefrom ; 

and  the  case  was  clearly  one  for  the  jury,  on 

^*  ^"revtew"*'  ^^^  ^^^®  ^^  defendant's  negligence,  or  breach 

?ac?f!coim1ct      ^^  statutory  or  common-law  duty,  and  the 

parties  must  be  content  with  the  finding  of 
their  neighbors,  who,  under  our  system,  are  made  the  judges 
of  fact  issues.  It  is  not  enough  that  we  would  have  arrived 
at  another  conclusion.  If  this  were  sufficient,  we  would  at 
once  usurp  the  functions  of  a  jury,  which,  of  course,  is  not 
our  province.  We  have  not  cited  many  cases  in  support  of 
our  conclusions.  The  underlying  principles  were  settled  on 
the  former  appeal,  and  there  is  no  need  to  burden  this  opinion 
with  extended  citations. 

It  follows  that  the  judgment  must  be,  and  it  is, — AffirmedL 

Weaver,  Gaynob  and  Preston,  JJ.,  concur. 
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W.  P.  Plew,  Appellee,  v.  James  Horrabin  &  Company  et  al., 

Appellants. 

MA8TEB  AKD  SERVAKT:     Safety  Appliance  Act^-Ooazdlng  Ma- 

1  cblnery — Conczete  ICixer.  A  portable  concrete  mixer,  operated  by 
steam  power,  upon  a  public  street,  is  a  "manufacturing  or  other 
establishment,"  within  the  meaning  of  Sec.  4999-a2,  Code  Supp., 
1913,  requiring  machinery  to  be  guarded. 

MASTER  AND  SEBVAKT:     Safety  Appliance  Act— Daty  of  Em- 

2  ployea  to  Onard  liachlnezy—- Presumption.  Duty,  on  the  part  of  a 
mere  employee,  to  guard  machinery  will  not  be  presumed  from  the 
naked  fact  that  such  employee  was  in  charge  of  the  operation  of 
such  machinery. 

APPEAL  AND  EB&OB:     BeTlew— Scope — Awrigirment  of  Ecion — 

3  Taacation  of  Costs.  Taxation  of  costs  by  trial  court  will  not  be 
reviewed  in  the  absence  of  an  assignment  of  error  stating  wherein 
there  was  error. 

Appeal  from  Polk  District  Court, — ^W.  S.  Ayres,  Judge. 

Tuesday,  April  4,  1916. 
Rehearing  Denied  Wednesday,  June  28,  1916. 

Action  to  recover  damages  for  personal  injury.  Verdict 
and  judgment  for  plaintiff,  and  defendant  appeals. — Affirmed. 

E,  J,  KeJly,  for  appellants. 

Stuart  &  Stuart  and  Miller  &  WaUi/ngfard,  for  appellee. 

Weaver,  J. — The  defendants  were  engaged  in  laying  a 
pavement  upon  a  street  in  the  city  of  Des  Moines,  and  plain- 
tiff was  one  of  their  employees  in  the  performance  of  that 

work.     In  preparing  material  for  the  pave- 
^'  HtS^^^G-*^   ment,   defendants  made   use   of  a   machine 

SSRVANT :  Safe*  ' 

Acfi^rua^in*    known  as  a  concrete  mixer,  operated  by  steam 
c'onc?ete*mixcr.    powcr.     The  machine  had  an  upright  boiler 

and  a  hood,  or  large  bucket,  which  let  down 
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to  the  ground,  where  it  was  filled  with  sand,  gravel  and 
cement,  and  was  then  elevated  to  a  point  where  the  contents 
were  emptied  into  a  revolving  drum;  from  which,  when  prop- 
erly mixed,  they  were  discharged  into  wheelbarrows  for  dis- 
tribution upon  the  street.  The  operation  of  the  machine  was 
effected  by  the  use  of  gearing  and  movable  parts,  some  of 
which  were  uncovered  and  unguarded.  It  was  the  duty  of 
plaintiff  to  attend  to  the  work  of  mixing  and  to  operate  the 
mixer.  He  alleges  in  this  case  that,  when  it  was  required  to 
move  the  mixer  from  one  place  to  another,  it  was  necessary 
to  disconnect  or  throw  the  drum  out  of  gear,  and  that,  in 
order  to  do  so,  it  was  a  part  of  his  duty  to  make  such  discon- 
nection. This  result  was  accomplished  by  using  his  right 
hand  to  shift  a  lever,  and  at  the  same  time  using  his  left 
hand  to  set  an  iron  pin  to  hold  the  lever  in  position.  When 
the  lever  was  thus  adjusted,  the  machine  would  be  propelled 
by  its  own  power  to  the  desired  location.  On  the  day  in  ques- 
tion, it  being  desired  to  move  the  machine,  he  undertook,  at 
the  order  of  the  foreman,  to  adjust  the  lever  for  that  purpose ; 
and  in  doing  so,  and  while  using  due  care  on  his  own  part, 
the  hand  with  which  he  was  setting  the  pin  was  caught  in  th^ 
unguarded  gearing,  crushing  his  index  finger  in  a  manner 
to  require  its  amputation.  By  reason  of  such  injury,  he 
alleges  that  he  has  sustained  great  damage  in  pain  and  suffer- 
ing, loss  of  time,  expense  for  treatment,  and  permanent 
impairment  of  his  earning  capacity,  for  all  which  he  demands 
a  recovery.  He  charges  the  defendants  with  negligence  in 
failing  to  guard  the  gearing  of  the  machinery,  as  required 
by  law.  The  defendants  deny  the  allegations  of  negligence 
on  their  part.  There  was  also  a  plea  of  assumption  of  risk, 
but  defendants  concede  in  argument  that,  if  the  case  is  a 
proper  one  for  the  application  of  the  statute  requiring  the 
yarding  of  machinery  (and  we  so  hold),  this  plea  is  not 
available  to  them.  There  is  also  no  dispute  that  the  gearing 
was  unguarded  and  that  plaintiff  was  injured  therein,  and 
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it  is  conceded  that,  if  the  statute  is  applicable,  the  failure 
to  guard  the  gearing  was  negligence  as  a  matter  of  law.  The 
applicability  of  the  statute  is,  however,  vigorously  denied,  and 
it  is  further  claimed  that  in  any  event  plaintiff  cannot  recover 
because  of  his  own  alleged  contributory  negligence.  There 
was  a  trial  to  a  jury,  which  returned  a  verdict  in  plaintiff's 
favor  for  $1,000;  and  from  the  judgment  rendered  thereon, 
and  from  the  denial  of  their  motion  for  new  trial,  defendants 
have  appealed.  The  principal  points  made  by  the  appellants 
for  a  reversal  of  the  judgment  below  are  as  follows : 

I.  Appellants  contend  that  the  statute  making  it  neces- 
sary in  certain  cases  to  cover  or  guard  or  protect  the  gearing 
of  machinery  has  no  application  to  the  mixer  by  which  plain- 
tiff was  injured.  The  section  of  the  statute  the  construction 
and  application  of  which  are  here  involved  is  found  in  Code 
Supp.,  1913,  and  reads  as  follows : 

' '  Sec.  4999-a2.  It  shall  be  the  duty  of  the  owner,  agent, 
superintendent  or  other  person  having  charge  of  any  manu- 
facturing or  other  establishment  where  machinery  is  used,  to 
furnish  and  supply  or  cause  to  be  furnished  and  supplied 
therein,  belt  shifters  or  other  safe  mechanical  contrivances 
for  the  purpose  of  throwing  belts  on  and  off  pulleys,  and, 
wherever  possible,  machinery  therein  shall  be  provided  vnth 
loose  pulleys;  all  saws,  planers,  cogs,  gearing,  belting,  shaft- 
ing, set  screws  and  machinery  of  every  description  therein 
shall  be  properly  guarded.  No  person  under  sixteen  years  of 
age,  and  no  female  under  eighteen  years  of  age  shall  be  per- 
mitted or  directed  to  clean  machinery  while  in  motion.  Chil- 
dren under  sixteen  years  of  age  shall  not  be  permitted  to 
operate  or  assist  in  operating  dangerous  machinery  of  any 
kind.''    29  G.  A.,  Ch.  149,  §  2. 

The  argument  is  that  the  provision  applies  by  its  terms 
to  ''manufacturing  or  other  establishments"  only,  and  the 
machine  involved  in  this  case  is  neither.  The  general  nature 
and  appearance  of  the  device  is  indicated  in  the  following  cut : 
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As  will  be  seen,  it  ia  composed  of  a  truck  and  platform 
on  which  are  mounted  a  boiler,  en^ne  and  drum,  together 
with  the  maebinery  by  which  the  materials  for  concrete  are 
handled.  The  drum  ia  revolved  and,  when  desired,  the  entire 
outfit  is  propelled  from  one  location  .to  another  by  the  same 
power.  "When  the  witnesses  speak  of  disconnecting  the  drum 
or  throwing  it  out  of  gear,  they  evidently  mean  no  more  than 
the  disconnection  of  the  power,  so  that  the  drum  will  not 
revolve  while  the  power  is  being  applied  to  the  movement 
of  the  truck. 

The  purpose  of  the  statute  above  quoted,  as  is  very 
apparent  from  a  reading  of  its  provisions,  is  to  secure,  so  far 
as  is  reasonably  practicable,  the  safety  of  all  who  may  be 
exposed  to  danger  from  the  operating  of  machinery  in  manu' 
faeturing  or  other  establishments,  and  especially  to  promote 
the  safety  of  workmen  who  are  required  in  the  performance 
of  their  duties  to  handle  or  work  with  such  machinery  or  in 
close  proximity  thereto.  The  manifest  danger  of  working 
with  unguarded  machinery  and  the  great  number  of  those 
suffering  death  or  injury  therefrom  have  been  generally  ree- 
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ognized,  and  in  nearly  every  state  laws  have  been  enacted 
making  it  incumbent  on  the  owner  of  such  machinery  to  cover 
or  guard  its  gearing  and  other  movable  parts,  to  prevent 
injurious  consequences  to  anyone  accidentally  or  inadvert- 
ently coming  in  contact  therewith.  As  measures  provided  in 
the  interest  of  human  life,  they  are  liberally  construed  by  the 
courts  to  promote  their  humanitarian  purpose.  Taking,  then, 
the  language  of  the  statute,  the  purpose  it  is  intended  to 
serve,  and  the  character  of  the  outfit  where  plaintiff  was 
employed,  may  this  combination  of  truck,  boiler,  engine,  ele- 
vator, drum  and  operating  machinery  be  fairly  classed  as  a 
manufacturing  or  other  establishment  within  the  intent  of  the 
statute  Y 

It  is  to  be  admitted  that  the  language  of  the  statute  at 
this  point  is  loose  and  indefinite  in  the  extreme.  Strictly 
speaking,  if  we  look  only  to  the  accepted  definitions  of  the 
single  word  ''establishment"  found  in  our  lexicons,  it  is  hard 
to  find  one  which  affords  us  much  light  or  help  in  solving  the 
question  before  us.  It  is  perhaps  not  an  uncommon  thing 
for  a  person  in  a  more  or  less  jocular  or  slangy  way  to  speak 
of  his  home,  his  shop  or  his  place  of  work  as  his  ''establish- 
ment ; ' '  but,  except  as  the  use  of  the  word  is  illuminated  by 
its  context  or  by  the  circumstances  under  which  it  is  employed, 
it  conveys  no  definite  idea  to  the  mind  of  the  average  reader. 
We  are  of  the  opinion,  however,  that,  as  here  used,  its  intended 
scope  and  meaning  may  be  ascertained  with  reasonable  cer- 
tainty when  we  look  to  the  entire  phrase  "any  manufacturing 
or  other  establishment  where  machinery  is  used."  A  manu- 
facturing establishment  where  machinery  is  used  can  be 
neither  more  nor  less  than  a  factory,  shop,  mill  or  other 
place  where,  by  the  aid  of  machinery  and  applied  power,  raw 
material  is  converted  into  some  new  or  changed  form  for 
human  use  or  convenience,  and  we  think  it  follows  that  "other 
establishments  where  machinery  is  used"  is  but  an  extension 
of  the  same  thought  expressed  somewhat  more  broadly,  in 
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order  to  include  places  perhaps  not  technically  classifiable  as 
factories,  shops,  or  mills,  yet  still  of  that  general  nature, — 
places  where  men,  by  the  necessities  of  their  employment, 
assemble  in  greater  or  smaller  numbers  to  work  with  or  about 
machinery. 

The  courts  of  other  states  have  had  frequent  occasion  to 
consider  cases  not  very  unlike  this  one  in  principle,  and  the 
holdings  are  not  always  in  harmony;  but  it  is  quite  safe  to 
say  that  the  course  of  decisions  marks  a  progressive  tendency 
to  avoid  neutralizing  the  legislative  intent  by  over-strict  con- 
struction. 

For  appellants,  it  is  argued  that  the  term  *' manufactur- 
ing or  other  establishments  where  machinery  is  used"  neces- 
sarily means  or  implies  a  building  in  which  machinery  is 
installed  and  used ;  but  this,  we  think,  too  narrowly  restricts 
the  intended  scope  of  the  statute.  The  danger  to  be  guarded 
against  is  the  exposed  and  unguarded  machinery  about  which 
men  are  required  to  work,  and  whether  it  is  or  is  not  housed 
under  the  roof  of  a  building  is  a  negligible  incident.  If 
machinery  is  used  for  the  manufacture  or  preparation  of  a 
product  to  supply  human  demand  therefor,  and  that  machin- 
ery is  set  up  and  operated  at  some  spot  or  place  where  men 
are  employed  to  come  and  labor  in  and  about  its  use  and 
operation,  we  can  conceive  of  no  reason  why  it  should  not  be 
regarded  as  a  *' manufacturing  establishment  where  machin- 
ery is  used,"  within  the  letter  and  spirit  of  the  statute.  A 
case  cited  by  appellants  as  a  precedent  for  their  contention 
is  ^ard  v.  Ci^y,  86  Eans.  906,  where  the  court  by  a  bare 
majority  held  that  failure  to  guard  the  gearing  on  a  gasoline 
pump  used  in  providing  a  public  water  supply  did  not  come 
within  the  statute  of  that  state.  The  decision  is  hardly  in 
point,  for  the  reason  that  the  statute  of  that  state  refers  to 
manufacturing  establishments  alone,  and  then  proceeds  to 
state  in  detail  what  shall  be  included  under  that  name,  thereby 
excluding  the  pumping  engine  from  its  operation.     In  the 
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only  other  case  cited,  Chapman  v.  Piechowski,  153  Wis.  356, 
it  was  held  that  a  steam  threshing  machine  was  not  within 
the  statute.  This  decision  was  also  by  a  divided  court,  two  of 
its  members  dissenting.  Other  courts  have  held  that  a  pump- 
ing outfit  or  station  comes  within  the  same  class  as  a  factory, 
mill  or  workshop,  for  the  purposes  of  the  statute.  Rase  v. 
Minneapolis,  8t  P.  c&  8.  8,  M.  B.  Co.,  107  Minn.  260  (120 
N.  W.  360) ;  8nyd€r  v.  Box  Co.,  110  Minn.  40;  McNabb  v. 
Clear  Springs  Water  Co.  (Pa.),  87  Atl.  55.  Quite  in  point 
is  the  further  decision  of  the  Pennsylvania  court  in  Comnian' 
wealth  V.  Filbert  Pa/ving  Co,,  78  Atl.  104,  where  it  is  held  that 
a  corporation  engaged  in  laying  cement  and  asphalt  floors, 
pavements  and  structural  concrete  is  engaged  in  *' manufac- 
turing," within  the  meaning  of  the  tax  statute.  Very  like 
the  case  at  bar  is  Casey  v.  Barber  Asphalt  Co.,  202  Fed.  1. 
There  the  defendant  was  engaged  in  the  work  of  street  paving, 
and  made  use  of  an  engine,  mixer,  gcinder,  elevators  and 
other  devices,  all  mounted  on  a  flat  car  and  moved  from  place 
to  place  on  iron  rails  laid  like  a  railroad  track.  Plaintiff 
was  injured  in  an  unguarded  gearing  and  brought  suit  for 
damages.  The  statute  there  was  substantially  like  our  own, 
and  the  action  was  defended  on  the  same  theory,  that  the 
outfit  used  by  defendant  was  not  a  factory,  mill  or  workshop 
where  machinery  was  used.  Rejecting  this  theory,  the  court 
says: 

**We  are  unable  to  take  that  view  of  this  plant.  That  it 
was  built  and  operated  for  the  purpose  of  manufacturing  out 
of  crude  material  the  finished  product  with  which  the  defend- 
ant company  paved  streets  and  roads  is  not  denied.  It  ia 
true  that  it  was  not  manufactured  in  any  sort  of  a  house,  but 
we  do  not  understand  that  a  house  is  an  absolutely  essential 
element  of  either  a  factory  or  a  mill.  It  is,  of  course,  readily 
conceded  that  a  factory  usually  and  perhaps  almost  invariably 
embraces  one  or  more  buildings,  and,  where  machinery  consti- 
tutes a  part  of  the  factory,  such  machinery  is  undoubtedly 
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usaally  housed;  but  even  at  common  law  the  factory  is  not 
limited  to  the  building  or  buildings,  but  includes  as  well  the 
premises  or  place  where  its  operations  are  carried  on.  .  .  . 
It  is  not  contended  by  the  plaintiff  in  error,  and  it  is  obviously 
not  true,  that  the  legislature  of  the  state  of  Washington  by 
the  legislation  in  question  undertook  to  require  the  safeguard- 
ing of  all  machinery  and  like  appliances.  What  it  did 
declare  is  that  every  person,  firm,  corporation,  or  association 
operating  a  factory,  mill,  or  workshop  where  machinery  is 
used  shall,  among  other  things,  provide  and  maintain  in 
use  reasonable  safeguards  for  such  machinery  as  that  which 
caused  the  injury  of  the  plaintiff  in  error ;  and  we  are  of  the 
opinion  that  to  say  thai  the  pUmt  of  the  defendant  in  error 
is  not  embraced  by  the  words  'factory'  or  *fn£U/  because  not 
permanently  located  in  a  building,  is  am,  inadmissible  limited 
tian  of  the  scope  of  the  terms  of  the  statute  in  view  of  its 
manifest  purposes.** 

If  the  concrete  mixer  with  its  accompanying  machinery 
in  the  cited  case  was  properly  classed  as  a  manufacturing 
establishment  or  factory  or  mill — and  we  think  it  was — the* 
principle  there  applied  requires  a  like  conclusion  in  this  case. 
It  may  be,  as  counsel  suggest,  that  the  machinery  there  con- 
sidered was  larger  and  more  ponderous  than  that  with  which 
we  here  have  to  deal,  but  so  long  as  it  was  subjected  to  the 
same  kind  of  use  for  the  same  purpose  and  produced  the  same 
results,  though  in  lesser  magnitude,  it  must  be  subject  to  the 
same  rule  of  law.  If  a  builder  should  construct  a  light  shop 
fitted  with  saws  and  other  convenient  machinery,  and  supply 
it  with  trucks  upon  which  it  is  moved  from  place'  to  place 
where  he  is  employed,  and  makes  use  of  such  convenience  for 
the  purpose  of  preparing  materials  to  be  used  on  the  job  on 
which  he  is  engaged,  no  one  would  question  the  application 
thereto  of  the  statute.  For  equally  good  reasons,  we  hold  that 
the  defendants'  mixing  outfit,  as  described  in  this  case,  comes 
within  the  same  class. 
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IL  Appellants  make  the  further  point  that  plaintiff  was 
chargeable  with  contributory  negligence  as  a  matter  of  law. 
This  proposition  is  urged  upon  the  theory  that,  plaintiff  being 

the  engineer  or  operator  of  the  mixer,  it  waft 

2.  MA8TBHAND        his  dutv  to  iustall  the  necessary  guard  over 

SERVANT :  Safe-  , 

ty,Ap|>uance       the  gearing  in  which  he  was  injured,  and, 

luard  machin-    ^^^^^^S  SO  to  do,  he  must  be  held  to  have  been 
er^preaump-     negligent.    There  is  no  evidence  that  it  was 

any  part  of  plaintiff's  duty  to  construct  or 
place  guards  over  the  gearing.  It  is  true  that  the  statute 
charges  such  duty  upon  the  ''owner,  agent,  superintendent 
or  other  person  having  charge  of  the  establishment,"  and 
it  is  also  true  that  plaintiff  was  the  engineer  engaged  in 
operating  the  machine,  but  neither  the  language  of  the  statute 
nor  the  reason  which  underlies  its  enactment  indicates  any 
legislative  intent  to  cast  upon  the  mere  employee  operating 
a  machine  the  magisterial  duty  to  provide  the  guards  which 
his  employers  are  bound  to  furnish.  The  agent,  superintend- 
ent or  other  person  charged  with  this  duty  are  only  such  as 
liave  "charge  of  any  manufacturing  or  other  establishment 
where  machinery  is  used."  The  objection  is  without  merit, 
and  there  was  no  error  in  submitting  to  the  jury  the  question 
of  contributory  negligence. 

III.  The  court  taxed  the  fees  of  three  witnesses  at  the 
rate  of  $4  per  day  on  the  theory  that  they  were  called  and 
testified  as  experts.    In  support  of  objection  thereto,  we  are 

asked  to  examine  the  testimony  of  the  wit- 

3.  APPBALANDBR.  ncsscs  aud  see  for  ourselves  that  the  evidence 

ROR :  review : 

mentofe?rora:   ^^  adduccd  was  uot  of  expert  character.    We 
costli*^"  ^'         think  this  is  a  draft  upon  our  time  which  we 

must  let  go  to  protest  Neither  in  the  assign- 
ment of  error  nor  in  argument  is  there  any  suggestion  as  to 
what  these  witnesses  did  testify  to,  or  in  what  respect  it 
partook  of  a  nonexpert  character.  In  the  absence  of  some- 
thing in  the  assignment  of  error  and  argument  indicating  a 
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possible  mistake  on  part  of  the  court  in  taxing  the  costs,  its 
ruling  thereon  is  conclusive  upon  us. 

We  find  no  substantial  error  in  the  record,  and  the  judg^ 
ment  below  is — Ajfirmed. 

Evans,  C.  J.,  Deemeb  and  Pbbston,  JJ.,  concur. 


A.  D.  Pugh,  Appellee,  v.  City  of  Dbs  Monnss  et  al., 

Appellants. 

MUMIOIPAL  CORPORATIONS:    Streets^  Etc-— Obstmctlons— Power 

1  to  Prohibit— Parking  Automobiles.  Anj  private  use  of  a  public 
street  which  in  any  degree  prevents  its  free  use  as  a  public  way 
''from  side  to  side  and  end  to  end"  is  a  nuisance  and  may  be 
prohibited  by  the  municipality.  (Sees.  753,  755  and  5078,  Code, 
1897.)  Therefore,  held  that  a  city  may,  as  to  some  streets,  abso- 
lutely prohibit  vehicles  from  standing  thereon  (except  for  a  lim- 
ited period  for  unloading),  and  as  to  the  other  streets  may  pro- 
hibit such  vehicles  from  standing  thereon  for  a  period  exceeding 
one  hour. 

MUmoiPAL  CORPORATIONS:     Powers— Penalising  That  WMcb 

2  State  Law  Penalises.  The  imposition  by  a  municipality  of  a 
penalty  for  obstructing  its  public  streets  in  violation  of  an  ordi- 
nance, does  not  contravene  the  state  law  which  prescribes  simi- 
lar, though  greater,  penalties  for  like  obstructions. 

MUNICIPAL  CORPORATIONS:     Stieets,  Etc— Private  TJae— Park- 

3  ing  Automobiles.  ''No  one  can  make  a  stable  yard  of  the  king's 
highway''  was  written  a  hundred  years  ago.  The  modern  and 
revised  version  is:  "No  one  may  make  a  private  garage  of  a 
public  street." 

MUNICIPAL  CORPORATIONS:    Streets*  Etc.— Regulation  and  Con- 

4  trol— Effect  of  AntomobUe  Act.  The  right  and  duty  of  the  munici- 
pality to  keep  the  public  streets  free  of  nuisances,  such,  for  in- 
stance, as  standing  automobiles,  is  not  lessened  by  the  provisions 
of  the  Automobile  Act  (Chap.  2-B,  Title  VXII,  Code  Supp.,  1913) 
providing  that  no  one  shall  leave  an  automobile  standing  (1) 
upon  a  public  street  in  the  business  district  within  20  feet  of  a 
street  corner  or  a  hydrant,  unless  attended  by  someone  capable 
of  driving  the  same,  (2)  within  15  feet  of  either  side  of  theaters, 
etc.,  (3)  on  the  public  street  and  unattended,  with  the  machinery 
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in  motion;  such  latter  provisions  being  positive  directions  from 
the  state  and  working  no  limitation  on  the  non-conflicting  permis- 
sive powers  heretofore  granted  and  now  existing  on  the  part  of 
municipalities,  under  Sees.  753,  756,  Code,  1897. 

MUHiClPAL  COBPOBATIONS:  Stieetfl,  Etc— <'Ptee  Use  by  Auto- 
5  mobiles" — Statate-— Oonstnictlon.  The  provision  of  the  Automo- 
bile Act  (Chap.  2-B,  Title  Vm,  Code  Supp.,  1913)  that  municipali- 
ties maj  not  exclude  the  owner  of  an  automobile  from  the  free 
use  thereof  on  the  public  highway  simply  means  that  such  owner 
shall  have  the  free  use  of  the  public  highways  for  the  purposes 
for  which  highways  are  primarily  dedicated. 

Appeal  from  Polk  District  Court. — Hubert  Utterback, 

Judge. 

Tuesday,  March  14,  1916. 

Rehearing  Denied  Wednesday,  June  28,  1916. 

Action  to  restrain  the  city  from  the  enforcement  of  an 
ordinance  prohibiting  the  standing  of  automobiles  upon  cer- 
tain of  the  public  streets  of  Des  Moines.  Decree  for  the  plain- 
tiff in  the  court  below.    Defendants  appeal. — Reversed. 

n.  W.  Brjers,  Eskil  C.  Carlson  and  Earl  M.  Steer,  for 
appellant. 

A.  D.  PugK  for  appellee  and  attorney  pro  se. 

Gaynor,  J. — The  plaintiff  filed  the  following  petition, 
in  which  he  made  the  city  of  Des  Moines,  the  chief  of  police, 
the  superintendent  of  public  safety,  and  the  police  judge  of 
the  city,  defendants.    The  petition  is  substantially  as  follows : 

'*Par.  1.  The  plaintiff  is  a  resident  of  the  city  and 
brings  this  suit  for  the  benefit  of  himself  and  other  private 
automobile  owners  in  said  city, 

**Par.  2.  The  defendant  is  a  city  of  the  first  class,  organ- 
ized under  Chapter  14-C  of  Title  V  of  the  Supplement  to  the 
Code,  1913.     • 
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**Par.  3.  Section  30  of  ordinance  No.  1594  of  said  city, 
as  amended,  is  as  follows: 

*  Section  30.  No  person  shall  between  the  hours  of.  7 :00 
o'clock  A.  M.  and  6:30  o'clock  P.  M.,  leave  standing  upon 
any  of  the  following  streets,  any  vehicle,  whether  in  charge 
of  a  driver  or  not,  to  wit:  West  Fifth  Street,  from  Court 
Avenue  to  Locust  Street;  West  Sixth  Street,  from  Mulberry 
Street  to  Grand  Avenue;  West  Walnut  Street,  from  Third 
Street  to  Ninth  Street ;  West  Locust  Street,  from  Third  Street^ 
to  Eighth  Street;  Mulberry  Street,  from  Fifth  Street  to 
Seventh  Street;  West  Seventh  Street,  from  Mulberry  Street 
to  Grand  Avenue.  (This  section  shall  not  be  construed  to 
prohibit  vehicles  in  charge  of  a  driver  or  other  person  from 
standing  on  said  streets  for  not  more  t^an  twenty  minutes 
while  such  vehicle  is  being  loaded  or  unloaded.)' 

**That  Section  31  of  said  ordinance,  as  amended,  is  as 
follows : 

*No  person  shall  between  the  hour  of  7:00  o'clock  A.  M., 
and  6:30  o'clock  P.  M.,  leave  standing  any  vehicle  for  a 
longer  period  than  one  hour  on  any  of  the  following  streets: 
West  Walnut  Street,  f rbm  the  bridge  to  Third  Street ;  West 
Locust  Street,  from  the  bridge  to  Third  Street,  and  from 
Eighth . Street  to  Ninth  Street;  West  Grand  Avenue,  from 
Second  Street  to  Ninth  Street ;  West  Third  Street,  from  Court 
Avenue  to  Grand  Avenue;  West  Fourth  Street,  from  Court 
Avenue  to  Grand  Avenue;  West  Fifth  Street,  from  Vine 
Street  to  Court  Avenue;  West  Sixth  Avenue,  from  Cherry 
Street  to  Mulberry  Street;  East  Walnut  Street,  from  First 
Street  to  Sixth  Street ;  East  Locust  Street,  from  Fifth  Street 
to  Seventh  Street;  provided,  that  the  council  may  by  ordi- 
nance designate  portions  of  the  streets  named  in  this  section 
as  stands  for  vehicles  used  for  the  transportation  of  persons 
or  property  for  hire.' 

'*That  Section  38  of  said  ordinance  is  as  follows: 

'*  *Any  person  violating  any  of  the  rules,  regulations  or 
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provisions  of  this  ordinance  shall  be  punished  by  a  fine  of 
not  less  than  $1  nor  more  than  $50  and  shall  stand  committed 
until  such  fine  and  costs  are  paid.' 

**The  title  of  said  ordinance  is  as  follows: 

'An  ordinance  relating  to  street  traffic  and  regulating 
the  use  of  the  streets,  alleys  and  public  places  of  the  city  of 
Des  Moines  by  street  cars,  carts,  drays,  hacking  coaches,  omni- 
buses, carriages,  wagons,  motor  vehicles  and  providing  a 
penalty  for  violation  thereof.' 

'  *  That  said  ordinance,  as  amended,  and  as  above  set  forth, 
in  so  far  as  the  same  is  valid  has  been  in  force  in  said  city 
at  all  times  since  November  19,  1913,  up  to  the  present  time. 

''Par.  4.  Recites  that  plaintiff  is  an  attorney  at  law 
residing  in  said  city,  maintains  an  office  on  West  Fifth  Street 
between  Locust  and  Walnut  Streets;  that  he  is  the  owner 
of  a  private  passenger  automobile  carrying  five  persons,  which 
is  duly  licensed  and  registered  and  numbered  under  the  state 
law  relating  to  motor  vehicles,  for  the  year  1915,  and  that 
he  paid  the  requisite  fee  therefor ;  that  he  uses  said  automobile 
in  going  to  and  from  his  office  and  elsewhere  about  the  said 
city  and  country  in  the  practice  of  his  profession ;  that  when 
said  automobile  is  not  so  used  during  business  hours  it  fre- 
quently stands  on  West  Fifth  Street  in  the  block  where  plain- 
tiff's office  is  located;  that  said  automobile  was  so  licensed, 
so  used,  and  so  stood  during  all  of  the  times  hereinafter 
referred  to;  and  that  the  use  of  said  automobile  is  of  value 
to  plaintiff. 

"Par.  5.  That  said  sections  of  said  ordinance  in  so  far 
as  they  prohibit  or  restrict  the  standing  in  the  streets  of  said 
city  of  a  private  automobile,  not  used  for  hire,  duly  licensed, 
registered  and  numbered  under  the  state  law,  are  in  excess  of 
the  lawful  powers  of  said  city,  and  void;  and  are  also  void 
because  unreasonable ;  and  that  they  are  in  conflict  with  Sec- 
tions 1571-m20  and  1571-m33  of  the  Supplement  to  the  Code, 
1913. 
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*  *Par.  6.  That,  prior  to  the  commencement  of  this  action, 
plaintiff  had  been  charged  with  the  violation  of  Section  30 
of  said  ordinance  by  permitting  the  same  to  stand  in  the 
street  more  than  twenty  minutes;  that  he  was  tried  upon  said 
charge  and  acquitted. 

**Par.  7.  That,  notwithstanding  said  adjudication  re- 
sulting in  his  acquittal,  he  was  again  charged  with  violating 
this  section;  and  was  again  tried  and  acquitted. 

''Par.  8.  That  since  June  26, 1915,  the  plaintiff  has  been 
five  times  charged  with  the  violation  of  said  ordinance,  and  in 
permitting  his  automobile  to  stand  on  Fifth  Street  between 
Locust  and  Walnut;  that  these  trials  have  involved  him  in 
loss  of  time  and  expense,  and  great  inconvenience,  and  he 
has  suffered  irreparable  injury  therefrom ;  that  the  legal  rem- 
edy by  appeal  from  repeated  criminal  charges  and  convictions 
is  grossly  inadequate,  and  the  plaintiff  has  no  plain,  speedy 
and  adequate  remedy  at  law  except  by  injunction,  and  unless 
the  defendant  is  restrained  from  enforcing  such  void  provi- 
sions of  the  ordinance. 

''Wherefore  the  plaintiff  prays  that  a  writ  of  injunction 
issue  restraining  defendants  from  enforcing  the  ordinance  in 
the,  particulars  set  forth  in  the  petition,  and  from  in  any 
manner  enforcing  said  judgments  therein  for  violating  said 
ordinance,  until  the  further  order  of  the  court,  and  that  said 
ordinance  be  declared  void." 

To  this,  defendants  filed  a  demurrer,  stating  the  follow- 
ing grounds : 

"1.  The  plaintiff  is  not  entitled  to  the  relief  prayed 
nor  to  any  relief. 

"2.  The  petition  on  its  face  shows  that  the  plaintiff  is 
not  entitled  to  the  relief  prayed  nor  to  any  relief. 

"3.  The  petition  on  its  face  shows  that  the  court  is 
without  jurisdiction  to  grant  the  relief  prayed  or  any  relief. 

"4.  The  petition  on  its  face  shows  that  the  plaintiff 
has  a  plain,  speedy  and  adequate  remedy  at  la^." 
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The  court  overruled  this  demurrer  and  granted  a  writ  of 
temporary  injunction,  restraining  the  defendants  as  prayed 

in  the  petition.    From  this  order,  the  defend- 
1-  JSSSiwb'-^*"  ^^^  appeal,  and  present  two  propositions  for 
SbS?SiiUon8 :      ^^^  consideration : 

gower  to  pro-  j       rj^^^  ^jj^  ^^^  ^£  ^^^j^y  YiBS  UO  juriS- 

diction  to  grant  the  relief  prayed  for. 

2.  That  the  power  exercised  in  the  passage  and  adoption 
of  the  ordinance  was  an  exercise  of  the  power  conferred  upon, 
or  delegated  to,  the  city  by  the  state,  through  its  legislature, 
and,  as  exercised,  does  not  contravene  any  of  the  provisions 
of  Sections  1571-m20  to  1571-m33  of  the  Supplement  to  the 
Code,  1913. 

We  take  up  these  propositions  in  their  reverse  order. 

Was  there  power  in  the  city  to  pass  and  adopt  the  ordi- 
nance complained  ofT    This  presents  two  propositions: 

1.  The  right  of  the  city  to  exercise  control  over  the 
streets  and  alleys  within  its  corporate  limits  and  to  regulate 
their  use. 

2.  The  right  of  the  citizen  to  the  free  and  unobstructed 
use  of  the  streets  for  unobstructed  travel. 

Section  753  of  the  Code  of  1897  provides: 
''They  (meaning  cities  and  towns)  shall  have  the  care, 
supervision  and  control  of  all  public  highways,  streets,  ave- 
nues, alleys,  public  squares  and  commons  within  the  city, 
and  shall  cause  the  same  to  be  kept  open  .  .  .  and  free  from 


nuisaaices,^' 


Section  755  of  the  same  Code  provides: 

**They  shall  have  power  to  restrain  and  regulate  the 
riding  and  driving  of  horses,  live  stock,  vehicles  and  bicycles 
within  the  limits  of  the  corporation,  and  prevent  and  punish 
fast  or  immoderate  .    .    .  driving  within  such  limits." 

Under  these  statutes,  the  care  and  control  of  the  high- 
ways, streets  and  sidewalks  within  cities,  are  committed  to 
the  proper  governing  body  of  the  municipality,  to  the  end 
that  they  may  secure  to  the  inhabitants  and  the  general  public. 


June  1916]  Pugh  v.  City.  599 

the  convement  and  unobstructed  use  and  enjoyment  of  those 
thoroughfares  for  their  appropriate  purposes.  So  the  state, 
through  its  legislature,  has  conferred  upon  cities  the  right 
to  adopt,  in  order  to  promote  the  order,  comfort  and  conven- 
ience of  the  inhabitants,  ordinances  that  are  reasonable  and 
not  in  conflict  with  the  laws  and  policies  of  the  state,  or  in 
violation  of  private  right. 

Separating  in  our  minds,  for  a  moment,  the  individual 
from  the  public  as  an  aggregation,  and  looking  now  to  the 

■ 

traveling  public — ^those  who  use  and  have  a  right  to  use  the 
streets  and  highways  for  the  purposes  for  which  they  are 
set  apart — the  mind  reaches  the  conclusion,  without  any  con- 
fusion of  thought,  that  the  public  have  an  untrammeled  right 
to  free  and  unobstructed  transit  over  streets,  sidewalks  and 
alleys.  This  is  the  primary  and  appropriate  use  to  which 
they  are  generally  put ;  therefore,  whatever  interferes,  unrear 
sonably  or  unnecessarily,  with  this  use,  is  a  nuisance,  which 
the  council  may  prohibit  by  ordinance;  and  so  it  is  made 
its  duty  to  keep  streets  and  sidewalks  open  and  in  repair  and 
free  from  nuisance,  to  the  end  that  this  right  may  be  secured. 
Section  5078  of  the  Code  of  1897  provides: 
**The  obstructing  or  encumbering  by  fences,  buildings 
or  otherwise  the  public  roads,  private  ways,  streets,  alleys, 
conmions,  landing  places  or  burying-grounds,  are  nuisances." 
In  White  v.  K&ni,  11  0.  St.  550,  that  court  said: 
''The  public  have  a  right  of  free  and  unobstructed  transit 
over  streets,  sidewalks  and  alleys,  and  this  is  the  primary 
and  appropriate  use  to  which  they  are  generally  dedicated. 
Whatever  interferes,  unreasonably  and  unnecessarily,  with 
this  use,  is  a  nuisance,  which  a  city  council  may  well  prohibit 
by  ordinance.  Individuals  have  no  right  to  appropriate  the 
sidewalks  to  the  use  of  their  own  trade  or  business,  in  such 
manner  as  to  interfere  with  their  public  use." 

In  Marini  v,  Orakam,  67  Cal.  130,  that  court  said: 
'*The  sidewalks  of  a  public  street  of  a  city  are  parts  of 
the  street.    Any  obstruction  of  the  sidewalk  is,  therefore,  an 
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obstruction  of  the  street,  and  a  nuisance;  but  it  is  a  public 
nuisance,  because  it  interferes  with  the  free  use  of  the  street 
by  the  traveling  public  in  general,  and  not  merely  some  par- 
ticular person/'  See  Ex  parte  Taylor,  87  Cal.  91;  City  of 
WiUces-Barre  v.  Oarabed,  11  Pa.  Superior  Ct.  Rep.  355. 

The  ordinance  in  the  instant  case  does  not  declare  the 
obstruction  of  the  streets  by  the  parking  of  automobiles  upon 
the  streets  a  nuisance,  but  proceeds  upon  the  theory  that  the 

general  law  so  declares   and   provides.     It 

*'  poRATioNs'- *^"'  simply  forbids  the  obstruction,  and  declares 

RSnIthkr"**'    that  such  obstruction  shall  be  unlawful.    This 

JenaUxS^^^  it  does  under  the  exercise  of  its  police  power 

and  the  authority  expressly  granted  by  the 
statute.  It  does  not  contravene  the  state  law  prescribing 
penalties  for  obstruction  of  highways.  The  penalty  is  not  of 
a  different  character  or  in  excess  of  one  prescribed  by  the 
statute,  but  is  of  the  same  character,  only  less  in  degree.  In 
Commonwealth  v,  8t odder,  2  Cush.  (Mass.)  562  (48  Am.  Dec. 
679),  it  is  said: 

**We  perceive  nothing  objectionable  in  an  ordinance  pro- 
viding for  the  safety  and  convenience  of  the  public  generally, 
by  prescribing  by  a  general  by-law  or  ordinance,  certain 
streets  or  portions  of  streets  to  be  used  for  travel  by  vehicles. 
.  ,  .  Such  regulations  and  restrictions  might  be  warranted 
even  to  effect  the  minor  object — ^that  of  preventing  the  greatly 
obstructing  the  free  and  convenient  use  of  the  streets  for 
general  purposes." 

The  case  of  Vanderhurst  v.  Tholcke,  113  Cal.  147  (35  L.  R. 
A.  [0.  S.]  267)  was  an  action  to  enjoin  the  city  or  its  oflBcers 
from  cutting  down  certain  trees  standing  or  growing  on  a 
sidewalk  in  front  of  plaintiff's  premises.  The  court  below 
found  that  the  trees  did  not  constitute  a  nuisance,  and  dis- 
missed the  case.    On  appeal  it  was  said: 

''It  is  contended  that  the  finding  that  the  trees  do  not 
constitute  an  obstruction  or  nuisance  is  without  competent 
support,  and  this  is  the  material  question  arising,  since,  with- 
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out  the  aid  of  that  finding,  the  judgment  cannot  stand.  .  .  . 
Under  the  charter  of  the  city,  the  common  council  is  given 
the  general  care,  custody  and  control  of  the  streets,  with 
power  to  lay  out,  open,  alter,  vacate,  improve,  cleanse  and 
repair  the  same.  .  .  .  Under  this  grant  of  power,  there  can 
be  no  question  that  the  city  authorities  can,  and  it  i§  their 
duty  to,  cause  the  removal  of  anything  constituting  an  obstruc- 
tion to  the  streets  .  .  .  since  an3rthing  which  is  an  obstruction 
to  the  free  use  of  a  public  street  constitutes  a  public  nuisance. 
...  It  was  not  essential  to  the  power  of  the  city  to  remove 
the  trees  that  they  should  completely  obstruct  the  walk  or  take 
up  the  entire  width  thereof.  The  degree  of  obstruction  jus- 
tifying their  removal  is  a  question  for  the  city.  .  .  .  The  pub- 
lic is  entitled  to  the  free  and  unobstructed  use  of  the  entire 
street  .  .  .  for  purposes  of  travel,  subject  only  to  the  reason- 
able and  proper  control  of  the  municipality." 

See  also  Chase  v.  City  of  Oshkosh,  81  Wis.  313  (15  L.  R. 
A.  553) ;  State  v.  Sugamum,  126  Minn.  477  (148  N.  W.  466). 
In  the  latter  case  the  ordinance  prohibited  the  obstruction  of 
the  street  by  persons  gathering  upon  a  foot  walk  or  sidewalk 
so  as  to  obstruct  the  free  passage  of  foot  passengers.  The 
ordinance  provided: 

'*  Three  or  more  persons  shall  not  stand  together  or  near 
each  other  in  any  street,  or  on  any  foot  walk  or  sidewalk  in 
said  city,  so  as  to  obstruct  the  free  passage  for  foot  passengei^ ; 
and  any  person  or  persons  so  standing  shall  move  on  imme- 
diately after  request  to  do  so,  made  by  the  mayor,  chief  of 
police,  or  any  police  officer  or  watchman."  The  court  further 
said:  ''The  main  attack  is  directed  against  the  ordinance. 
Jt  is  contended  that  the  city  had  no  power  to  enact  it.  .  .  . 
The  regulation  of  traffic  upon  the  crowded  thoroughfares  of 
a  large  city  is  so  imperative  that  the  court  should  hesitate 
to  deny  that  this  is  among  one  of  the  police  powers  granted 
to  the  same.  .  .  .  The  purpose  of  the  ordinance  must  be 
kept  in  view.  It  is  to  secure  to  the  public  the  use  of  streets 
for  unobstructed  travel.    Streets  and  highways  are  dedicated, 
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secured  and  maintained  primarily  for  public  transit,  and  must 
be  so  preserved.  All  other  uses  thereof  must  be  subordinated 
or  yield  to  the  right  of  free  and  unobstructed  passage.  This 
ordinance  must  be  considered  as  in  aid  of  this  primary  use  of 
the  street,  and  not  as  a  prohibition  or  regulation  of  assem- 
blies therein,  except  as  these  interfere  with  public  travel. 
...  It  might  also  be  said  that  the  power  given  to  prevent 
public  nuisances  is  sufBcient  authority  for  the  enactment  of 
the  ordinance.  Obstructions  of  public  streets,  whether  by 
inanimate  objects  or  by  persons,  would  seem  to  come  within 
the  definition  of  a  public  nuisance.  .  .  .  The  city  is  specifically 
charged  with  the  care  and  maintenance  of  the  streets  for 
public  travel,  and,  as  a  necessary  incident,  it  would  seem, 
proper  regulations  are  indispensable  so  that  travel  may  not 
'be  impeded  or  obstructed.  The  power  to  make  rules  and 
enforce  them  is  required  both  for  the  convenience  of  travel 
and  the  protection  of  the  streets." 

McQuillin  on  Municipal  Ordinances,  Section  458,  says: 

"It  is  undoubtedly  true  that  the  police  power  extends  to 
all  reasonable  regulations  relating  to  keeping  the  sidewalks, 
streets,  and  public  ways  free  from  obstructions  and  nuisances, 
and  to  all  proper  restraining  regulations  relative  to  the  use 
thereof." 

In  the  syllabus  to  CommoTmealth  v.  Fenion,  139  Mass. 
195,  it  is  said: 

''A  municipal  regulation  which  prohibits  any  person  from 
allowing  his  vehicle  to  stop  in  a  street  for  a  longer  time  than 
twenty  minutes,  is  a  valid  police  regulation,  and  on  a  com- 
plaint for  violating  the  provisions  of  the  regulation,  evidence 
that  the  defendant  had  a  license  as  a  hawker  or  peddler, 
from  the  commonwealth,  is  immaterial." 

In  CommonweaUK  v.  Brocks^  99  Mass.  434,  the  same  doc* 
trine  is  recognized,  although  the  defendant  was  acquitted  on 
the  ground  that  his  violation  was  not  intentional.  See  also 
Gilcrest  Co.  v.  City  of  Des  Moines,  128  Iowa  49. 

L(u:y  V,  City  of  Oskaloosa,  143  Iowa  704.    This  was  an 
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action  to  restrain  the  defendant  city  and  its  officers  from 
removing  certain  hitching  posts  or  racks  which  had  been 
placed  and  maintained  along  the  street  and  bordering  on  a 
public  park.  The  defendant  contended  that  it  had  a  right 
to  remove  them  under  the  statute  and  by  virtue  of  the  police 
power  vested  in  the  city.  The  petition  was  dismissed  by  the 
court,  and  the  plaintiff  appealed.  In  disposing  of  the  case, 
the  court  was  called  upon  to  deal  somewhat  with  the  questions 
presented  in  this  case.    The  court  said : 

**By  statute,  the  control  and  care  of  the  streets  are 
vested  exclusively  in  the  city,  and  it  is  made  its  duty  to  see 
that  they  are  kept  open  and  in  repair  and  free  from  nuisances. 
.  .  .  The  powers  thus  conferred  are  legislative  in  character, 
and,  within  the  limits  prescribed  by  statute,  are  plenary. 
The  only  limit  upon  them  which  the  courts  have  been  inclined 
to  recognize  is  that  they  shall  not  be  exercised  unreasonably. 
The  wisdom  of  a  legislative  act  is  not  a  matter  for  judicial 
consideration  or  review,  nor  will  the  courts  inquire  into  the 
necessity  of  a  change  or  improvement  in  a  public  street, 
ordered  in  due  form  by  municipal  authority.  The  statute 
provides  that  the  obstruction  or  incumbering  of  public  roads 
by  buildings,  fences  or  otherwise  is  a  nuisance  (Code  Section 
5078) ;  and,  as  we  have  already  seen,  cities  are  charged  with 
the  duty  of  keeping  the  streets  free  therefrom.  The  primary 
use  or  purpose  for  which  streets  are  established  is  to  afford 
the  public  a  way  of  passage  or  travel.  ...  A  'street'  is  a 
public  way  from  side  to  side  and  from  end  to  end,  and  any 
private  use  thereof  which,  in  any  degree,  detracts  from,  hin- 
ders or  prevents  its  free  use  as  a  public  way  to  its  full  extent, 
is,  within  the  meaning  of  the  law,  an  obstruction  or  incum- 
brance. .  .  .  The  fact  that,  notwithstanding  the  obstruction, 
there  is  still  ample  room  left  for  passage  of  teams  and  trav- 
elers, will  not  exempt  it  from  liability  to  removal  whenever 
ordered  by  the  proper  municipal  authority.''  See  also,  as 
bearing  on  this  point,  Qvinn  v.  Baage,  138  Iowa  426 ;  Morri- 
son V.  Chicago  &  N,  W.  B,  Co.,  117  Iowa  587. 
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We  have  these  propositions  established,  so  far  as  the  city 
and  the  general  public  are  concerned: 

That  the  public  streets  of  a  city  are  dedicated  to  public 
use,  and  are  a  public  way  from  ^'side  to  side  and  end  to  end," 
and  that  any  private  use  thereof  which  in  any  degree  detracts 
from  or  hinders  or  prevents  its  free  use  as  a  public  way  to 
its  full  extent  is,  within  the  meaning  of  the  law,  an  obstruc- 
tion or  encumbrance,  and  any  obstruction  or  encumbrance 
for  private  purposes  is  in  law  a  nuisance. 

That  the  city  is  given  the  exclusive  care  and  control  of 
the  streets,  and  it  is  made  its  duty  to  keep  them  open  and 
in  repair  and  free  from  nuisance;  that  the  primary  use  or 
purpose  for  which  streets  are  established  is  to  afford  the  gen- 
eral traveling  public  a  way  of  passage  or  travel,  and  the 
general  traveling  public  is  invested  with  the  right  to  have 
them  in  repair  and  free  from  nuisance,  that  this  right  may 
be  enjoyed. 

This  brings  us  to  a  consideration  of  the  right  of  the 
individual  in  and  to  the  use  of  the  streets,  separate  and  dis- 
tinct from  his  right  as  a  member  of  the  general  traveling 

public.  In  1812,  Lord  EUenborough,  of  Eng- 
^*  HS^i™^*'^""  land,  had  occasion  to  speak  on  this  question. 

PORATIONS:  *  '^  ^ 

private  utc:*        ^®  spokc  in  the  case  of  Rex  v.  Cross,  3  Camp- 
mobiiSf.*"^''"     beirs  Reports  224.    In  this  case,  the  defend- 
ant was  indicted  for  causing  and  permitting 
coaches  to  stand  and  remain  for  a  long  and  unreasonable  time 
in  the  public  highway,  to  the  great  annoyance  of  his  majesty's 
subjects.    Lord  EUenborough  said: 

I  ''And  is  there  any  doubt  that  if  coaches  on  the  occasion 
of  a  rout,  wait  an  unreasonable  length  of  time  in  a  public 
street,  and  obstruct  the  transit  of  his  majesty's  subjects  who 
wish  to  pass  through  it  in  carriages  or  on  foot,  the  persons 
who  cause  and  permit  such  coaches  so  to  wait  are  guilty  of  a 
nuisance?  .  .  .  The  king's  highway  is  not  to  be  used  as 
a  stable  yard.  It  is  immaterial  how  long  the  practice  may 
have  prevailed,  for  no  length  of  time  will  legitimate  a  nui- 
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sance.  ...  A  stage  coach  may  set  down  or  take  up  passengers 
in  the  street,  this  being  necessary  for  public  convenience ;  but 
it  must  be  done  in  a  reasonable  time;  and  private  premises 
must  be  procured  for  the  coach  to  stop  in  during  the  interval 
between  the  end  of  one  journey  and  the  commencement  of 
another.  No  one  can  make  a  stable  yard  of  the  king's 
highway.'' 

He  spoke  again  in  Rex  v.  Janes,  3  Campbeirs  Reports  230. 
In  this  case,  the  defendant  occupied  a  small  timber  yard. 
Prom  the  narrowness  of  the  street  and  the  construction  of  the 
yard,  he  had,  in  several  instances,  necessarily  deposited  long 
sticks  of  timber  in  the  street,  and  had  them  sawed  into  shorter 
pieces  before  they  were  carried  into  his  yard.  Judge  Ellen- 
borough  said : 

**A  cart  or  wagon  may  be  unloaded  at  a  gateway;  but 
this  must  be  done  with  promptness.  So  as  to  the  repairing 
of  a  house, — ^the  public  must  submit  to  the  inconvenience  occa- 
sioned necessarily  in  repairing  the  house;  but  if  this  incon- 
venience is  prolonged  for  an  unreasonable  time,  the  public 
have  a  right  to  complain,  and  the  party  may  be  indicted  for 
a  nuisance.  The  rule  of  law  upon  this  subject  is  much 
neglected,  and  great  advantages  would  arise  from  a  strict 
and  steady  application  of  it.  I  cannot  bring  myself  to  doubt 
the  guilt  of  the  present  defendant.  He  is  not  to  eke  out  the 
inconvenience  of  his  own  premises  by  taking  in  the  public 
highway  into  his  timber  yard ;  and,  if  the  street  be  narrow, 
he  must  remove  to  a  more  commodious  situation  for  carrying 
on  his  business." 

In  Cohen  v.  Mayor,  etc,  of  New  York,  113  New  York  532 
(4  L.  R.  A.  406),  the  court  said: 

**  The  storing  of  the  wagon  in  the  highway  was  a  nuisance. 
The  primary  use  of  a  highway  is  for  the  purpose  of  permit- 
ting the  passing  and  re-passing  of  the  public,  and  it  is  entitled 
to  the  unobstructed  and  uninterrupted  use  of  the  entire  width 
of  the  highway  for  that  purpose.  It  is  no  answer  to  the 
chaise  of  nuisance  that,  even  with  the  obstruction  in  the 
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highway,  there  is  still  room  for  two  or  more  wagons  to  pass ; 
nor  that  the  obstruction  itself  is  not  a  fixture.  .  .  .  The  high- 
way may  be  a  convenient  place  for  the  owner  of  carriages 
to  keep  them  in,  but  the  law,  looking  to  the  convenience 
of  the  greater  number,  prohibits  any  such  use  of  the  public 
streets.*' 

The  authorities  seem  uniform  in  holding  that  a  person 
cannot  carry  on  his  business  in  a  public  street  in  such  a  way 
as  to  obstruct  the  street,  either  by  placing  actual  physical 
obstructions  upon  it,  or  even  in  such  a  way  as  to  collect 
crowds  upon  the  walk,  or  in  front  of  his  business,  or  so  as  to 
interfere  with  the  public  travel.  If  he  does,  he  is  chargeable 
as  for  nuisance.  The  fact  that  the  business  is  lawful  does 
not  justify  him  in  interfering  with  or  annoying  the  public 
by  obstructing  the  free  use  of  the  streets.  The  right  given 
the  citizen  is  to  use  the  public  highway  for  travel,  but  not 
so  as  to  impede  the  free  passage  of  other  citizens  upon  it 
generally. 

The  plaintiff's  claim  is  summed  up  in  the  5th  paragraph 
of  his  petition,  and  this  brings  us  to  a  consideration  of  the 
claim  that  the  ordinance  is  in  excess  of  the  lawful  power  of 

the   city,  and  void.     This  contention  rests 
^'  ^^iioi!t:^^'  ^P^°  ^^^  thought,  suggested,  that  the  state 
reflation  and    ^^^  taken  from  the  city  the  powers  to  pro- 
S  Amomowie     hibit  or  restrict  the  standing  of  private  auto- 
mobiles in  the  streets.    This  contention  rests 
upon  the  claim  that,  in  the  enactment  of  Chapter  2-B,  Title 
VIII,  Code  Supplement,  1913,  the  state  has  taken  away  from 
the  city  the  power  to  regulate  and  control  the  use  of  automo- 
biles upon  all  public  highways,  including  the  streets  of  the 
city,  and  that  the  city  has  no  power  to  pass  any  ordinance, 
rule,  or  regulation  such  as  is  here  complained  of.    It  cannot 
be  contended  that,  by  the  enactment  of  this  chapter,  the 
state,  through  its  legislature,  has  taken  away  from  the  city 
all  right  to  regulate  the  occupancy  of  the  public  streets  under 
the  power  theretofore  existing  in  the  city;  that  it  has  taken 
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away  from  it  the  power  to  keep  it  free  from  nuisance,  and 
open  and  free  to  the  general  public  as  an  avenue  of  travel. 

It  is  true  that,  in  Subdivisions  13,  14,  15  and  16  of  Sec. 
1571-ml8  of  this  chapter,  the  state  has  made  some  regulations 
touching  the  standing  of  automobiles  upon  public  streets  or 
,  highways.  Subdivision  13  makes  it  unlawful  for  the  operator 
of  a  motor  vehicle  to  leave  the  vehicle  standing  upon  any 
street  in  the  business  district  within  20  feet  of  the  corner,  or 
within  20  feet  of  a  hydrant,  unless  such  vehicle  is  in  charge 
of  some  person  capable  of  driving  the  same.  Subdivision  14 
provides  that  no  motor  vehicle  shall  be  left  standing  in  front 
of  or  within  15  feet  of  either  side  of  the  entrance  of  a 
theater,  etc.,  where  large  assemblies  of  people  are  being  held, 
except  in  taking  on  or  discharging  passengers  or  freight. 
Subdivision  15  provides  for  the  control  of  these  vehicles  under 
the  direction  of  the  police.  Subdivision  16  makes  it  unlawful 
for  the  operator  or  person  in  charge  to  leave  unattended  upon 
any  street  or  highway  a  motor  vehicle  while  any  part  of  the 
machinery  is  in  motion.  These  are  positive  inhibitions  and 
directions  from  the  state,  and  are  effectual  and  must  be 
enforced  as  just  and  reasonable  regulations  on  the  part  of  the 
state  of  the  use  of  public  highways  within  its  limits. 

It  is  true  that  Section  1571-m20  provides  that  local 
authorities  shall  have  no  power  to  pass,  enforce,  or  maintain 
any  ordinance,  rule  or  regulation  requiring  from  any  owner 

to  whom  this  act  is  applicable,  any  fee,  license 

^'  poRATioNs'- ^""  ^^  permit  for  the  use  of  the  public  highways. 

"frel^uafby        ^^  ^^  true  that  it  provides  that  municipalities 

ttaTiIte^c^-       may  not  exclude  the  owner  of  an  automobile 
strucUoiL  j^^^  ^j^^  j^^^  ^g^  ^j  ^j^^  p^^j.^  highway.    In 

passing  on  the  last  proposition,  it  is  sufficient  to  say  that  this 
ordinance  does  not  exact  any  fee,  license,  or  permit  from  the 
owner  of  any  automobile  for  the  privilege  of  using  the  public 
streets.  It  does  not  exclude  any  automobile  owner  from  the 
free  use  of  the  public  streets.  We  interpret  this  to  mean  the 
free  use  for  the  purposes  for  which  streets  are  primarily  dedi- 
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cated ;  the  free  use  of  the  streets  for  public  travel.  Clearly,  it 
cannot  mean  that  the  city  is  prohibited  from  preventing  the 
obstruction  of  its  streets  by  the  leaving  of  automobiles  stand- 
ing therein,  tp  the  hindrance  and  inconvenience  of  the  general 
public  in  the  use  of  the  streets  for  travel. 

While  the  statute  provides  that  no  municipality  can  ex- 
clude an  automobile  owner  from  the  free  use  of  the  public 
highway,  it  cannot  with  reason  be  said  that,  by  such  enact- 
ment, the  legislature  undertook  to,  and  did,  repeal  Section  753 
of  the  Code  of  1897,  in  so  far  as  it  gives  power  to  a  city  to 
keep  its  streets  open  and  in  repair,  and  free  from  nuisance. 
It  cannot  be  interpreted  that,  when  it  said,  ''The  city  shall 
not  have  power  to  exclude  such  owner  from  the  free  use  of 
the  public  highway,"  it  meant  thereby  to  say,  and  did  say, 
that  thereafter  the  city  had  no  power  to  prevent  a  citizen 
"from  making  a  stable  yard  of  the  king's  highway."  If  the 
restrictions  and  regulations  for  the  use  of  automobiles  upon 
the  public  highways,  provided  for  in  Chapter  2-B  of  Title 
VIII,  Code  Supplement,  1913,  were  the  only  regulations  and 
restrictions  that  could,  under  any  circumstances,  be  made 
binding  upon  a  citizen  or  user  of  the  public  streets  in  the 
crowded  thoroughfares  of  a  large  city,  then  the  city  would  be 
powerless  to  prevent  the  absolute  obstruction  of  its  streets  by 
the  standing  and  crowding  of  automobiles  thereon,  even  to 
the  extent  of  an  absolute  hindrance  of  the  use  of  the  streets 
for  their  primary  purpose.  In  fact,  so  far  as  automobiles 
are  concerned,  it  would  prevent  the  city  from  keeping  the 
streets  open  and  free  from  nuisance.  Thus,  the  general  public 
welfare  would  be  subordinated  to  a  reckless  disregard  of  the 
rights  of  others  in  the  use  of  the  public  thoroughfares  within 
the  city. 

The  plaintiff's  contention,  when  reduced  to  the  last  analy- 
sis, is  that,  under  this  act  of  the  legislature,  all  automobile 
owners  and  drivers  are  given  full  license  to  stop  their  cars 
upon  the  public  streets  when  and  where  they  please,  and  for 
such  a  length  of  time  as  suits  their  pleasure  and  convenience. 
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and  to  leave  them  standing  there,  though  to  the  great  preju- 
dice and  inconvenience  of  the  general  public  desiring  to  use 
the  streets  for  their  primary  purposes;  and  the  city,  whose 
duty  it  is  to  keep  the  streets  open  and  free  from  nuisance, 
is  rendered  as  helpless  as  the  shackled  prisoner  at  the  bar. 
The  mere  statement  of  the  proposition  is  its  own  answer. 
Conceding,  for  the  purpose  of  the  argument,  that  the  legis- 
lature has  given  to  the  automobile  driver  the  free  use  of  the 
public  streets,  and  that  the  city  has  no  power  to  exclude 
from  the  free  use  of  the  public  streets,  we  must  construe 
this  language  to  mean  that  free  use  which  is  involved  in 
the  right  to  come  and  go  and  drive  upon  the  streets  with- 
out let  or  hindrance.  The  idea  of  the  free  use  of  a  street 
does  not  involve  the  right  to  obstruct  the  free  use  of  the 
street.  If  one  man,  in  the  exercise  of  his  right  to  the  free 
use  of  the  street,  can  stable  his  automobile  upon  the  public 
street  and  leave  it  standing  there,  any  number  of  persons 
can  exercise  the  same  right,  until  a  point  is  reached  where 
the  travel  upon  the  street  is  absolutely  obstructed.  Each, 
under  plaintiff's  contention,  would  be  exercising  his  right  to 
the  free  use  of  the  street.  We  do  not  find  anything  in  this 
ordinance  inconsistent  with  or  contrary  to  the  provisions  of 
the  chapter  relied  on,  and  we  think  the  ordinance  is  reasonable 
in  its  provisions.  Without  passing  upon  the  question  as  to 
whether  or  not  an  action  of  this  kind  can  be  maintained  in  a 
court  of  equity,  because  such  holding  is  not  necessary  to  the 
determination  of  this  case,  we  call  attention  to  Huston  v.  City 
of  Des  Moines,  176  Iowa  455,  in  which  this  question  was  dis- 
cussed and  determined.  Upon  the  whole  record,  we  think  the 
court  erred  in  overruling  defendant's  demurrer  to  plaintiff's 
petition,  and  in  granting  the  writ  as  prayed,  and  the  cause 
is,  therefore, — Reversed. 

Evans,  C.  J.,  Ladd  and  Salinger,  JJ.,  concur. 


Vol.  176  Ia.— 30 


610  BoBEBTS  V.  BoBEBTs.  [176  lowa 


Maby  E.  Roberts,  Appellant,  v.  C.  A.  Roberts  et  aL, 

Appellees. 

Au JLm  OWIiEDOMENT  :     OertUlatte  of  AtknowledgiiMnt— Prasaiiip- 

1  tion  BalMd  Tbereby.  The  certificate  of  acknowledgment  in  due 
f onn  of  a  notary  public  to  a  mortgage  securing  a  note,  is  prima* 
facie  evidence  of  the  execution  bj  the  parties  named  of  both 
mortgage  and  note.  Only  clear  evidence  to  the  contrary  will 
overthrow  this  presumption.  (Sec.  374,  Code  Supp.,  1913;  Sees. 
377,  2948,  2959,  4632,  Code,  1897.) 

MOBTOAOES:    Validit7---€k>iiBld6]»tioii--Pz68iiiii]^oo--EvUaio^  A 

2  note  and  mortgage  securing  the  same,  being  in  writing,  import  a 
consideration.  (Sec.  3069,  Code,  1897.)  Evidence  reviewed,  and 
held  insufficient  to  overthrow  this  presumption. 

nULUD:    Bnxden  of  Pioof— Absence  of  Fresamirtion-— Mortgage  and 
8    Kote.    He  who  alleges  fraud  must  assume  the  burden  to  so  show. 
Evidence  reviewed,  and  held  insufficient  to  show  that  a  note  and 
mortgage  were  signed  by  reason  of  any  fraud. 

EVIDENCE:     ICaterlallty  and  Competency— Non-Sabstaatlve  Testi- 
4    mony  on  Impeachment— Effect.    Non-substantive  testimony,  prop- 
erly brought  out  in  the  impeachment  of  a  witness,  bears  on  no 
issue  but  that  of  the   credibility  of  the  witness  assailed.     It 
cannot  be  used  to  bolster  up  some  other  issue  in  the  case. 

PRINCIPLE  APPLIED:  An  issue  was  whether  a  mortgage 
had  been  delivered  to  the  mortgagee.  A  co-defendant  testified 
that  he  delivered  the  mortgage  to  the  mortgagee.  A  witness 
testified  that  on  one  occasion  he  heard  such  co-defendant  say 
that  he  had  never  delivered  the  mortgage.  Beld,  the  latter  testi- 
mony was  not  substantive  evidence  on  the  issue  of  delivery. 

Appeal  from  Polk  District  Court, — Hugh  Brennan,  Judge. 

Saturday,  February  19,  1916. 
Behearing  Denied  Wednesday,  June  28,  1916. 
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Action  in  equity  to  recover  the  amount  alleged  to  be 
due  on  a  certain  promissory  note,  and  to  foreclose  a  mortgage 
given  to  secure  the  same.  Judgment  and  decree  in  favor  of 
the  defendant  Laura  B.  H.  Roberts.  From  this  judgment, 
plaintiff  appeals. — Reversed, 

A.  A,  McOarry,  for  appellant. 

J,  L.  Warren  and  J.  A.  Dyer,  for  appellees. 

Oaynor,  J. — The  plaintiff  alleges  that,  on  the  17th  day 
of  May,  1910,  defendants  C.  A.  Roberts  and  Laura  B.  H. 
Roberts  made,  executed  and  delivered  to  her  a  promissory 
note  for  $850;  that,  to  secure  the  payment  of  the  note,  they 
executed  and  delivered  to  her  a  certain  mortgage  upon  a  house 
and  grounds  described  as  Lot  14  in  Saucerman's  Addition  to 
the  city  of  Des  Moines.  She  asks  judgment  for  the  amount 
of  the  note  against  both  the  defendants,  and  that  the  mortgage 
be  foreclosed. 

The  defendant  Laura  B.  H.  Roberts  alone  answers  the 
petition;  denies  that  either  she  or  her  co-defendant  ever 
received  any  consideration  for  said  note;  denies  that  the 
signature  to  the  said  note  is  her  genuine  signature;  alleges 
that  if  it  is  her  genuine  signature  it  was  procured  through 
the  fraud  of  her  co-defendant,  and  that  she  was  induced  to 
sign  it  without  knowing  its  contents,  through  trick  or  fraud 
perpetrated  upon  her  by  her  co-defendant;  denies  that  said 
note  was  ever  delivered  to  the  plaintiff  by  her  or  her  co- 
defendant;  denies  that  the  plaintiff  is  the  owner  and  holder 
of  said  note.  She  makes  the  same  allegations  as  to  the  mort- 
gage. Upon  the  issues  thus  joined,  the  cause  was  tried  to 
the  court  and  judgment  entered  for  the  defendant  Laura 
B.  H.  Roberts,  now  Laura  B.  Hammond,  and  as  to  her,  plain- 
tiff's petition  was  dismissed.  From  this  judgment,  plaintiff 
appeals. 

The  record  in  this  case  discloses  that  the  mortgage  upon 
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which  suit  was  brought  was  duly  acknowledged  on  the  17th 
day  of  May,  1910,  before  J.  A.  Dockstader,  a  notary  public. 

It  is  not  claimed  that  such  acknowledgment 

**  MBNT^oeiSS^     ^^^  ^^^  conform  to  the  requirements  of  the 

kn^wlid^ent:  Statute,  to  wit,  Section  2959  of  the  Code  of 

?ISS"t£c?eV    1897.    This  certificate  of  acknowledgment  has 

probative  force  as  to  the  due  execution  of 
the  instrument  by  the  parties  acknowledging  the  same  before 
the  notary.  If  the  acknowledgment  to  the  mortgage  makes 
a  prima-facie  case  of  the  due  execution  of  the  mortgage  by 
the  acknowledging  parties,  it  therefore  has  probative  force 
as  to  the  due  execution  of  the  note  described  in  the  mortgage. 
A  notary  public  is  a  public  officer  appointed  by  the  governor 
of  the  state,  and  is  required  upon  his  appointment  to  execute 
a  bond  to  the  state  conditioned  for  the  true  and  faithful 
execution  of  his  duties.  (Section  374,  Code  Supp.,  1907.) 
He  is  invested  with  the  powers  and  is  given  the  right  to 
perform  the  duties  which  pertain  to  that  oflSce,  by  the  custom 
and  law  of  merchants.  (Section  377,  Code,  1897.)  Among 
other  powers  conferred  is  the  power  to  take  acknowledgments 
of  instruments  in  writing  by  which  real  estate  shall  be  con- 
veyed or  encumbered.  (Section  2942,  Code  Supp.,  1907.) 
The  acknowledgment  must  contain  the  following:  That  the 
person  making  the  acknowledgment  was  known  to  the  officer 
taking  the  same  to  be  the  identical  person  whose  name  is 
affixed  to  the  deed  as  grantor,  or  that  such  identity  was  proved 
by  at  least  one  credible  witness;  that  such  pennon  acknowl- 
edged the  execution  of  the  instrument  to  be  his  voluntary 
act  and  deed.  (Section  2948,  Code,  1897.) 
It  is  provided  that: 

'  ''Any  officer,  who  knowingly  misstates  a  material  fact  in 
...  the  certificate  •  •  .  shall  be  liable  for  all  damages  caused 
thereby,  and  shall  be  guilty  of  a  misdemeanor,  and  fined  any 
sum  not  exceeding  the  value  of  the  property  conveyed  or 
otherwise  affected  by  the  instrument  on  which  such  certificate 
is  indorsed."     (Section  2955,  Code,  1897.) 
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This  court  has  had  occasion  to  pass  upon  the  probative 
force  of  an  acknowledgment  made  before  a  notary  public, 
on  the  question  of  due  execution  of  the  instrument  acknowl- 
edged, and  it  is  said: 

''So  far  as  the  mortgage  was  concerned,  the  certificate 
of  acknowledgment  was  sufficient  proof  of  its  due  execution 
by  the  acknowledging  parties.  ...  If  the  mortgage  is  to  be 
deemed  as  sufficiently  proved,  such  proof  is  necessarily  suffi- 
cient to  prove  the  execution  of  the  note  also,  because  the 
mortgage  describes  the  note.''  Currier  v.  Clark,  145  Iowa 
613,  617. 

It  has  also  been  said  by  this  court: 

''The  certificate  of  a  notary  in  such  cases  is  entitled  to 
great  weight,  and  should  not  be  lightly  overcome.  Such  cer- 
tification has  been  regarded  as  sufficient  proof  of  the  genuine- 
ness of  the  signature,  not  only  to  the  mortgage,  but  to  the 
note  also."    Oribben  v.  Clemeni,  141  Iowa  144,  153. 

This  court  has  also  said : 

"When  the  plaintiff  introduced  the  mortgage  in  evi- 
dence, with  the  certificate  of  acknowledgment  attached,  he 
made  a  prima-facie  case  upon  the  issue  joined  between  the 
parties."    Mixer  v,  Bennett,  70  Iowa  329,  331, 

In  Bcrlmd  v,  WaXrath,  33  Iowa  130,  133,  the  only  point 
presented  was  one  of  fact  raised  by  the  answer  of  the  defend- 
ant, denying  that  she  executed  or  acknowledged  the  mortgage. 
The  mortgage  in  dispute  was  duly  acknowledged  before  a 
notary  public.    In  passing  upon  the  question,  the  court  said : 

"The  certificate  of  acknowledgment,  we  concede,  is  to 
have  weight  in  determining  the  question.  It  certainly  makes 
a  prima-facie  case.  This  is  the  least  that  can  be  claimed  for 
it  At  all  events,  a  party  seeking  to  defeat  his  deed,  because 
it  was  not  acknowledged  by  him,  ought  to  make  a  clear  case 
against  the  certificate  of  the  officer  in  order  to  overthrow  the 
instrument." 

True,  the  facts  recited  in  the  certificate  are  not  conclu- 
sive (Section  4632,  Code,  1897),  but  they  are  sufficient  at  least 
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to  raise  a  presumption  that  the  matters  therein  stated  are 
true.  The  certificate  was  made  by  the  officer  whose  duty  it 
was,  under  the  law,  to  certify  the  facts  as  they  actually  oc- 
curred before  him.  To  falsely  certify  subjected  him  to  a 
heavy  penalty.  We  must  assume,  in  the  absence  of  clear 
evidence  to  the  contrary,  that  the  facts  therein  certified  to  are 
true.  The  certificate,  therefore,  makes  a  prima-facie  case  as 
to  the  execution  and  acknowledgment  of  the  mortgage,  and 
casts  upon  the  one  denying  the  execution  and  acknowledg- 
ment, the  burden  of  negativing  the  facts  stated  in  the  cer- 
tificate. 

Outside  of  the  certificate,  what  does  the  record  disclose? 

Mary  E.  Boberts,  the  plaintiff,  is  the  mother  of  the 
defendant,  C.  A.  Boberts.  The  other  defendant,  Laura  B.  H. 
Boberts,  was,  at  the  time  of  the  execution  of  this  mortgage, 

the  wife  of  C.  A.  Boberts.    These  defendants 

^"  JiuSS^?  wn-     were  married  on  the  9th  day  of  May,  1910. 

prcSwnpUon:      The  note  and  mortgage  are  dated  the  17th 

day  of  May,.  1910,  eight  days  after  the  mar- 
riage. It  appears  that  Laura  B.  H.  Boberts,  at  the  time  of 
her  marriage  to  the  other  defendant,  was  a  widow,  with  three 
children.  It  appears  that,  about  a  week  after  their  marriage^ 
they  moved  into  the  property  in  controversy.  Laura  B.  H. 
Boberts  testifies: 

"Mr.  Boberts  said  to  me  that  we  had  better  buy  this 
property  than  pay  rent.  ...  He  said  he  was  going  to  get 
some  money  from  his  mother.  ...  He  subsequently  bought 
the  property.  He  said  it  was  three  hundred  dollars  that 
was  paid  on  the  property.  I  know  he  was  going  to  get  money 
from  his  mother,  but  I  never  saw  any  of  it.  .  .  .1  do  not 
remember  exactly  how  long  it  was  after  that  we  moved  in. 
He  said  he  got  the  money  from  his  mother  to  make  the  pay- 
ment. I  do  not  know  how  much  money  hp  got  from  his 
mother.  ...  He  went  a  number  of  times  after  the  money.'' 

Touching  the  mortgage,  she  testified : 

"I  don't  know  when  my  name  got  on  the  note  unless  it 
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happened  when  we  removed  the  guardian.  Mr.  Dockstader 
acknowledged  papers  for  me  down  at  his  office  when  we  were 
removing  the  guardian  of  my  children.  He  was  up  at  the 
house  some  time  in  the  evening.  I  know  we  went  a  number 
of  times  to  his  office  to  make  affidavits.  We  were  at  his  office 
two  or  three  times.  The  signature  to  the  mortgage  looks 
like  my  signature,  but  I  don't  remember  about  the  certificate 
on  the  mortgage.  The  same  is  true  of  the  note.  I  have 
examined  some  of  my  genuine  signatures,  and  they  look  like 
the  signatures  to  these  instruments,  but  I  don't  know  how 
they  got  there.  I  don't  know  how  much  money  he  got  from 
his  mother.  He  claimed  he  was  going  to  get  some.  I  didn't 
see  any  of  the  money.  I  didn't  know  anything  about  the 
mortgage.  I  didn't  know  anything  about  the  purpose  of  this 
note  and  mortgage.  I  never  heard  anything  about  this  note 
and  mortgage  until  the  suit  was  begun.  My  husband  never 
talked  to  me  about  executing  a  note  and  mortgage  before  we 
were  married.  I  never  saw  the  plaintiff  in  my  life.  I  have 
never  had  any  communication  with  her,  and  no  demand  has 
ever  been  made  upon  me  to  pay  it." 

C.  A.  Roberts  testified  that  he  saw  his  wife  sign  the 
mortgage ;  that  she  signed  it  before  Dockstader,  notary  public ; 
that  she  signed  the  note  at  the  same  time. 

''The  notary  gave  the  note  and  mortgage  to  me  after 
it  was  executed,  to  give  to  my  mother.  I  took  it  to  her  at  her 
home.  I  think  she  kept  them  ever  since.  I  don't  know  where 
Dockstader  is  now.  He  went  to  Colorado.  My  mother  gave  me 
$850.  Out  of  the  first  money  I  got,  I  paid  $300.  I  kept 
paying  on  the  property  until  I  paid  $1,400.  My  mother  is 
now  87  years  old.  Her  property  is  in  money.  She  has  no 
income  except  the  interest  on  the  money.  She  must  have 
about  $9,000  in  cash.  My  mother  lives  off  the  interest.  She 
never  collected  any  interest  on  this  note  from  me.  I  never 
paid  a  dollar  interest  on  this  note.  Dockstader  wrote  the  note 
and  mortgage.  He  wrote  them  in  my  presence.  I  saw  him 
write  them  and  put  the  seal  on." 


616  Roberts  v.  Roberts.  [176  Iowa 

The  instruments  being  in  writing  and  signed  by  the 
parties,  there  is  a  presumption  that  they  r^ted  upon  a  valu- 
able consideration  received.  The  burden,  therefore,  is  <m  the 
defendant  to  negative  this  presumption.  As  is  apparent  from 
the  foregoing  record,  this  she  has  not  done.  Roberts  testifies 
that  he  received  $850  from  his  mother  in  consideration  of  the 
note  and  mortgage.  There  is  really  no  evidence  at  all  to 
dispute  this;  so  we  must  find  that  the  note  and  mortgage 
were  executed  by  the  defendant,  and  that  a  consideration 
passed  from  the  plaintiff  to  at  least  one  of  the  defendants. 

We  come  now  to  the  next  point  urged  by  the  defendant 
Laura  B.  H.  Roberts,  in  which  she  contends  that,  if  the  note 
was  executed  by  her,  she  was  induced  to  do  it  without  knowl- 
edge of  its  contents,  and  by  reason  of  tricks 
3.  Fraud: burden    or  frauds  practiced  upon   her  by  her   co- 

of  proof  :ab-  "^  '^ 

8enc«ofpr6-       defendant.     Fraud  is  never  presumed,  and 

sumption :  '^  ' 

not2****"^     must  be  proven  by  the  one  who  alleges  and 

relies  upon  it.  There  is  no  evidence  of  any 
fraud  (Practiced  by  C.  A.  Roberts  upon  his  co-defendant.  She 
does  not  testify  to  any  facts  from  which  fraud  could  be 
inferred.  She  simply  does  not  remember  signing  this  instru- 
ment. She  admits  that  she  was  at  the  notary's  office  during 
these  times ;  she  admits  that  her  husband  spoke  to  her  about 
borrowing  the  money  from  his  mother;  she  admits  that  he 
told  her  he  got  the  money  from  his  mother.  He  testifies  that 
he  did  get  from  his  mother  the  amount  of  money  represented 
by  the  note.  She  admits  that  the  money  was  to  be  gotten 
from  his  i^other  to  purchase  a  home;  she  admits  that  the 
home  was  purchased,  and  that  she  moved  into  it.  She  first 
denied  her  signature  absolutely,  but  on  cross-examination 
practically  admitted  that  it  was  her  signature.  That  it  is 
her  signature,  to  both  instruments,  there  is  no  doubt.  She 
has  wholly  failed  to  establish  this  defense. 

Her  next  defense  is  that  the  note  was  never  delivered  to 
the  mother.     On  what  theory  this  defense  can  be  sustained 
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is  not  made  evident  by  the  record.     Her  co-maker  testified 

that  he  received  the  money  and  delivered  the 

4.  Evidence:  ma-    Qote  and  mortgage  to  the  plaintiff;  that,  so 

competency :       far  as  he  knows,  she  has  retained  it  ever  since. 

non-8Ubstan  - 

tive  testimony     There  is  no  testimony  to  the  contrary,  except 

on  impeach-  "  *f  i  r 

ment:  effect       the  testimony  of  one  witness,  who  says  that, 

at  one  time  during  July,  1913,  he  recalls  a 
conversation  between  defendant's  attorney  and  the  defendant 
Boberts  in  regard  to  the  possession  of  the  note  and  mortgage 
in  controversy;  that  the  attorney  asked  the  defendant  about 
the  possession  of  the  mortgage — ^a  mortgage  that  had  been 
given  to  his  mother — and  he  thinks  the  defendant  said  that 
he  had  kept  the  mortgage  all  the  time;  that  he  had  never 
delivered  it  to  his  mother.  This  conversation,  the  defendant 
denies.  This  witness  is  not  very  clear  or  positive  about  this 
conversation,  as  to  what  was  said  between  the  defendant 
Boberts  and  the  attorney.  This  could  not  be  considered  sub- 
stantive evidence  touching  the  delivery  of  the  mortgage  to 
the  plaintiff.  It  could  only  be  considered  as  impeaching  the 
testimony  of  C.  A.  Roberts  wherein  he  testified  that  he  deliv- 
ered the  mortgage  to  his  mother.  The  mortgage  was  put  on 
record,  but  it  does  not  appear  when.  We  assume  that  it  was 
not  until  after  these  defendants  had  been  divorced.  The 
action  was  commenced  by  Mary  E.  Roberts,  the  payee  named 
in  the  note.  The  note  and  the  mortgage  were  produced  on 
the  trial  by  her  attorney. 

Some  evidence  has  been  introduced  touching  the  divorce 
proceedings  instituted  by  the  defendant  Laura  B.  H.  Roberts 
against  her  husband,  and  some  evidence  as  to  other  notes  and 
mortgages  signed  by  the  defendant  Laura  B.  H.  Roberts  with 
her  husband,  but  we  do  not  deem  that  testimony  material  to 
the  issues  here,  or  in  any  way  binding  upon  this  plaintiff. 
At  most,  it  can  be  but  a  side  light,  exposing  the  relationship 
of  these  two  parties  to  each  other.  The  burden  being  on  the 
defendant  as  to  every  issue  tendered  by  her,  we  must  find 
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that  she  has  not  borne  the  burden  to  a  successful  issue.  While 
there  are  a  few  things  that  create  in  the  mind  a  suspicion  of 
unfair  dealing  on  the  part  of  C.  A.  Boberts  toward  his 
co-defendant,  these  dealings  were  all  subsequent  to  the  time 
when  it  is  claimed  this  mortgage  was  executed  and  delivered 
to  the  plaintiff,  and  are  in  no  way  binding  on  her. 

Upon  the  whole  record,  we  find  that  the  court  erred  in 
dismissing  the  plaintiff's  petition  as  to  the  defendant  Laura 
B.  H.  Boberts;  that,  under  the  record,  there  should  have 
been  a  judgment  against  her  and  a  decree  of  foreclosure,  as 
prayed.  The  decree  of  the  district  court  is,  therefore, — 
Reversed. 

Evans,  C.  J.,  Laixd  and  Saunoeb,  JJ.,  concur. 


G.  B.  Boes^  Administrator,  Appellant,  v.  Pabley  Shsldon  et 

al.,  Beceivers,  Appellees. 

OOMBCSSOB:    Interstate— IntiMtate  Ballway  Receiving  Intentate 

1  Sblpments.  A  railway  located  whoUy  within  the  state,  and  oper- 
ating no  trains  outside  the  state,  but  having  connections  with 
interstate  lines  from  which  it  receives  freight  originating  outside 
the  state  and  consigned  to  points  on  its  line,  is  engaged  in  inter- 
state commerce. 

OOIIMEBOE:    Interstate— Who  Deemed  Engaged  In— Eepair  of  In- 

2  Stnnnentallty.  One  engaged  in  the  repair  and  maintenamce  of 
an  instrumentality  of  interstate  commerce  is  deemed  to  be  engaged 
in  interstate  commerce  and  within  the  protection  exclusively  of 
the  Federal  Employers'  Liability  Act.  (Act  April  22,  190S,  ch. 
149,  35  Stat.  L.  65.) 

and  WxAvm,  JJ.,  dissent. 


PRINCIPLE  APPLIED:  Along  the  track  of  an  interstate  elec- 
tric interurban  railway  was  a  line  of  poles,  with  cross-arms  car- 
rying various  wires,  including  telegraph,  block  signal,  power  and 
feed  wires.  The  signal  system  was  operated  by  hand  and  wa^ 
•inadequate.  The  company  determined  to  install  a  new  system  by 
putting  on  additional  cross-arms,  transferring  the  old  signal  wire 
thereto,  with  additional  wires,  and  operating  the  same  by  an 
automatic  device.     While  nailing  one  of  these  cross-arms  to  a 
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pole,  decedent  came  in  contact  with  a  live  wire  on  the  old  croBs- 
arms  and  was  killed.  H^d,  deceased  was  engaged,  not  in  construe- 
tion  work,  but  in  the  repair  and  maintenance  of  an  instrumentality 
of  interstate  commerce, — ^was,  therefore,  engaged  in  interstate  com- 
merce,— and  an  action  for  damages  must  be  brought  under  the 
Federal  Act. 

Note:    The  court  says:  "The  distinction  between  'repair'  and 
'construction'  work  must  not  be  drawn  too  fine." 

APPEAL  AND  EBBOB:  Judgment  on  Defense  in  Aliatement — ^Modl- 
3  flcation  to  Avoid  Bar.  A  judgment  sufficiently  broad  to  stand  as 
an  adjudication  in  bar,  when  in  fact  entered  on  a  defense  in  the 
nature  of  lin  abatement,  will  be  so  modified  on  appetd  aa  to  avoid 
the  adjudication  in  bar.  So  held  where  plaintiff  suffered  an 
adverse  judgment  in  the  lower  court  because  of  having  based 
his  right  to  recover  on  a  state  instead  of  a  Federal  statute. 

Appeal  from  Story  District  Court. — W.  S.  Ayres,  Judge. 

Tuesday,  October  26,  1915. 

Rehearing  Denied  Wednesday,  June  28,  1916. 

Action  by  an  administrator  to  recover  damages  for  the 
death  6t  the  intestate  decedent.  At  the  close  of  the  evidence, 
there  was  a  directed  verdict  for  the  defendant.  The  ground 
of  such  direction  was  that  the  decedent  and  the  defendant 
were  engaged  in  interstate  commerce  at  the  time  of  the  injury, 
the  petition  declaring  upon  a  cause  of  action  under  the  state 
law  and  not  under  the  Federal  Act.  The  plaintiff  appeals. 
— Modified  and  Affirmed. 

C.  W.  E,  Snyder  and  Charles  P,  Maxwell,  for  appellant. 

Ed.  McCall,  S.  R.  Dyer,  J.  W.  Jordan  and  W.  B.  Dyer,, 
for  appellees. 

Evans,  C.  J. — I.  The  plaintiff  brought  his  action  under 
the  state  law,  claiming  damages  to  the  estate  of  the  deceased 
for  the  wrongful  death.  Among  other  defenses,  the  defend- 
ant pleaded  that,  at  the  time  of  the  accident  which  resulted 
in  the  death  of  the  decedent,  the  decedent  was  engaged  as  an 
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employee  of  the  defendant  in  interstate  commerce,  and  that 
the  plaintiff's  rights,  if  any,  were  covered  by  the  Federal  Act 
applicable  in  such  a  case.  The  plaintiff  adhered  to  his  peti- 
tion. At  the  close  of  the  evidence,  various  grounds  were 
urged  by  the  defendant  in  support  of  the  motion  for  a 
directed  verdict.  Inasmuch  as  the  motion  was  sustained  upon 
the  ground  already  indicated,  we  shall  have  no  occasion  to 
consider  any  other  question  upon  this  record. 

The  material  facts  pertaining  to  the  question  whether 
the  employment  of  the  decedent  at  the  time  of  his  injury 
was  concerned  with  interstate  commerce  are  not  in  dispute. 

The  line  of  the  defendant  railway  was  wholly 

^'  Srsute^uitra"    within  the  state  of   Iowa.     It  operated  no 

receiving  inter-   trains  outsidc  of  the  state  of  Iowa.    It  was 

state  shipments.  .^  _  i.-t  ^.j*         h 

an  mterurban  electric  line  extending  from 
Des  Moines  to  Fort  Dodge.  The  decedent  was  a  regular 
•lineman.  He  was  engaged  in  the  duties  of  a  lineman  at  the 
time  of  his  fatal  injury.  It  appears,  however,  that,  by  means 
of  connections  with  other  lines  of  railway,  more  than  80  per 
cent  of  the  business  of  the  interurban  line  was  interstate 
business.  It  received  freight  from  connecting  lines  originat- 
ing without  the  state  and  destined  to  points  upon  the  line  of 
the  defendant.  The  defendant  railway  was  therefore  engaged 
in  interstate  commerce.  It  was  thus  engaged  upon  the  day 
of  the  accident.  Some  point  is  urged  by  the  appellant  that 
it  does  not  appear  that  it  was  thus  engaged  at  the  moment 
of  the  injury.  The  evidence  does  not  deal  in  detail  with  the 
business  actually  moving  at  the  moment  of  the  injury.  It 
does  show  that  a  large  amount  of  interstate  business  was  done 
on  that  date.  If  it  be  material  to  identify  the  business  in 
progress  at  the  moment  of  the  injury  as  interstate  business, 
we  think  no  other  inference  would  be  permissible  under  the 
facts  shown. 

Was  the  employment  of  the  decedent  connected  with 
interstate  commerce?     The  line  of  defendants'  railway  was 


June  1916]  Ross  v.  Sheldon.  621 

operated  under  electric  power.    Alongside  the  railway  track 

was  its  line  of  poles,  all  carrying  cross-arms. 

^'  lerata^-^who*"    Upon  these  cross-arms  were  extended  various 

^SITI^^^JT:        wires,    including    telegraph,    block    signal, 

strumentiSuy.     POwcr,  and  feed  wires.     The  decedent  was 

engaged  in  putting  additional  cross-arms 
upon  the  poles.  The  intended  use  of  such  additional  cross- 
arms  was  that  the  signal  wire  theretofore  used  should  be 
transferred  thereto,  and  that  five  or  six  additional  signal 
wires  should  be  carried  thereon.  The  single  signal  wire  was 
deemed  insu£8cient  for  the  use  of  the  company.  The  signal 
system  had  been  operated  by  hand.  It  was  now  in  contem- 
plation to  operate  the  same  by  an  "automatic,*'  system  which 
would  be  more  eflScient  than  the  single  wire  and  the  **hand" 
systeuL  While  at  work  in  nailing  a  cross-arm  upon  a  pole 
in  pursuance  of  this  purpose,  the  decedent  was  killed  by 
contact  with  some  of  the  wires  upon  the  other  cross-arms. 
The  contention  for  the  appellee  is  that  the  pole  and  cross- 
arm  and  signal  wires  upon  which  he  was  working  and  in 
contact  with  which  he  met  his  death  were  a  part  of  the 
necessary  instrumentalities  of  defendants'  interstate  com- 
merce, and  that  the  injury  to  the  decedent  occurred  while 
he  was  engaged  in  the  work  of  repair  and  maintenance.  If 
this  is  a  proper  characterization  of  the  work  in  which  the 
decedent  was  engaged,  then  it  is  quite  settled  that  the  plain- 
tiff's case  is  covered  by  the  provisions  of  the  Federal  Act. 
On  this  question,  we  need  look  no  further  for  authority  than 
the  case  of  Pedersen  v.  Delaware,  L.  &  W.  i2.  Co,,  229  U.  S. 
146.  The  evidence  in  that  case  was  stated  in  the  opinion 
as  follows: 

**The  evidence,  in  that  view  of  it  which  must  be  taken 
here,  was  to  the  following  effect :  The  defendant  was  operat- 
ing a  railroad  for  the  transportation  of  passengers  and  freight 
in  interstate  and  intrastate  commerce,  and  the  plaintiff  was 
an  iron  worker  employed  by  the  defendant  in  the  alteration 
and  repair  of  some  of  its  bridges  and  tracks  at  or  near  Hobo- 
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ken,  New  Jersey.  On  the  afternoon  of  his  injury  the  plain- 
tiff and  another  employee,  acting  under  the  direction  of  their 
foreman,  were  cai^ying  from  a  tool  car  to  a  bridge,  known 
as  the  Du£Seld  bridge,  some  bolts  or  rivets  which  were  to  be 
used  by  them  that  night  or  very  early  the  next  morning  in 
'repairing  that  bridge,'  the  repair  to  consist  in  taking  out  an 
existing  girder  and  inserting  a  new  one.  The  bridge  could 
be  reached  only  by  passing  over  an  intervening  temporary 
bridge  at  James  Avenue.  These  bridges  were  being  regularly 
used  in  both  interstate  and  intrastate  commerce.  While  the 
plaintiff  was  carrying  a  sack  of  bolts  or  rivets  over  the  James 
Avenue  bridge,  he  was  run  down  and  injured  by  an  intra- 
state passenger  train,  of  the  approach  of  which  its  engineer 
negligently  failed  to  give  any  warning." 

The  following  discussion  in  the  opinion  is  quite  relevant 
to  the  case  before  us : 

'^Among  the  questions  which  naturally  arise  in  this  con- 
nection are  these :  Was  the  work  being  done  independently 
of  the  interstate  commerce  in  which  the  defendant  was 
engaged,  or  was  it  so  closely  connected  therewith  as  to  be  a 
part  of  itf  Was  its  performance  a  matter  of  indifference 
80  far  as  that  commerce  was  concerned,  or  was  it  in  the  nature 
of  a  duty  resting  upon  the  carrier?  The  answers  are  obvious. 
Tracks  and  bridges  are  as  indispensable  to  interstate  com- 
merce by  railroads  as  are  engines  and  cars;  and  sound  eco- 
nomic reasons  unite  with  settled  rules  of  law  in  demanding 
that  all  of  these  instrumentalities  be  kept  in  repair.  The 
security,  expedition,  and  efficiency  of  the  commerce  depends 
in  large  measure  upon  this  being  done.  Indeed,  the  statute 
now  before  us  proceeds  upon  the  theory  that  the  carrier  is 
charged  with  the  duty  of  exercising  appropriate  care  to  pre- 
vent or  correct  *any  defect  or  insufficiency  .  .  .  in  its  cars, 
engines,  appliances,  machinery,  track,  roadbed,  works,  boats, 
wharves,  or  other  equipment'  used  in  interstate  commerce. 
But  independently  of  the  statute,  we  are  of  opinion  that  the 
work  of  keeping  such  instrumentalities  in  a  proper  state  of 
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repair  while  thus  used  is  so  closely  related  to  such  commerce 
as  to  be  in  practice  and  in  legal  contemplation  a  part  of  it. 
The  contention  to  the  contrary  proceeds  upon  the  assumption 
that  interstate  commerce  by  railroad  can  be  separated  into 
its  several  elements,  and  the  nature  of  each  determined 
regardless  of  its  relation  to  others  or  to  the  business  as  a 
whole.  But  this  is  an  erroneous  assumption.  The  true  test 
always  is:  Is  the  work  in  question  a  part  of  the  interstate 
commerce  in  which  the  carrier  is  engaged  Y  ...  Of  course, 
we  are  not  here  concerned  with  the  construction  of  tracks, 
bridges,  engines  or  cars  which  have  not  as  yet  become  instru- 
mentalities in  such  commerce,  but  ,only  with  the  work  of 
maintaining  them  in  proper  condition  after  they  have  become 
such  instrumentalities  and  during  their  use  as  such.  True,  a 
track  or  bridge  may  be  used  in  both  interstate  and  intrastate 
commerce,  but  when  it  is  so  used  it  is  none  the  less  an  instru- 
mentality of  the  former;  nor  does  its  double  use  prevent  the 
employment  of  those  who  are  engaged  in  its  repair  or  in 
keeping  it  in  suitable  condition  for  use  from  being  an  employ- 
ment in  interstate  commerce.  The  point  is  made  that  the 
plaintiff  was  not,  at  the  time  of  his  injury,  engaged  in  remov- 
ing the  old  girder  and  inserting  the  new  one,  but  was  merely 
carrying  to  the  place  where  that  work  was  to  be  done  some 
of  the  materials  to  be  used  therein.  We  think  there  is  no 
merit  in  this.  It  was  necessary  to  the  repair  of  the  bridge 
that  the  materials  be  at  hand,  and  the  act  of  taking  them 
there  was  a  part  of  that  work.  In  other  words,  it  was  a 
minor  task  which  was  essentially  a  part  of  the  larger  one,  as 
is  the  case  when  an  engineer  takes  his  engine  from  the  round- 
house to  the  track  on  which  are  the  cars  he  is  to  haul  in 
interstate  commerce." 

There  is  no  appropriate  reason  why  we  should  attempt 
to  add  argument  to  the  foregoing.  Our  concern  in  this  class 
of  cases  is  to  follow  carefully  the  law  laid  down  by  the 
Supreme  Court  of  the  United  States  as  the  one  source  of 
judicial  authority  thereon. 
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The  contention  of  the  appellant  is  that  the  work  in  which 
the  decedent  was  engaged  was  not  repair  or  maini$nan^e 
work,  but  was  new  conatruciion  work.  That  there  may  be  a 
distinction  between  repair  work  and  construction  work  is 
recognized  in  the  Pedersen  case,  supra.  The  argument  for 
appellant  is  that  the  lines  and  instrumentalities  of  the 
defendants  were  complete,  and,  as  such,  in  repair  without 
the  addition  of  new  cross-arms,  and  without  the  proposed 
addition  of  new  wires  and  without  the  proposed  ** automatic" 
system;  that,  while  the  automatic  system  was  proposed  to  be 
used  upon  the  line  (and 'therefore  in  interstate  commerce), 
it  had  not  yet  been  thus  used.  The  line  of  demarcation 
between  repair  work  on  one  hand  and  construction  work  on 
the  other  is  not  always  easily  discernible.  Repair  often,  if 
not  usually,  involves  more  or  less  construction  and  substitu- 
tion. It  likewise  involves  betterment  and  improvement.  The 
recent  decisions  of  the  Supreme  Court  are,  in  effect,  declaring 
the  rules  of  construction  which  shall  guide  all  the  courts  and 
litigants  in  determining  whether  the  facts  in  a  given  case 
bring  it  within  the  Federal  Act.  It  is  highly  desirable  that 
such  rules  attain  as  great  a  degree  of  certainty  as  practi- 
cable, and  such  is  the  manifest  aim  of  the  high  court.  To 
.such  end,  the  distinction  between  '* repair'*  and  ** construc- 
tion" work  must  not  be  drawn  too  fine.  The  trend  of  the 
cases  thus  far  decided  indicates  that  labor  and  betterment 
upon  an  interstate  line  of  railway  will  not  be  deemed  as  new 
construction  work,  unless  it  is  clearly  such.  That  is  to  say, 
mere  doubt  will  be  resolved  in  favor  of  "repair  and  main- 
tenance." The  substitution  of  a  90-pound  rail  for  a  60- 
pound  rail  partakes  of  the  nature  both  of  repair  and  construc- 
tion; likewise  the  substitution  of  five  wires  for  one  or  the 
addition  of  four  wires  to  one.  In  the  case  before  us,  the 
new  cross-arms  were  attached  to  the  old  poles.  They  were 
intended  for  the  support  of  the  old  wire  and  others.  They 
were  not  an  independent  construction.    They  could  not  stand 
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alone.  They  had  no  function  to  perform  except  as  a  part 
of  the  electrical  system  of  the  defendant  railway,  whidi  i^s- 
tem  was  in  actual  operation  at  the  time  of  the  injury.  True, 
substitution  had  not  been  actually  made,  but  this  was  the 
condition  in  the  Peders&n  case.  Whether  the  work  is 
''repair'*  or  ** construction"  depends  somewhat  upon  the  real 
entity  upon  which  the  labor  is  being  wrought.  Appellant 
concentrates  his  mind  upon  the  new  ''automatic  system/'  as 
distinguished  from  the  old  "hand  system."  Regarding  the 
"automatic  system"  as  a  separate  and  distinct  entity,  he 
naturally  argues  that  it  only  came  into  being  as  a  result  of 
new  and  independent  construction.  We  think,  however,  that 
it  cannot  be  regarded  as  the  real  entity  upon,  which  we  must 
look  in  passing  upon  the  question  before  us.  The  signal  £^s-. 
tem,  whether  "hand"  or  V automatic,"  was  a  part  of  the 
electrical  system  of  the  defendants,  all  of  which  was  carried 
physically  upon  the  same  line  of  poles.  While  various  func- 
tions attached  to  various  wires,  yet  the  decedent,  as  a  lineman, 
sustained  the  same  relation  to  each  and  all,  and  they  each  and 
all  sustained  the  same  relation  to  interstate  commerce. 

The  Federal  Act  in  question  laid  upon  the  defendant,  as 
a  carrier  of  interstate  commerce,  not  only  the  duty  of  mere 
repair,  but  the  duty  to  maintain  sufficiency  in  Us  equipments 
The  most  that  can  be  said  in  concession  to  the  appellant  is 
that  the  defendant  was  engaged  in  curing  an  "insufficiency 
of  equipment,"  and  that  the  decedent  was  engaged  in  work 
to  that  end.  We  reach  the  conclusion  that  the  evidence 
brings  the  case  within  the  operation  of  the  Federal  Act  in 
question,  and  that  this  action,  brought  by  the  plaintiff  under 
the  state  laws,  was  properly  dismissed  for  that  reason.  This 
conclusion  is  consistent  also  with  those  Federal  cases  which 
have  placed  within  the  contemplation  of  the  Federal  Act, 
section  hands  and  trackmen  upon  railways  used  indiscrimi- 
nately for  state  and  interstate  commerce.  See  Zikas  v.  Ore- 
gon  B.  &  N,  Co.  (C.  C),  179  Fed.  893;  Central  B.  Co.  v. 

Vol.  176  Ia.— 40 
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Colasurdo  (C.  C),  192  Fed.  901;  and  the  case  of  Dorr  v. 
Baltimore  &  0.  B.  Co.  (D.  C),  197  Fed.  665,  where  the  same 
was  held  as  to  the  repairer  of  a  ear  used  indiscriminately. 

II.  It  should  be  noted,  however,  that  the  form  of  the 
verdict  and  judgment  did  not  indicate  the  ground  upon  which 
they  were  rendered.    The  defense  sustained  was  in  the  nature 

of  an  abatement.     The  judgment  ought  not 
*'  BOB^^a&S'  ^  ^  deemed  a  bar  to  an  appropriate  action 
Abatement?"      ^^^^cr  the  Federal  Act. 
avold^bSi-!''''^  The  form  of  the  judgment  will  therefore 

be  modified  so  that  it  shall  appear  upon  the 
face  thereof  that  it  was  rendered  upon  the  ground  herein 
indicated.  In  other  respects,  the  judgment  will  be  aflSrmed. 
— Modified  and  Affirmed. 

Ladd,  Gaynor,  Preston  and  Salinger,  JJ.,  concur. 

Deemer  and  Weaver,  JJ.,  dissent. 

Deemer,  J.  (dissenting). — As  I  understand  the  record, 
the  deceased,  at  the  time  he  was  injured,  was  not  engaged 
in  repairing  an  old  block  or  signal  system,  but  was  employed 
to,  and  was,  in  fact,  engaged  in  putting  on  new  cross-arms 
upon  the  telegraph  poles,  for  the  purpose  of  installing  an 
entirely  new  and  independent  automatic  system,  to  replace 
the  old  hand  system — a  system  which  required  new  arms, 
wires,  and  new  construction  throughout.  True,  the  old  poles 
were  being  used,  and  it  was  contemplated  that  some  of  the 
old  wires  might  be  used ;  but,  until  the  new  system  was  com- 
pleted, the  old  was  in  use,  and  was  the  only  one  which  was 
engaged  in,  or  had  anything  to  do  with,  interstate  commerce. 
The  new  arms  had  not  been  placed,  nor  had  any  new  wires 
been  strung,  nor  had  there  been  any  use  made  of  the  pro- 
posed new  system,  in  any  kind  of  commerce.  It  may  be  that 
plaintiff  was  a  regular  lineman ;  but  he  was  not  then  engaged 
in  anything  connected  with  interstate  commerce,  or  with  any- 
thing essential  to  interstate  commerce.  He  was  in  no  better 
position,  as  I  view  it,  and  in  no  worse,  than  if  he  had  been 
engaged  in  constructing  a  new  line  of  track,  for  the  purpose 
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of  making  a  double  track  system  across  the  state,  instead  of  a 
single  track  one,  and  had  been  injured  before  the  new  track 
had  been  used  in  interstate  commerce. 

The  record  does  not  indicate  that  the  old  hand  system 
needed  any  repairs.  As  a  hand  system,  it  was  answering  its 
purpose,  and  was,  in  fact,  doing  all  the  work  of  a  block  sys- 
tem for  both  intra-  and  interstate  commerce,  at  the  time 
plaintiff  was  injured.  It  was  not  the  betterment,  even,  of 
an  old  system,  but  the  construction  of  a  new  and  independent 
one ;  and  it  does  not  matter,  I  think,  that  part  of  the  old  was 
to  be  used  with  the  new,  when  the  new  one  was  constructed. 
Surely,  if  the  plaintiff  had  been  engaged  in  the  construction 
of  another  track  to  make  a  double-tracked  road,  which  new 
track  had  never  been  used  in  commerce  of  any  kind,  the  use 
of  old  rails  which  had  once  been  used  in  interstate  commerce, 
even  as  a  part  of  a  railway  engaged  in  interstate  commerce, 
would  not  affect  the  matter,  in  any  way.  Notwithstanding  the 
intimation  in  the  majority  opinion,  that  the  defendant  was 
making  this  change  in  compliance  with  its  duty  under  the 
Federal  law,  I  do  not  think  there  was  any  defect  in  its  old 
hand  system,  or  anything  disclosed  by  this  record  which 
would  justify  the  Interstate  Commerce  Commission,  or  any 
other  court  or  tribunal,  in  ordering  the  defendant  to  put  in 
the  automatic  system.  Surely,  there  is  no  law,  either  Federal 
or  state,  which  would  require  it  to  do  so.  Indeed,  I  doubt  if 
there  is  any  law  requiring  railways  to  put  in  any  signal  sys- 
tem, either  hand  or  automatic.  If  they  do  so,  it  is  an  economic 
measure,  insuring  safety,  and  guarding  against  loss.  The  auto- 
matic is  doubtless  less  expensive  in  the  long  run  than  the 
hand  system,  but  I  can  find  no  law  which  requires  of  railways 
that  they  substitute  one  for  the  other. 

The  case  does  not  differ,  I  think,  from  one  where  a  rail- 
way, in  the  furtherance  of  its  business,  concludes  to  install, 
in  addition  to  its  telegraphic  system  of  controlling  trains,  a 
telephonic  system,  to  act  either  in  conjunction  with  the  tele- 
graph or  independently  of  it ;  and,  while  in  the  construction 
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of  the  telephonic  system,  and  before  it  is  used  at  all,  an 
employee,  engaged  in  its  construction,  is  injured. 

In  the  Pedersen  case,  relied  upon  by  the  majorily,  it  was 
distinctly  held  that  the  work  in  which  the  employee  was 
engaged,  was  repairing  a  bridge,  which  had  theretofore  been, 
and  was  then,  an  instrumentality  in  interstate  commerce; 
and  the  court  expressly  said  that  it  was  not  deciding  a  case 
involving  the  construction  of  tracks,  bridges,  etc.^  which  had 
not,  as  yet,  become  the  instrumentalities  of  interstate  com- 
merce, ''but  only  with  the  work  of  maintaining  them  in 
proper  condition  after  they  have  become  such  instrumentali- 
ties, and  during  their  use  as  such." 

It  was  found,  in  the  cited  case,  that  the  injured  party  was 
engaged  in  repair  work,  and  in  keeping  the  instrumentality 
in  suitable  condition  for  use.  To  my  mind,  that  case  is  really 
an  authority  against  the  conclusion  reached  by  the  majority. 

Three  things  must  appear,  to  bring  a  case  within  the 
Federal  Employers'  Liability  Act:  (1)  The  carrier  must 
be  engaged  in  interstate  commerce;  (2)  it  must,  at  the  time  of 
the  injury  in  question,  be  engaging  in  commerce  of  that 
character,  as  contradistinguished  from  such  purely  local  mat- 
ters as  it  may  engage  in;  (3)  the  injured  servant  must  also, 
at  the  time  of  receiving  his  injury,  be  engaged  in  interstate 
commerce.  See  the  Federal  Act  passed  April  22,  1908  (ch. 
149,  35  Stat.  L.  65) ;  Pedersen  v,  Delaware,  L.  &  W.  JB.  Co,, 
229  U.  S.  146  (33  Sup.  Ct.  R.  648) ;  Mondtm  v.  New  York, 
N.  H.  &  H.  B.  B.  Co.  223  U.  S.  1  (32  Sup.  Ct.  R.  169) ;  Sea 
Board  Air  Line  By.  v.  Moore,  228  U.  S.  433  (33  Sup.  Ct. 
R.  580) ;  St  Louis,  8.  F.  &  T.  B.  Co.  v.  Seale,  229  U.  S.  156 
(33  Sup.  Ct.  R.  651) ;  North  CaroLirui  B.  Co,  v,  Zachary,  232 
U.  S.  248  (34  Sup.  Ct.  R.  305) ;  Grand  Trunk  W.  B.  Co.  v. 
Lindsay,  233  U.  S.  42  (34  Sup.  Ct.  R.  581) ;  Illinois  Cent. 
B.  Co.  V.  Behrens,  34  Sup.  Ct.  R.  646. 

In  the  latter  case  it  is  said : 

**The  controlling  provision  in  the  act  of  April  22,  1908, 
reads  as  follows:    'That  every  common  carrier  by  railroad 
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while  engaging  in  commerce  between  any  of  the  several  states 
.  .  .  shall  be  liable  in  damages  to  any  person  suffering 
injury  while  he  is  employed  by  such  carrier  in  such  com- 
merce, or,  in  case  of  the  death  of  such  employee,  to  his  or 
her  personal  representative,  ...  for  such  injury  or  death 
resulting  in  whole  or  in  part  from  the  negligence  of  any  of 
the  ofScers,  agents,  or  employees  of  such  carrier,  or  by  rea- 
son of  any  defect  or  insufficiency,  due  to  its  negligence,  in 
its  cars,  engines,  appliances,  machinery,  track,  roadbed,  works, 
boats,  wharves,  or  other  equipment.'  Giving  to  the  words 
'suffering  injury  while  he  is  employed  by  such  carrier  in 
such  commerce'  their  natural  meaning,  as  we  think  must  be 
done,  it  is  clear  that  Congress  intended  to  confine  its  action 
to  injuries  occurring  when  the  partictdar  service  in  which  the 
employee  is  engaged  is  a  part  of  interstate  commerce.  The 
act  was  so  construed  in  Pedersen  v.  Delaware,  L,  &  W.  R. 
Co.,  229  U.  S.  146  (57  L.  Ed.  1125,  33  Sup.  Ct.  Rep.  648,  3 
N.  C.  C.  A.  779).  It  was  there  said  (p.  150) :  'There  can 
be  no  doubt  that  a  right  of  recovery  thereunder  arises  only 
where  the  injury  is  suffered  while  the  carrier  is  engaged  in 
interstate  commerce  and  while  the  employee  is  employed  by 
the  carrier  in  such  commerce.'  Again  (p.  152) :  *The  true 
test  always  is:  Is  the  work  in  question  a  part  of  the  inter- 
state commerce  in  which  the  carrier  is  engaged  ? '  .  .  .  Here, 
at  the  time  of  the  fatal  injury  the  intestate  was  engaged  in 
moving  several  cars,  all  loaded  with  intrastate  freight,  from 
one  part  of  the  city  to  another.  That  was  not  a  service  in 
interstate  commerce,  and  so  the  injury  and  resulting  death 
were  not  within  the  statute.  That  he  was  expected,  upon 
the  completion  of  that  task,  to  engage  in  another  which  would 
have  been  a  part  of  interstate  commerce,  is  immaterial  under 
the  statute,  for  by  its  terms,  the  true  test  is  the  nature  of  the 
work  being  done  at  the  time  of  the  injury." 

In  the  instant  case,  the  deceased  was  not  engaged  in  the 
repair  of  an  instrumentality  which  had  theretofore  been 
used  in  both  intra-  and   interstate  commerce;   but  in  the 
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construction  of  a  new  system  of  signals,  which  had  never 
been  used  for  either.  The  purpose  of  the  statute,  as  said  in 
Mondou's  case,  supra,  is  ''to  secure  the  safety  of  interstate 
transportation  and  of  those  who  are  employed  therein."  It 
is  clear  to  my  mind  that  deceased  did  not  come  to  his  death 
or  receive  his  injuries  while  employed  by  defendants  in  inter- 
state commerce,  but  that  what  he  was  doing  was  in  the  prepa- 
ration for  engaging  therein  in  the  future.  In  support  of  these 
views,  see  Jackson  v.  Chicago,  M,  &  St  P.  B.  Co.,  210  Fed.  495 
Tsmura  v.  Oreai  Northern  B.  Co.  (Wash.),  108  Pac.  774 
Pierson  v.  New  York,  8.  &  W.  B.  Co.  (N.  J.),  85  AtL  233 
Charleston  &  W.  C.  B.  Co.  v.  Anchors  (Ga.),  73  S.  E.  551 
Buck  V.  Chicago,  M.  &  St.  P.  B.  Co.  (Wis.),  140  N.  W.  1074. 
In  any  event,  I  think  the  case  should  have  gone  to  the 
jury,  upon  the  question  as  to  the  nature  of  deceased 'a 
employment.  I  would,  for  these  reasons,  reverse  the 
judgment. 

Weaver,  J.,  concurs  in  the  foregoing  dissent. 


Stoneb-McCray  System,  Appellee,  v.  Manhattan  Ohj 

Company,  Appellant. 

OONTSAOTS:    Oonstrnctioii— Divisibility.  The  question  of  the  divisi- 

1  bility  of  a  contract  becomes  immaterial  when  plaintiff,  suing  on 
the  contract,  shows  that  he  fully  performed  all  parts  of  the 
contract. 

DAMAGES:    Measoze  of  DamagM— Advertlsiiig  Ckmtzact^^readi — 

2  Be-Leasiiig.  In  an  action  on  a  contract  under  which  plaintiff 
agreed  to  furnish  to  defendant  certain  bulletin-board  and  wall- 
space  advertising  at  a  certain  rental,  which  contract  defendant 
had  repudiated,  held,  a  recovery  was  justified  which  included  the 
rentals  due  at  the  commencement  of  suit,  plus  the  present  worth 
of  the  difference  between  the  rentals  which  defendant  had  agreed 
to  pay  and  the  rentals  which  plaintiff  would,  during  the  life  of 
the  contract,  receive  by  being  compelled  to  re-lease  to  another. 

APPEAL  AKD  EBBOB:    Waiver  of  Enor— Motion  for  Directed  Ver- 

3  diet— Waiver  of  Baling.    He  who  moves  for  directed  verdict  and 
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suffers  an  adverse  ruling  and  thereupon  introduces  his  testimony, 
must  then  renew  his  motion,  or  waiver  of  error,  if  any,  in  the 
adverse  ruling  will  result. 

OONTSACTS:     Oonstnictioiir— "Bulletin  Advertising"— Meaning  of 

4  Tenn — ^Evidence.  Evidence  of  the  meaning  of  a  term  used  in  a 
contract  is  immaterial  when  such  term  manifestly  is  not  used 
as  descriptive  of  what  either  party  was  obligated  to  perform, 
such  latter  question  being  the  sole  matter  at  issue. 

EVIDENCE:      Best    and    Secondary— Copies— Proof    of    Accnracy. 

5  Copies  of  certain  sketches  of  advertising  designs  held  to  be  suffi- 
ciently verified  as  to  accuracy  to  justify  their  reception  in  evi- 
dence, in  view  of  the  loss  of  the  originals. 

APPEAL  Ain>  EBBOB:     BeTiew— Prejtidldal  Bemarks  of  Court — 

6  Failure  to  Except— Effect  Error  may  not  be  predicated  on  re- 
marks of  the  court  to  which  no  exceptions  were  taken. 

EVIDENCE:     Hearsay— Making  of  Leases.    On  the  question  as  to 

7  what  leases  for  advertising  purposes  plaintiff  had  made  with 
certain  property  owners,  testimony  as  to  what  a  witness  had 
been  told  by  such  property  owners  is  pure  hearsay  on  the  substan- 
tive issue  whether  such  leases  had  been  made. 


Appeal  from  Polk  District  Court. — Chas.  A.  Dudley,  Judge. 

Friday,  March  10,  1916. 

Rehearing  Denied  Wednesday,  June  28,  1916. 

Action  upon  a  contract,  for  the  erection  and  painting  of 
fifty  bulletin  boards,  and  the  painting  of  a  like  number  of 
wall  signs,  for  advertising  defendant's  business  in  this  state. 
Defendant  admitted  the  contract,  but  pleaded  plaintiff's  fail- 
ure to  perform,  on  its  part,  and  also  interposed  two  counter- 
claims, one  of  which  was  withdrawn,  before  the  submission  of 
the  case  to  the  jury.  Upon  issues  joined  and  not  withdrawn, 
the  case  went  to  trial  to  a  jury,  resulting  in  a  verdict  and 
judgment  for  plaintiff,  and  defendant  appeals. — Affirmed. 

J.  A,  Dyer  and  E.  R.  Mason,  for  appellant. 
Miller  &  Wallingford,  for  appellee. 
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Deemer,  J. — I.  Plaintiff  is  engaged  in  constructing, 
erecting,  and  painting  signs  for  advertising  purposes,  and 
defendant  was  engaged  in  the  business  of  handling  oils  of 
various  kinds,  and  particularly,  what  was  known  as  ''Trop- 
Artie,"  and  ** Non-Carbon  Russian  Oil."  Desirous  of  adver- 
tising its  products  extensively  over  the  state,  it  entered  into 
a  written  contract  with  plaintiff,  from  which  we  extract  the 
following : 

**The  party  of  the  first  part  (plaintiff)  agrees  to  erect 
and  maintain  in  a  first-class  condition  50  bulletin  boards 
located  on  the  highways  known  as  the  'River  to  River  Road' 
and  'Transcontinental  Thoroughfare/  The  above  bulletin 
boards  are  to  be  made  on  galvanized  fronts,  size  10x25  feet, 
and  are  to  be  erected  in  the  best  approved  manner  of  bulletin 
construction,  and  are  to  be  painted  at  least  once  a  year  as  per 
sketch  submitted  and  agreed  upon.  It  is  agreed  that  at  any 
time  of  repaint  the  copy  may  be  changed  by  the  party  of  the 
second  part  (defendant)  by  giving  notice  thereof  in  writing 
30  days  in  advance  of  the  date  of  repaint,  and  that  the  party 
of  the  first  part  agrees  to  proceed  immediately  upon  receipt 
of  such  notice  in  the  preparation  of  sketches  which  are  to  be 
submitted  and  agreed  upon  before  the  repaints  are  started. 
For  such  service  the  party  of  the  second  part  agrees  to  pay 
the  party  of  the  first  part  the  aggregate  sum  of  $3.75  per 
board  per  month,  payable  as  per  the  clause  of  this  contract 
relating  to  such  subjects.  In  addition  to  the  aforesaid  men- 
tioned bulletin  boards,  the  said  party  of  the  first  part  agrees 
to  paint  for  the  aforesaid  party  of  the  second  part  50  store 
walls  aggregating  approximately  40,000  square  feet.  These 
walls  are  to  average  about  800  square  feet  to  the  board,  and 
are  to  be  as  free  from  obstructions  and  openings  as  possible, 
it  being  understood,  however,  owing  to  the  physical  archi- 
tectural construction  of  the  various  buildings  throughout  the 
state,  that  plain  walls  would  be  few  and  scarce ;  but  the  party 
of  the  first  part  is  to  use  reasonable  judgment  in  the  location 
of  said  walls.    For  the  above-mentioned  service  of  walls  the 
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party  of  the  second  part  is  to  pay  the  party  of  the  first  part, 
the  a^regate  sum  of  square  feet  so  painted  at  6c  per  square 
foot.  It  is  understood,  however,  that  the  party  of  the  first 
part  does  not  guarantee  the  length  of  durability  of  these 
walls  over  a  greater  length  of  time  than  12  months  after  a 
painting  or  repainting.  The  party  of  the  first  part  agrees  to 
repaint  these  walls  at  any  time  during  the  three-year  period 
of  the  bulletin  board  described  in  preceding  paragraph  at  the 
rate  of  4c  per  square  foot.  It  is  further  agreed  by  the  party 
of  the  second  part  that,  should  he  decide  to  repaint  these 
walls,  that  he  will  employ  the  party  of  the  first  part  to  do 
his  repainting.  It  is  further  agreed  that  the  party  of  the  first 
IMirt  shall  make  his  space  permits  for  a  period  of  three  years, 
so  that,  in  case  the  party  of  the  second  part  does  not  desire  to 
repaint  the  aforesaid  described  walls,  that  the  sign  painted  on 
said  wall  may  be  read  as  long  as  the  elements  permit  the  colors 
in  said  sign  to  remain  distinct  and  visible  to  the  eye.  It  is 
further  agreed  that  the  consideration  mentioned  in  preceding 
paragraph  will  be  made  payable  as  follows:  That  the  aggre- 
gated amount  of  bulletin  rental  for  the  period  aforesaid  men- 
tioned shall  be  divided  into  36  equal  payments,  which  are  to 
be  paid  monthly  from  the  average  date  of  erection  of  the 
aforesaid  mentioned  bulletin  boards;  however,  it  is  further 
agreed  that  any  payments  which  may  become  du.e  before 
January  1,  1913,  shall  be  divided  equally  into  the  remaining 
number  of  payments,  and  added  to  the  regular  payments  due 
on  said  bulletin.  It  is  further  agreed  that  the  rental  of  walls 
shall  be  divided  into  18  equal  payments,  payable  monthly 
from  the  average  date  of  painting;  however,  it  is  further 
agreed  that  any  payments  may  become  due  before  January 
1,  1913,  shall  be  divided  by  the  remaining  number  of  pay- 
ments, and  the  amount  so  obtained  added  to  the  regular 
monthly  payments.  It  is  further  agreed  that  the  length  of 
this  contract  shall  be  three  years  from  average  date  of  erec- 
tion of  aforesaid  mentioned  bulletin  boards,  and  that  no  can- 
isellation  of  any  of  the  terms  of  this  contract  can  be  made  by 
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either  party  unless  by  the  consent  of  the  other  in  writing. 
The  intent  of  this  contract  is  that  the  party  of  the  first  part 
is  to  build  and  maintain  50  boards  and  to  paint  50  walls  at  a 
price  of  $3.75  for  the  board,  and  6c  per  square  foot  for  the 
walls,  based  on  the  average  date  of  completion  of  the  various 
classes  of  bulletin  advertising.  The  party  of  the  second  part 
agrees  to  the  above  contract  and  all  its  terms  and  conditions^ 
and  agrees  to  pay  the  aforesaid  mentioned  rentals  i>romptly 
and  without  delay.  The  party  of  the  first  part  agrees  to 
execute  the  painting  and  building  of  the  aforesaid  mentioned 
boards  and  walls,  in  a  thorough  and  first-class  workmanlike 
manner." 

Plaintiff  pleaded  that  it  had  fully  complied  with  the  terms 
of  this  agreement  on  its  part;  but  that,  after  it  had  erected 
and  painted  the  bulletins,  and  painted  the  requisite  number 
of  walls,  defendant,  without  just  cause  or  excuse,  failed  and 
refused  to  make  all  the  payments  called  for  by  the  contract, 
in  that,  after  paying  the  first  four  monthly  installments  on  the 
bulletin  boards,  that  is  to  say,  down  to  April  3, 1913,  it  notified 
plaintiff  of  its  intention  to  quit  making  payments,  or  to  fur- 
ther comply  with  its  agreement ;  that  thereupon,  in  order  to 
minimize  any  loss  it  might  suffer  from  defendant's  breach  of 
contract,  it  re-leased  the  said  bulletin  boards,  on  November 
19,  1913,  to  the  Marshall  Oil  Co.,  and  it  asked  for  the  rental 
on  these  boards  from  April  3d  to  November  19,  1913,  and 
also  rental  for  the  wall  signs,  from  the  time  it  painted  them 
down  to  the  time  of  trial.  It  also  averred  that  it  could  not, 
by  reletting  the  bulletin  boards,  obtain  as  much  as  defendant 
had  agreed  to  pay  therefor,  and  for  the  difference,  amounting 
to  $37.50  per  month,  for  the  life  of  the  original  contract, 
plaintiffs  asked  judgment  as  damages  for  breach  of  the  con- 
tract. It  also  asked  judgment  for  the  rental  of  the  wall  signs, 
from  the  beginning  down  to  the  time  of  trial.  A  demurrer 
to  this  petition  was  overruled,  and  defendant  excepted.  There- 
upon, defendant  filed  a  long  answer  and  counterclaim,  from 
which  we  extract  the  following: 
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It  averred  that  plaintiff  did  not  perform  the  contract  on 
its  part.    It  also  averred  that  it  was  in  contemplation  of  the 
parties  that  the  same  design,  or  sketch,  should  be  used  in 
painting  both  the  buUetin  boards  and  the  walls,  but  that 
plaintiff  did  not  comply  with  this  part  of  its  agreement,  in 
that  it  used  a  different  and  inferior  sketch  or  design,  in 
painting  the  walls,  from  what  it  used  on  the  boards — a  design 
which  was  not  approved  or  agreed  to  by  defendant ;  that  it 
agreed  to  pay  too  much  for  the  use  of  said  boards,  but  the 
price  for  the  walls  was  such  as  to  induce  it  to  enter  into  the 
contract,  as  a  whole;  and  that  plaintiff's  failure  to  comply 
with  its  contract  in  painting  the  walls,  amounted  to  a  breach 
of  the  entire  contract,  and  a  failure  on  its  part  to  perform ; 
and  that,  for  this  reason,  plaintiff  is  not  entitled  to  recover. 
It  also  averred  that,  as  a  part  of  the  contract,  plaintiff  was 
to  secure  at  least  three-year  leases  for  the  walls  upon  which 
the  signs  were  to  be  painted,  so  that  defendant  might  have 
the  advantage  of  continuous  signs,  advertising  its  product; 
that  plaintiff  failed  to  procure  such  leases,  but,  on  the  con- 
trary, secured  the  right  to  use  the  walls  for  short  terms  only ; 
and  that,  with  the  expiration  of  these  terms,  the  signs  were  to 
be  obliterated,  so  that  they  were  of  no  use  or  benefit  to 
defendant.    It  also  averred  the  re-leasing  of  the  bulletin 
boards  to  the  Marshall  Oil  Co.,  a  competitor  of  defendant's, 
without  its  knowledge  or  consent,  and  claimed  that  this  was 
a  breach,  on  plaintiff's  part,  of  the  provisions  of  the  contract. 
It  also  pleaded  that  the  action  was  prematurely  brought,  and 
that,  in  no  event,  could  plaintiff  recover,  until  the  expiration 
of  the  entire  time  of  three  years,  covered  by  the  contract. 
The  counter-claims  were  based:     (1)  upon  the  charge  that 
plaintiff  represented  that  it  had  complied  with  the  terms  and 
conditions  of  the  contract,  on  its  part,  and  thereby  induced 
defendant  to  pay  it  $778.24  in  rentals  for  the  bulletin  boards, 
whereas,  in  truth  and  in  fact,  as  it  well  knew,  it  had  not 
complied  with  the  terms  of  its  agreement,  and  it  asked  to 
recover  the  payments  made;  (2)  it  alleged  that  it  sold  and 
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delivered  to  plaintiff,  goods  and  merchandise  to  the  amount 
of  $718.92,  for  which  it  had  not  Ibeen  paid,  and  for  this 
amount,  it  asked  judgment.  This  latter  counterclaim  was 
withdrawn  by  defendant,  before  the  submission  of  the  case  to 
the  jury.  Upon  these  issues,  the  case  went  to  trial,  and  was 
submitted  to  the  jury  upon  instructions  which  were  not 
excepted  to  by  defendant.  These  instructions  are  not  set  out 
in  the  record,  and  all  we  have  as  to  their  contents  is  a 
statement  made  by  the  court,  as  follows: 

"Gentlemen  of  the  jury,  during  the  interim  this  case 
has  taken  such  a  consideration  that  at  the  proper  time  I 
shall  direct  you  to  return  a  verdict  for  the  rental  of  the  bulle- 
tin boards  from  April  3,  1913,  to  November  19,  1913,  for 
$1,787.62.  I  shall  also  direct  you  to  return  a  verdict  on  the 
second  count  of  plaintiff's  petition  for  the  damage  on  account 
of  the  re-rental  at  a  lower  price,  of  $816.93.  The  third  mat- 
ter which  will  be  submitted  for  your  determination  arises 
wholly  upon  the  question  as  to  whether  or  not  the  plaintiff 
complied  with  his  contract  as  to  the  painting  of  the  wall 
signs.  That  is  the  only  question  that  will  be  presented  to 
you  for  your  determination,  and  the  only  question  that  will 
be  argued. 

**Mr.  Dyer:  I  think  I  will  make  my  record  of  exceptions 
to  the  instructions.  Defendant  excepts  to  the  instructed  ver- 
dicts in  the  case  just  indicated  by  the  court  on  Counts  1  and  2. 

''Judge  Miller:  Yes,  but  let  the  record  show  that  this 
statement  b>  the  court  to  the  jury  at  this  time  was  at  the 
instance  and  request  of  the  defendant's  counsel. 

*  *  Court :    Very  well. 

** Judge  Miller:  I  want  that  in  to  show  why  the  state- 
ment  was  made.  It  was  made  at  the  instance  of  the 
defendant's  counsel." 

During  the  course  of  the  trial,  the  following  colloquy 
occurred,  between  court  and  counsel : 

"Judge  Miller:     I  want  to  prove  by  this  witness  the 
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present  worth  of  the  sum  of  $842.50,  being  the  difference 
between  the  amount  for  which  the  boards  were  sold  to  the 
Marshall  Oil  Company  and  the  amount  which  wotdd  have 
been  paid  by  the  Manhattan  Oil  Company  if  it  had  carried 
out  the  contract^  and  I  wish  to  prove  by  this  witness  the 
present  worth  of  that  sum. 

**Mr.  Dyer:  The  defendant  will  say  this:  If  Mr.  Brand 
will  submit  his  figures,  we  no  doubt  will  agree  as  to  what 
that  amount  is,  if  it  is  an  amount  to  go  to  the  jury  at  all. 
So  you  do  not  need  to  take  the  time  of  the  court  and  jury. 

** Judge  Miller:  Will  you  admit,  Mr.  Dyer,  that  $816.93 
represents  the  present  worth  of  the  amount  which  is  asked 
for  in  the  second  count  of  the  petition? 

**Mr.  Dyer:  I  admit  that  the  computation  is  correct.  I 
deny  that  it  is  proper  element  6f  damages  in  any  respect.  I 
make  no  objection  to  the  sum,  that  is  all.  Otherwise  I  object 
to  the  testimony  as  being  incompetent,  irrelevant  and  imma- 
terial and  not  the  measure  or  the  proper  measure  of  damages. 

** Court:  I  understand  the  only  difference  between  you 
is  the  question  of  whether  that  is  a  proper  element  or  measure 
of  damages  ? 

**Mr.  Dyer:  That  is  all.  If  his  contention  is  correct, 
then  that  is  the  proper  sum. 

**Mr.  Dyer:  The  defendant  will  admit  that  the  interest 
charge  of  $73.32  is  a  correct  computation  of  the  interest  as 
testified  to  by  the  witness,  but  defendant  objects  to  the  intro- 
duction of  this  sum  as  an  interest  charge  for  the  reason  that 
the  plaintiff  is  not  entitled  to  charge  6  per  cent  interest  from 
May  30,  1913. 

*  *  The  principal  under  the  first  count  was  $1,714.30.  That 
is  for  the  bulletin  boards  under  the  first  count  and  it  is  not 
including  the  walls  and  $73.32  is  a  correct  computation  of 
the  interest  on  said  sum  of  $1,714.30,  up  to  this  date. 

*'Mr.  Dyer:    I  admit  the  computation. 

''Court:    I  think  the  contract  is  a  divisible  one,  so  that 
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there  might  be  a  recovery  for  the  amount  due  for  billboards 
and  no  recovery  for  the  amount  which  is  due  for  the  wall 
signs.  That  was  the  point  I  was  trying  to  make  clear  this 
morning. 

**Mr.  Dyer:    Yes,  sir. 

''Court:  Your  su^^estion  was,  as  I  understand  it,  that 
the  contract  was  indivisible  and  although  the  billboards  might^ 
have  been  satisfactorily  painted,  that  they  could  not  recover 
on  the  contract  if  that  was  the  case. 

''Court:  Seems  to  me  that  this  contract  is  very  clearly 
a  divisible  contract.  You  will  observe  that  the  first  five  sec- 
tions of  this  contract  pertain  exclusively  to  the  bulletin  board 
advertising.  Now  that  comes  to  the  amount  of  it,  and  pay- 
ment of  it.  Now  after  they  had  disposed  of  that  subject  they 
take  up  the  second  subject  'In  addition  to  the  aforesaid  men- 
tioned bulletin  boards  the  said  party  of  the  first  part,'  etc. 
The  next  clause  provides  for  the  manner  of  their  selection 
(reading) : 

"Court:  I  think  I  will  be  justified  in  directing  a  verdict 
as  to  two  of  these  points,  but  as  to  the  third  I  think  that 
should  be  submitted  to  the  jury,  that  is  as  to  whether  or  not 
these  wall  signs  were  painted  as  it  was  contemplated.  If  they 
find  that  they  were,  then  the  amount  which  is  due  is  readily 
ascertained.  It  seems  to  me  that  is  about  the  only  issue  that 
is  left,  Mr.  Dyer,  for  this  jury  when  I  hold  the  contract  is  a 
divisible  one.  As  I  consider  it,  it  is  a  divisible  contract. 
That  will  be  the  ruling. 

"Mr.  Dyer:  I  shall  endeavor  to  prepare  an  instruction 
that  will  help  out  on  that  matter." 

We  must  assume,  from  the  record  and  the  verdict,  that 
the  jury  found,  under  proper  instructions,  that  the  wall 
painting,  and  the  leases  for  the  walls,  were  in  accord  with  the 
provisions  of  the  contract,  and  the  sole  and  only  remainii^ 
question  was  whether  or  not  defendant  refused  performance 
on  its  part.    There  is  really  no  dispute  in  the  testimony, 
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regarding  this  proposition.    Plaintiff's  witness  testified  to  it 
directly,  and  none  of  defendants,  or  their  witnesses,  denied  it. 

II.  Much  is  said  in  argument  about  the  divisibility,  or 
non-divisibility,  of  the  contract  in  suit.  The  trial  court  was 
of  opinion  that  it  was  divisible,  and  so  treated  it,  during  the 

trial.     Had  the  jury  found  that  the  walls 
'  construction:      were  not  painted  in  accordance  with  terms 

divisibility.  ^  ^,  ^       ^  ,  v      xu 

of  the  contract,  as  agreed  upon  by  the  par- 
ties, the  question  of  divisibility  would  be  a  vital  one ;  for,  if 
plaintiff  had  failed  to  perform  an  indivisible  contract,  he 
«ould  not,  under  the  pleadings,  recover  at  all ;  whereas,  if  it 
were  divisible,  he  might  recover  for  defendant's  failure  to 
pay  the  rentals  for  the  bulletin  boards,  subject  to  a  counter- 
claim for  nonperformance  of  that  part  of  the  contract  relat- 
ing to  the  wall  signs.  As  the  jury  found  that  the  walls  were 
properly  secured  and  painted,  it  is  entirely  immaterial 
.  whether  the  contract  was  divisible  or  indivisible. 

The  only  question  on  the  real  merits,  then,  is,  "Was  there 
any  error  in  the  amount  awarded  to  the  plaintiff?  It  sued  for 
rents  already  due  at  the  time  suit  was  commenced,  both  for 

the  bulletin  boards  and  the  wall  space,  and 
z.  Damages:  also   for  the  damages  it  suffered  in  being 

measure  of  o  ^ 

vertiSfiScon-      Compelled  to  re-lease  the  boards  to  other  par- 
re^f^inlf ^^ '     ^i^s,  in  order  to  save  itself  from  loss,  and  this 

damage  was  computed  at  the  present  worth 
of  the  difference  in  rentals.  It  asked  nothing  but  the  rentals 
due  for  the  wall  signs,  down  to  the  time  of  the  trial.  No 
claim  for  loss  of  subsequent  rentals  was  made.  The  verdict 
was  for  the  total  of  these  amounts.  Assuming,  as  we  must, 
that  defendant  repudiated  its  contract,  and  failed  to  perform 
its  part  of  the  agreement,  the  recovery  was  justified,  under 
both  the  law  and  the  evidence.  Richmond  v.  Dubvque  &  S. 
C.  R.  Co.,  33  Iowa  422;  Cutter  v.  Gillette  (Mass.),  39  N.  E. 
1010;  James  v.  Kibler  (Va.),  26  S.  E.  417. 

III.  At  the  conclusion  of  plaintiff's  testimony,  defend- 
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ant  moved  for  a  directed  verdict.     This  motion  was  over- 
ruled,  and  defendant  then  proceeded  to  introduce  its  evidence^ 

but  did  not  renew  its  motion,  at  the  close  of 

^'  ROR?waiver  S"  *^  *^®  testimony.    In  so  doing,  it  waived  the 

for  dii-Sted^'*      error,  if  any,  in  the  ruling  on  the  original 

eJofruiinl*''"     motion.    ff(MM(W  v.  ZKn^,  136  lowa  101.    Of 

course,  it  was  still  open  to  challenge  the  ver- 
dict for  want  of  evidence,  by  motion  for  a  new  trial ;  but,  as 
we  have  already  intimated,  such  motion  was  without  merit, 
in  view  of  the  finding  of  the  jury  that  plaintiff  had  complied 
with  all  the  terms  of  the  contract. 

IV.  Nothing  remains  to  be  considered,  save  some  rulings 
made  during  the  course  of  the  trial.  As  the  instructions  are 
not  set  out,  we  must  assume  that  they  were  correct,  and  that 

they  submitted  the  only  real  issues  of  fact  in 

^*  coiStruSion-      ^^®  ^^^'    ^^^  demurrer  was  properly  over- 

thSinlV"  mwin-"  ^ulcd ;  for  the  petition,  as  amended,  stated  a 

dencl^*™'*^*"  cause  of  action.    One  of  the  questions  in  the 

case  was :  What  was  to  be  painted  upon  the 
walls?  It  was  agreed  that  a  sketch  should  be  agreed  upon 
for  the  bulletin  boards,  which  was  done,  and  it  is  contended 
for  the  defendant  that  the  same  sketch  was  to  be  used  in 
painting  walls,  either  by  agreement,  or  in  virtue  of  a  clause 
in  the  latter  part  of  the  agreement,  in  which  the  words  "bul- 
letin advertising"  appear.  Plaintiff  contended  that,  as  the 
contract  did  not  fix  the  matter,  he  took  the  precaution  to 
submit  sketches  to  defendant's  officers  of  what  was  to  go  on 
these  painted  walls,  and  that  these  officers  approved  the 
sketches.  Plaintiff  further  says  that,  because  of  the  size  of 
the  various  walls,  and  the  difference  in  the  openings  therein, 
it  was  impossible  to  use  the  same  sketch  on  all  the  walls,  and 
that  this  matter  was  covered  by  agreement,  when  the  sketches 
were  submitted.  A  direct  issue  was  thus  tendered,  but  the 
trial  court  would  not  permit  the  defendant  to  show  what  was 
meant  by  the  term  *  *  bulletin  advertising. ' '  In  this,  we  think 
there  was  no  error.    Thaf  term  had  no  reference  to  the  design 
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which  should  be  used  upon  the  walls.  The  exact  design  to 
be  used  for  wall  painting  was  not  stated,  and  it  was  A^eces- 
sary  for  the  parties  to  agree  upon  it,  or,  in  the  absence  of 
an  agreement,  it  might  be  governed  by  some  well-recognized 
general  custom,  or,  doubtless,  by  parol  agreement  of  the  par- 
ties. The  case  was  tried  on  the  theory  that  plaintiff  submitted 
sketches  to  defendant,  which  were  approved  by  it,  and,  doubt- 
less, the  jury  was  properly  instructed  with  reference  to  this 
issue.  There  was  no  error  in  denying  defendant  the  right  to 
show  what  was  meant  by  the  term  ** bulletin  advertising," 
for  that  was  not  a  term  used  as  descriptive  of  what  either 
party  was  obligated  to  perform.  It  was  simply  to  fix  the  time 
when  payment  should  begin.  The  term  was  either  defined  in 
what  preceded,  or  it  was  not  defined  at  all,  and,  if  not  defined, 
the  obligation  grew  out  of  custom,  or  express  agreement. 

It  is  said,  however,  that  the  sketch  which  was  submitted 
to  defendant,  and  by  it  accepted,  was  not  admissible  in  evi- 
dence, because  not  sufficiently  identified.    We  think  there  was 

enough  justifying  its  accuracy  to  permit  its 
^'  SS^^niiary :  ''^^^P^   ^    evidence,    the    accuracy    thereof 

Sf  aSJiiracy"!'      l>eing  for  the  jury.     Proof  was  made  that 

the  original  was  destroyed,  and  the  copy  was 
made  by  the  man  who  draughted  the  original,  and  he  testified 
to  its  substantial  accuracy. 

As  to  alleged  prejudicial  remarks  made 
*'  »S^review  ™"  ^^  ^®  court,  it  is  enough  to  say  that  no 

marks  of  a)urt •  exceptions  were  taken  thereto  by  defendant's 

'^i^jTe^'   '  counsel. 

Defendant's    witnesses    were    not    per- 
mitted to  testify  as  to  what  the  owners  of  the  walls  upon 
which  signs  were  painted,  said,  regarding  the  matter  of  hav- 
ing given  leases  to  the  plaintiff.    This  was 

7.  Evidbncb:  hear-  .1.     .1  j.  i_    x     x'_^ 

say:  making  of    manifestly   correct,   as  such   testunony   was 

leases. 

clearly  hearsay. 
Other  complaints  need  not  be  noticed,  as  they  involve  no 

Vol.  17«  Ia.- 
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new  and  doubtful  questions.  The  various  motions  ffled  in  the 
case  are  each  and  all  overruled.  An  examination  of  the  rec- 
ord leads  to  the  conclusion  that  there  is  no  reversible  error, 
and  the  judgment  must,  therefore,  be,  and  it  is,— Affirmed, 

Evans,  C.  J.,  Weaver  and  Preston,  JJ.,  concur. 


Prank  Wilplin,  Appellant,  v.  Dbs  Moines  City  Railway 

Company,  Appellee. 

BAILBOADS:    Accident  on  Tracks— Street  Oar  Overtaking  Vehicle— 

1  Negligence.  Mutual  rights,  duties  and  responsibilities  of  street 
cars  and  other  vehicles  on  public  streets  reviewed,  and  held,  negli- 
gence could  not  be  predicated  on  the  act  of  a  street  car,  moving 
at  a  lawful  rate  of  speed,  in  overtaking  and  running  against,  in 
broad  daylight,  a  horse  and  wagon  traveling  along  the  tracks  at 
a  slow  trot,  when  nothing  occurred  to  indicate  that  the  driver  of 
the  wagon  would  not  leave  the  tracks  until,  owing  to  a  break  in 
the  harness,  the  wagon  stopped  when  from  30  to  45  feet  from  the 
street  car,  and,  while  the  motomeer  instantly  discovered  the  stop, 
yet  there  was  no  evidence  as  to  the  9peed  of  the  oar,  the  grade  of 
the  street,  or  as  to  the  distance  in  which  the  car  might  have  been 
stopped. 

BAILBOADS:    Accident  on  Tracks— Negligence  of  Driver  of  Vehicle 

2  — ^Daty  of  Motomeer.  Negligence  of  the  driver  of  a  vehicle  in 
driving  along  street  car  tracks  without  proper  heed  as  to  cars 
approaching  from  the  rear,  does  not  exonerate  the  motomeer  from 
the  duty  to  exercise  reasonable  care  to  avoid  a  collision. 

BAILBOADS:    Accident  on  Tracks — Speed  of  Street  Car— Presnmp- 

3  tion.  In  the  absence  of  evidence  as  to  the  speed  of  a  street  car, 
it  must  be  presumed  that  the  car  was  moving  at  a  lawful  rate 
of  speed. 

Appeal  from  PoVk  District  Court, — Chas.  A.  Dudley,  Judge. 

Friday,  March   17,   1916. 

Rehearing  Denied  Wednesday,  June  28,  1916. 

Action  for  damages  consequent  on  a  collision  with 
defendant's  street  car  resulted  in  a  directed  verdict  and 
judgment  thereon.     The  plaintiff  appeals. — Affirmed. 
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C.  N.  Pickler,  for  appellant. 

Parker,  Parrish  &  Miller^  for  appellee. 

Ladd,  J. — The  defendant  maintains  double  tracks  on 
Cottage  Grove  Avenue,  extending  diagonally  northwest  from 
Nineteenth  and  Crocker  Streets.     Twentieth  Street  crosses 

this  avenue  irregularly,  the  part  extending 

^*  SdSuon*'**^   south  of  it  being  nearly  a  half  block  west 

car^overtSSi^    ^^  ^'^  portion  extending  north.     The  latter 

vehidie:ne«u-     f^^.^^  ^  ^^^^  ^^^^^  ^^  within  it,— that 

is,  between  Cottage  Grove  Avenue  extending 
northwest  from  the  intersection  and  the  portion  of  Twentieth 
Street  running  north  therefrom, — is  a  fruit  and  confectionery 
store.  At  about  one  o'clock  in  the  afternoon  of  September  1, 
1913,  the  plaintiff,  a  boy  of  16  years,  was  driving  a  horse  and 
delivery  wagon  on  a.  slow  trot  along  Cottage  Grove  Avenue, 
from  its  intersection  with  Crocker  Street  to  the  northwest, 
until  he  had  passed  the  store  a  short  distance,  when  the  left 
tug  came  loose.    He  testified: 

''Just  as  quick  as  the  tug  came  loose  I  raised  my  hand 
and  dropped  it  again  and  tried  to  get  off  and  fix  the  tug  and 
by  the  time  I  got  started  there  the  car  hit  me  and  knocked 
me  off.  The  wagon  was  facing  straight  west.  It  was  strad- 
dling the  right  rail.  Q.  How  far  did  the  horse  run  before 
he  threw  you  outf  A.  Well,  it  didn't  run.  Just  as  the  tug 
came  loose  the  car  hit  it,  and  then  the  horse  went  down  there, 
I  guess  it  was  Twentieth  Street.'' 

His  reason  for  driving  on  the  track  was  that  the  pave- 
ment, along  the  side  was  uneven  and  rough.  On  cross-exami- 
nation, he  testified  that  he  was  looking  ahead  when  the  tug 
unfastened  and  immediately  looked  toward  the  car  and  raised 
his  hand;  that  he  ''then  turned  around  and  was  going  to  get 
off  and  fix  the  tug  and  by  the  time  I  got  started  to  get  off  the 
car  hit  the  wagon ;"  and  that  he  "did  not  have  time  to  get  off 
his  scat  before  the  car  came. ' '  Two  boys  passing  that  way  saw 
«rhfl*  oAaiirred,  and  in  the  main  corroborate  plaintiff's  story. 
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All  agree  that  as  the  tug  fell  the  horse  turned  to  the  south, 
and  that  the  car  was  10  or  15  yards  away.  None  noticed  the 
motorman  undertake  to  stop  the  car,  but  it  did  stop  when 
about  halfway  past  the  place  of  collision.  The  witness  Merkle 
testified  that  the  gong  was  ringing,  and  that  the  car  was 
'^  running  apparently  about  the  rate  they  generally  run  in 
the  trafSc  over  the  city  along  the  street.**  There  was  no 
other  evidence  as  to  the  speed  of  the  car,  nor  was  there  any 
evidence  as  to  what  distance  a  car  moving  at  any  particular 
speed  may  b6  stopped.  Was  this  enough  to  carry  the  issue 
of  defendant's  negligence  to  the  jury?  The  plaintiff  had  the 
right  to  the  use  of  the  entire  street,  including  the  tracks  of 
defendant ;  but  as  the  street  car  could  not  leave  its  tracks  to 
pass  the  vehicle  he  was  driving,  it  was  incumbent  upon  him, 
upon  notice  of  the  approach  of  the  car,  to  turn  out  and  make 
way  for  the  latter.  But  the  defendant  might  not  enforce 
this  duty  to  be  observed  for  its  benefit  by  violence.  It  was 
not  authorized  to  force  the  obstructing  vehicle  from  the  track. 
Neither  it  nor  plaintiff  had  the  right  to  assume  that  the  other 
would  keep  out  of  the  way  at  its  or  his  peril,  although  the 
defendant  might  rightly  demand  that  the  horse  and  wagon 
should  not  unreasonably  delay  on  the  track.  The  motorman 
was  bound,  under  the  law,  to  keep  a  lookout  for  vehicles  on 
the  street.  If  he  sees  a  vehicle  on  the  track  ahead,  or  in  the 
exercise  of  ordinary  care  should  have  done  so,  it  is  his  duty 
to  bring  the  car  under  such  control  as  to  avoid  a  collision  if 
the  driver  of  the  vehicle  shall  not  leave  the  track.  The  rule 
is  applicable  to  all  vehicles,  and,  whenever  overtaking  another 
in  its  line  of  progress  and  a  possible  obstacle  in  the  w^y,  a 
proper  regard  for  the  rights  of  others  requires  that  the  car 
be  reduced  to  such  control  that  it  may  be  immediately  brought 
to  a  standstill,  if  necessary.  Consolidaied  Traction  Co,  v. 
Haight,  59  N.  J.  L.  577 ;  Camden,  etc.,  B.  Co.  v.  Prestofi,  59 
N.  J.  L.  264 ;  La  Powtney  v.  Shedden  Cartage  Co.,  116  Mich. 
514 ;  Vincent  v.  Norton  &  Timnton  St.  R.  Co.,  180  Mass.  104 ; 
Robinson  v.  LomsviUe  R.  Co.,  112  Fed.  484;  Oreene  v.  Louis- 
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vaie  B.  Co.  (Ky.),  84  S.  W.  1154.  The  law  is  accurately 
stated  in  27  Am.  &  Eng.  Encyc.  of  Law  (2d  Ed.)  70: 

''While  it  is  the  duty  of  vehicles  moving  along  street 
railway  tracks  to  leave  the  tracks  on  the  approach  of  cars,  so 
as  not  to  obstruct  their  passage,  still  those  in  charge  of  the 
cars  must  use  reasonable  diligence  to  prevent  collisions,  and 
the  company  is  liable  for  injuries  resulting  from  their  failure 
to  do  so.  Thus,  where  a  vehicle  is  seen  moving  on  the  tracks 
ahead  of  a  car,  the  motorman,  gripman,  or  driver,  should 
bring  his  car  under  control,  if  possible,  so  as  to  avoid  a  col- 
lision if  the  driver  of  the  vehicle  fails  to  leave  the  track ;  but 
he  is  not  required  to  bring  the  car  to  a  stop  unless  the  vehicle 
is  suf&ciently  near  to  be  reasonably  considered  in  a  position 
of  danger.  It  has  been  held  that,  where  a  street  car  approach- 
ing from  the  rear  runs  down  a  wagon  driving  along  the  track,- 
this  is,  of  itself,  sufficient  evidence  of  negligence  on  the  part 
of  the  street  railway  company,  in  the  absence  of  special  cir- 
cumstances excusing  such  act,  to  carry  the  question  to  the 
jury.  Where  a  street  car  is  approaching  from  the  rear  a 
vehicle  moving  along  the  track,  the  person  operating  the  car 
has  not  the  right  to  proceed  without  regard  to  the  presence 
of  the  vehicle,  in  anticipation  that  the  vehicle  will  leave  the 
track  in  time  to  give  free  passage  to  the  car." 

As  to  the  duty  to  keep  a  lookout  and  avoid  injury  to  one 
on  the  track,  see  Barry  v.  Burlington  By.  &  Light  Co.y  119 
Iowa  62 ;  Doherty  v.  Des  Moines  City  B.  Co.,  137  Iowa  358 ; 
BemUlard  v.  Sioux  City  Trac,  Co,,  138  Iowa  565 ;  Doran  v. 
Cedar  Bapids  &  M.  C.  B.  Co.,  117  Iowa  442.  McCormick  v. 
Ottumwa  By,  &  Light  Co.,  146  Iowa  119,  on  which  appellee 
seems  to  rely,  is  not  in  point,  for  there  the  plaintiff  under- 
took to  cross  the  track,  and  at  no  time  was  driving  along  the 
track  before  the  car  in  the  same  direction.  Of  course,  the 
motorman  must  have  seen  the  person  in  peril  on  the  track 
ahead  in  time  to  have  avoided  a  collision,  according  to  the 
majority  in  Bourrett  v.  Chicago  c6  N.  W.  B.  Co.,  152  Iowa 
579,  but  on  the  duty  to  keep  a  lookout  and  a  clear  field  of 
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vision  may  be  based  a  finding  that  he  did  see,  in  a  suit  against 
a  street  railway.  Barry  v.  Burlington  By.  &  Light  Co,, 
snpra,  and  McCormdck  v.  BaSway,  supra.  Why  this  is  not  so 
when  the  aetion  is  against  a  steam  railway  oompany,  see 
majority  opinion  in  Bourrtftt  v.  BaUwcey,  supra. 

In  the  case  at  bar,  plaintiff  was  not  negligent  in  driving  i 
his  wagon  on  the  track.    He  had  the  ri^^t  to  the  use  of  the 
entire   street,    including   the   tracks.     As   against   the   car 

approaching   from   behind,   he   would   have 

2-  Sdent^"**^   ^^^^  ^  ^^*y  ^^  ^^  driven  from  the  track 

iT^^'of^driver    AS  soou  as  he  kucw,  or,  in  the  exercise  of 

dutyofmotor-    Ordinary  care,  should  have  known,  of  its  near 

approach.  The  plaintiff  testified  that  he  did 
not  know  it  was  coming  until  he  turned  to  signal.  But  the 
gong  was  sounding,  and,  had  he  been  giving  any  attention, 
he  must  have  heard,  as  no  diverting  circumstances  were 
proved.  He  must  be  assumed  to  have  been  aware,  in  going 
on  the  track,  that  cars  were  likely  to  come  up  back  of  him, 
and  it  was  as  much  his  duty  to  keep  a  lookout  for  cars  as  of 
the  defendant's  employees  for  vehicles.  But  their  facilities 
were  superior  to  his,  as  he  would  have  had  to  look  back, 
while  the  motorman  faced  in  the  direction  both  were  moving; 
and  though  plaintiff  must  have  been  held  to  have  been  negli- 
gent in  not  making  way  for  the  car,  this  would  not  neces- 
sarily excuse  defendant's  employee.  Neglect  of  the  duty  on 
plaintiff's  part  is  not  a  good  defense  to  the  action,  unless  it 
contributed  proximately  to  the  injury.  If  defendant's 
employee  knew  that  plaintiff  was  continuing  on  the  track, 
even  though  negligently,  this  did  not  exonerate  such  employee 
from  taking  into  account  plaintiff's  situation  and  keeping 
this  in  mind  in  managing  his  car,  and,  notwithstanding  such 
situation,  from  exercising  reasonable  care  to  avoid  a  collision. 
Bruggemaai  v.  IJUnois  Cent.  B.  Co.,  147  Iowa  187. 

As  plaintiff  was  driving  on  a  '^ little  trot,"  the  motorman 
was  not  required  to  stop  his  car,  merely  to  slow  down;  and, 
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but  for  the  tug's  falling,  this  would  probably  have  been  all 

that  was  necessary  before  the  wagon  left  the 

'*  cid^on**"*'  track.    For  all  that  appears,  the  speed  of  the 

Of  Street  car:      car  was  80  reduced.     The  testimony  that  it 

was  moving  as  cars  generally  did  over  the 
city  proved  nothing,  for  the  speed  of  these  differs  in  different 
localities  and  according  to  circumstances.  Though  to  testify 
to  the  speed  of  a  car  a  witness  need  not  be  an  expert,  he  must 
be  shown  to  know  something  of  the  subject  of  which  he 
speaks.  In  the  absence  of  evidence,  we  must  assume  that  the 
car  was  moving  at  a  lawful  rate  of  speed  at  the  time  plaintiff 
gave  the  signal  by  raising  his  hand.  How  fast  he  had  been 
driving  we  are  not  advised,  otherwise  than  that  the  horse  was 
moving  on  a  '* little  trot.''  It  stopped  suddenly  when  the 
tug  fell.  Neither  the  plaintiff  nor  the  motorman  had  antici- 
pated this.  When  he  saw  the  wagon  stop, — and  the  jury 
might  have  found  this  to  have  been  immediately, — ^it  was  the 
motorman 's  duty  to  exercise  ordinary  diligence,  measured  by 
the  circumstances,  to  bring  his  car  to  a  standstill  in  time  to 
avoid  a  collision.  Whether  he  did  so  depends  on  the  speed 
at  which  the  car  was  moving,  the  grade  of  the  street,  and 
within  what  distance  it  might  be  stopped  when  so  moving  at 
such  grade.  None  of  these  elements  were  proven,  and  there 
is  no  basis  on  which  to  predicate  a  finding  as  to  whether  the 
motorman  was  negligent  in  not  avoiding  the  collisioiL  For 
these  reasons,  there  was  no  error  in  directing  the  verdict,  and 
the  judgment  is — Affirmed. 


EvAN%  G.  J.,  Oaynob  and  Salinger,  JJ.,  concur. 


Geo.  W.  Ball,  Appellee,  v.  N.  W.  James  et  al..  Appellants. 

EVIDENOE:    Puol  M  Affecting  Writing — CtoUatenl  Oxal  Agreemmt 

1    — Showing  Inducement.    Beceiving  in  evidenee  an  oral  agreement, 

collateral  to  and  contemporaneouB  with'  a  written  one,  diowing  the 


648  BAiiL  V.  James.  [176  Iowa 

ittduoeme»t  for  entering  into  the  written  one,  is  not  violative  of 
the  parol  evidence  rule,  the  writing  being  silent  as  to  such  induce- 
ment. 

PRINCIPLE  APPLIED:  Action  by  an  administrator  to  collect 
on  a  note.  The  maker  pleaded  that,  at  the  time  of  the  execution  of 
the  note  in  question,  and  another  note,  and  as  a  part  of  that  trans- 
action, the  payee  orally  agreed  with  the  maker  that,  if  the  maker 
would  take  the  money  and  execute  the  notes  and  mortgage  and  pay 
to  the  payee  the  six  per  cent,  interest  thereon  annually  during  the 
lifetime  of  the  payee,  she  (the  payee)  would  make  a  will  and 
bequeath  to  the  maker  the  notes  or  the  amount  of  the  notes,  and 
that  in  pursuance  of  this  oral  agreement  the  notes  and  mortgages 
were  executed.  No  such  bequest  appeared  in  the  last  will  of  said 
payee.  No  consideration  was  recited  in  the  notes.  Heldy  the  oral 
agreement  was  provable. 

OONTRAOTS:    Consideiatloiir— Contnct  to  Will  Property.    A  eon* 

2  tract  by  the  payee  of  a  note  to  devise  said  note  (together  with  one 
formerly,  executed ) ,  or  the  amount  thereof,  to  the  maker,  is  sup- 
ported by  a  sufficient  consideration  in  the  maker's  agreement  to 
take  the  money  and  execute  the  note  and  mortgage  and  pay  to 
payee,  during  her  lifetime,  interest  in  excess  of  what  payee  could 
then  get  from  anyone  else. 

WILLS:    Contract   to   Devise — ^Evidence.    Evidence    reviewed,   and 

3  held  sufficient  to  establish  a  contract  to  bequeath  certain  property 
to  claimant. 

WITNESSBS:    Prlvtteged     Oommnxilcation  —  Attorney    Acting    as 

4  Scrivener  Only.  A  communication  by  a  testator  to  an  attorney 
as  to  the  provisions  of  a  will  is  not  privileged  when  the  attorney 
had  nothing  whatever  to  do  with  the  will,  or  anything  relating 
thereto,  beyond  copying  it  from  a  rough  draft  made  by  his  partner. 

TRIAL:    Beception   of   Evidence  —  Proper  Reception  —  Sabseqnent 

5  Incompetency  Shown— Procednre.  Testimony  rightly  received, 
as  the  record  then  stands,  remains  in  the  record  for  consideration, 
even  though  incompetency  of  the  witness  is  later  made  to  appear, 
unless  such  testimony  is  stricken  on  motion.  So  held  where,  after 
testimony  was  received,  it  was  made  to  appear  on  cross-examina- 
tion that  the  witness  was,  arffuendo,  incompetent. 

PAYMENT:    Recovery  of  Payments— Mistake  of  Pact— Inyolmitaxy 

6  Payments — ^Ignorance  of  Existence  of  Evidence.  Payments  made 
in  ignorance  of  the  existence  of  evidence  which  would  establish  non- 
liability may  not  be  recovered  on  the  plea  of  mistake  of  fact,  or 
that  the  payments  wore  involuntary  by  reason  of  such  ignorance. 
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WILLS:    Ck>]ittaet  to  DeyiM  or  Beqneatli— Bieadir-DamageB.    Dam- 

7  ages  may  i)e  recovered  for  breach  of  a  contract  to  devise  or  bequeath 
property. 

SXECUTOBS  AND  ADMINISTBATOBS:     GUdnuh- UmiUtlon  for 

8  nUng— Bqnltable  Belief— Unsettled  Estates.  Claims  filed  against 
an  unaettled  estate  after  the  expiration  of  12  months  from  the 
giving  of  notice  by  the  executor  of  his  appointment  need  not  be 
supported  by  a  strong  showing  of  equitable  circumstances  entitling 
to  relief  from  the  statute.  (Sec.  3349,  Code,  1897.)  In  such  case, 
the  question  is  quite  largely  one  of  conscience  and  fair  dealing. 

PRINCIPLE  APPLIED:  Defendant,  threatened  with  suit  on  a 
note  given  to  deceased,  paid  the  note.  In  truth,  she  gave  the  note 
under  an  agreement  that  she  would  pay  the  interest  thereon  during 
the  life  of  payee,  and  that  payee  would  make  a  will  and  bequeath 
said  note  to  defendant.  Payee  died  without  making  such  a  wilL 
Defendant  paid  the  note,  in  the  belief  that  no  sufficient  competent 
evidence  of  said  agreement  was  in  existence.  Later,  defendant  dis- 
covered that  prior  wills  of  deceased  recognized  the  agreement.  But 
by  this  time,  the  12  months'  limitation  on  filing  claims  had  expired, 
hut  the  estate  remained  unsettled,  Claifn  was  promptly  filed  after 
discovering  this  latter  evidence.  Held,  the  showing  was  sufficient 
to  iB^void  the  statute. 

Appeal  from  Johnson  District  CotiW.— *-B.  P.  Howell,  Judge. 

Thursday,  June  29,  1916. 

Action  on  note.  Both  parties  appeal,  the  notice  of 
defendant  having  been  first  served.  The  opinion  states  the 
facts. — Affirmed  in  part. — Reversed  in  part. 

Milton  Remley,  for  appellants. 

Ball  &  Ball  and  Wade,  Didcher  &  Davis ^  for  appellee. 

Ladd,  J. — Martha  I.  Pickey  died  testate,  March  11,  1911. 
Her  will  was  duly  probated  and  plaintiff  appointed  executor 
thereunder.  A  legacy  of  $600  and  a  breastpin  were  all  that 
was  left  to  the  defendant,  Mrs.  N.  W.  James,  a  niece  of 
decedent's.  In  this  action,  the  executor  sought  to  recover  judg- 
ment against  defendants  on  their  promissory  note  to  decedent 
of  $1,000,  dated  May  10,  1904,  payable  two  years  after  date, 
JUid  prayed  that  the  mortgage  securing  the  payment  be  fore- 
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closed.  The  defendants  admitted  the  execution  of  both  instra- 
ments  but  averred  that:    '*At  the  time  the  said  note  was 
executed,  there  was  also  executed  another  note  in  the  sum 
of  $2,500,  and  aver  the  fact  to  be,  that  the  said  Martha  I. 
Fickey,  being  the  aunt  of  defendant,  Nancy  W.  James,  had 
the  sum  of  $3,500,  for  which  she  did  not  find  a  ready  bor- 
rower ;  that  she  requested  the  said  defendant  to  take  the  said 
money  and  pay  her  six  per  cent   interest  thereon  and  give 
two  notes  and  mortgage  as  above  stated;  that,  as  an  induce- 
ment to  give  the  said  notes,  the  sud  Martha  I.  Pickey  ver- 
bally agreed  that  she  would  leave  the  said  money  to  the  said 
Nancy  W.  James  at  her  death  and  that  the  principal  would 
never  have  to  be  paid.     She  agreed  to  make  her  will  leaving- 
to  the  said  Nancy  W.  James  the  said  sum,  she  stating  at  said 
time  that  all  she  wanted  on  it  was  the  interest  as  long  as  she 
lived,  and  in  pursuance  of  the  said  agreement,  the  said  defend- 
ants executed  the  said  note  and  mortgage,  relying  upon  the 
said  Martha  I.  Fickey  to  execute  her  will  devising  to  the  said 
defendant  Nancy  W.  James,  the  said  two  notes,  and  that  in 
pursuance  of  said  agreement,  the  said  Martha  I.  Fickey  did 
execute  her  will  and  made  provisions  therein  leaving  to  the 
said  Nancy  W.  James  the  sum  of  $3,500,  as  evidenced  by  the 
said  notes  as  aforesaid,  and  in  wills  drawn  subsequent  to  the 
execution  of  the  first  will  after  the  said  agreement  was  made, 
the  said  Martha  I.  Fickey,  recognizing  her  obligation  thereto* 
under  the  said  agreement,  made  provisions  in  each  will  to 
carry  out  the  said  verbal  agreement  as  aforesaid  until  the 
execution  of  the  last  one  which  has  been  admitted  to  probate ; 
but  shortly  before  her  death  the  said  Martha  I.  Fickey  wrong- 
fully and  in  violation  of  her  said  agreement  changed  the  pro- 
visions of  her  said  will  so  as  to  deprive  the  .said  defendant, 
Nancy  W.  James,  of  her  rights  under  the  said  contract." 

Defendants  denied  ' '  that  there  is  anything  due  upon  said 
note  sued  on."  By  way  of  cross-petition,  they  alleged  that 
the  estate  had  not  been  settled  and  ample  funds  reraainel  in 
the  hands  of  the  executor  to  satisfy  defendant's  claim;  aniU 
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making  the  averments  of  the  answer  a  part  of  the  cross-peti- 
tion, they  further  alleged  that,  on  the  date  of  the  note  sued 
on,  they  also  executed  a  note  of  $2,500  to  decedent,  payable 
two  years  thereafter,  bearing  interest  at  the  rate  of  six  per 
cent  per  annum,  and  that,  upon  learning  that  decedent  made 
no  provision  in  her  will  leaving  Mrs.  James  the  amount 
thereof,  with  the  previous  note,  and  that  the  executor  had  no 
knowledge  of  any  previous  wills  containing  such  provision, 
she  concluded  that  there  was  no  evidence  of  decedent's  agree- 
ment, and  thereupon  she  paid  the  executor  said  note  and 
interest,  amounting  to  $2,562.50 ;  and  that  such  payment  was 
made  in  ignorance  of  the  real  facts.    They  further  aver  that : 

''By  reason  of  the  change  of  the  provisions  of  her  said 
will  by  omitting  from  her  will  the  provisions  aforesaid,  which 
was  admitted  to  probate  and  which  will  was  executed  shortly 
before  her  death,  the  said  defendants  have  been  damaged  in 
the  sum  of  to  wit,  $2,562.50,  in  addition  to  the  amount  claimed 
on  the  note  sued  on." 

After  asserting  that  no  prejudice  had  resulted  to  the 
estate  by  the  course  pursued,  they  prayed  that  the  note  sued 
on  be  canceled,  and  the  sum  of  $2,562.50  be  allowed  as  a 
claim  of  the  third  class  against  the  estate.  The  executor 
demurred  to  the  answer  and  cross-petition,  on  the  grounds: 
(1)  That  the  parol  agreement  alleged  would  tend  to  vary 
the  provisions  of  the  notes  and  mortgage,  and  for  this  reason 
might  not  be  proven;  (2)  that  the  alleged  oral  agreement  was 
without  consideration;  (3)  that  defendants  may  not  recover 
the  amount  paid  on  the  note,  for  that  such  payment  was  vol- 
untary, ignorance  of  the  existence  of  evidence  not  being  a 
mistake  of  fact;  and  (4)  that  the  counterclaim  is  barred  by 
the  statute  of  limitations.  The  third  and  fourth  grounds 
were  sustained  as  to  the  cross-petition,  and  otherwise  the 
demurrer  was  overruled.  On  hearing,  the  petition  was 
dismissed. 

I.  The  plaintiff's  appeal  may  be  disposed  of  first.  It  is 
contended  that  the  evidence  of  the  agreement  in  parol  was 
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inadmissible,   in  that  it  tended  to  vary  or  contradict  the 

terms  of  the  note  and  mortgage.    We  are  not 

^'  parofa?affect-    inclined   to   this   view.      These   instruments 

fefiaterarSrai     were  complete  in  themselves.     The  alleged 

sHo^n'l'^^'        oral  undertaking  neither  added  thereto  nor 

detracted  therefrom.  It  did  not  purport  to 
vary  either.  It  served  merely  as  an  inducement  to  the  enter- 
ing into  the  written  contracts  on  the  terms  stated  therein. 
The  law  is  well  established  that  there  may  be  one  contract 
providing  for  another,  or  a  contract  may  be  partly  in  writing 
and  partly  in  parol.  Sviton  v.  Weber,  127  Iowa  361 ;  Sutton 
V.  Oriebel,  118  Iowa  78;  OokUmd  Cemetery  Aesadaiiofi  v. 
Lakins,  126  Iowa  121.  Were  it  something  additional  to  the 
payment  of  money  sought  to  be  exacted  from  defendants, 
the  evidence  might  be  inadmissible ;  but  neither  the  note  nor 
the  mortgage  recites  the  consideration,  and,  though  this  is 
presumed  as  between  the  parties,  it  is  subject  to  proof,  and 
the  evidence  that,  in  addition  to  an  amount  of  money  loaned, 
there  was  an  executory  agreement,  in  no  manner  violates  the 
rule  excluding  parol  evidence  tending  to  vary  the  terms  of  a 
written  instrument.  The  oral  agreement  was  that  the  others, 
that  is,  the  note  and  mortgage,  should  be  executed  for  money 
loaned  on  terms  agreed  to,  and  in  no  manner  affected  the 
validity  of  or  changed  the  terms  of  either. 

II.  Nor  is  there  ground  for  saying  that  the  agreement 
to  make  the  will  was  without  consideration.  The  decedent 
had  money  on  hand  for  which  there  was  no  demand  'save  at 

4  per  cent,  paid  by  the  banks.  To  induce 
*•  c<SSid5Suon:  **^'  ^^^^  to  borrow  at  the  rate  of  6  per 
PTO^rty.^'^  c®^*  P^r  annum  and  to  make  use  of  it  dur- 
ing decedent's  life,  the  alleged  agreement  was 
made;  and,  as  she  so  understood,  to  do  this  was  a  valuable 
consideration  for  the  alleged  promise  to  execute  a  will.  Har- 
lan V.  Harlan^  102  Iowa  701;  Carraher  v.  AUen,  112  Iowa 
168;  Daily  v.  Minnick,  117  Iowa  564;  Mail  &  Times  Ca.  v. 
Marks,  125  Iowa  622 ;  Maervck  v.  Hower,  137  Iowa  621 ;  Ear- 
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riS'Emery  Co.  v.  Hawerton,  154  Iowa  472;  Kenigsberg  v. 
Beininger,  159  Iowa  548. 

III.  The  evidence  discloses  that  James  was  a  photog- 
rapher  and  was  frequently  assisted  by  his  wife.  The  latter 
testified  that,  shortly  before  May  10,  1904,  decedent  called  at 

the  gallery ;  that  James  was  in  the  dark  room, 
'  tract  to  (SSriM:    and  later  her  father,  Judge  Fairall,  came  in; 

that  thereupon  Mrs.  Fickey  said  to  him  that 
she  wanted  Mrs.  James  — 

* '  To  take  $2,500  that  she  had  that  had  been  paid  in,  and 
she  wanted  me  to  take  that  money  and  make  out  of  it  what 
I  could,  and  she  told  him  that  this  money  had  been  paid  in, 
she  hadn't  expected  it  then,  she  thought  the  parties  were 
going  to  keep  it  longer,  and  she  wanted  to  put  it  where  she 
could  get  her  six  per  cent* interest;  she  said  she  didn't  care 
to  leave  it  in  the  bank  and  only  get  four  per  cent ;  she  couldn  't 
live  on  four  per  cent,  and  she  wanted  me  to  take  that  money 
.  .  .  and  she  told  him  that  she  didn't  care  for  the  prin- 
cipal, all  she  wanted  was  interest  on  that  money  while  she 
lived  .  .  .  and  she  said  that  we  owed  her  then  a  $1,000 
.  .  .  and  if  I  would  take  this  $2,500  and  pay  her  the 
six  per  cent  interest  and  do  it  as  prompt  as  we  always  had 
.  .  .  if  I  would  pay  her  interest  money  as  prompt  as  we 
had  always  paid  it  before,  that  that  money  would  be  mine  at 
her  death  and  that  her  will  would  state  that." 

She  also  testified  that,  a  few  days  later,  she  and  her  hus- 
band executed  the  note.  Her  husband  testified  that  abont  the 
same  time  he  heard  decedent  say  to  his  wife  that  — 

*'She  had  $2,500  paid  in  she  said  she  had  no  place  for 
it,  and  she  wanted  Nan,  Mrs.  James,  to  take  it.  Nan  said, 
*I  don't  believe  I  want  to  go  in  debt  any  more.'  She  says, 
*You  need  never  pay  it.'  She  says,  *If  you  pay  your 
interest  as  prompt  as  you  always  have  paid  me,'  she  says, 
'you  can  have  it  and  I  will  leave  it  to  you  in  my 
will,  all  you  got  to  do  is  pay  the  interest  prompt  as  you 
always   have   done.'    Q.    Was   anything  said   in   reference 
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to  a  note  that  had  been  given  when  she  loaned  a  $1,000 
before?  A«  Well,  I  suppose  that  is  what  she  had  reference 
to  if  we  pay  the  interest  on  the  $2,500  as  prompt  as  we  had 
always  paid  it  before,  she  said  we  needn't  pay  that  $1,000  or 
the  $2,500  at  her  death ;  she  would  leave  it  in  her  will  to  Nan. 
.  .  .  Q.  What  did  your  wife  say  in  regard  to  that?  A.  She 
didn't  like  the  idea  of  going  in  debt  but  she  thought  she 
would  later,  and  in  a  day  or  two  she  decided  to  take  it,  or 
possibly  two  or  three  days.  Q.  Question  is  what  she  said  to 
Mrs.  Fickey  at  that  time.  State  whether  the  proposition  was 
restated  several  times  by  Mrs.  Fickey  or  not?  A.  She  says 
this :  '  You  will  never  have  to  pay. '  Q.  While  they  were  talk- 
ing,— after  they  talked  the  matter  over, — state  whether  Judge 
Fairall,  your  wife's  father,  came  in?  A.  He  did.  He  came 
into  the  operating  room  where  Mrs.  Fickey  was.  Mrs.  Fickey 
said  to  Judge  Fairall  that  she  had  $2,500  and  no  place  for  it 
and  wanted  Nan  to  take  it.  She  said  she  would  leave  it  to 
Nan  in  her  will  with  the  other  $1,000  that  we  had  that  time 
owed  her.  Q.  You  say  leave  it  to  her?  A.  Leave  it  to  her 
in  the  will,  provided  we  paid  the  interest  promptly  as  we 
always  had.  Q.  Now,  you  may  state  what  Judge  Fairall  said 
in  the  presence  of  Mrs.  Fickey?  A.  He  told  Nan  to  take  it. 
Q.  Did  Mrs.  Fickey  give  her  the  $2,500  ?  A.  Yes,  she  loaned 
it  to  Nan  and  took  a  note  and  mortgage.  Q.  You  spoke  of  a 
$1,000  note  that  had  been  given  before?  A.  Yes.  Q.  State 
whether  that  was  renewed  on  the  same  date  the  $2,500  note 
was  dated.    A.  I  think  it  was." 

Each  witness  testified  to  not  having  participated  in  the 
conversation  by  such  witness  related ;  and  their  evidence  was 
somewhat  corroborated  by  the  circumstances  that,  in  two  wills 
subsequently  made,  decedent  bequeathed  $3,500,  secured  by 
mortgage,  to  Mrs.  James,  and  with  reference  to  one  of  these 
said,  according  to  the  testimony  of  the  scrivener,  with  refer- 
ence to  this  bequest:  '*We  had  an  understanding  by  which 
she  was  to  pay  me  the  interest  as  long  as  I  lived,"  and  after 
that  she  wanted  her  to  have  the  mortgage.    On  the  other 
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bandf  it  was  made  to  appear  that  the  decedent  had  trusted 
defendants  to  record  these  mortgages,  and  before  doing  so 
they  had  executed  another  mortgage  of  $2,000  to  the  Johnson 
County  Savings  Bank  and  recorded  it  first.  Upon  her  dis- 
<;oyery  of  this,  and  to  satisfy  her,  the  defendants  executed 
Another  mortgage  on  the  store  building  which  belonged  to 
^Tames.  Subsequent  to  this,  she  made  another  will,  leaving  to 
]VIrs.  James  only  $600.  In  a  contest  over  the  admission  of  this 
will  to  probate,  James  had  testified  to  being  indebted  to  her 
about  $3,500,  without  mentioning  the  conditions  on  which 
incurred.  It  also  appeared  that  decedent  had  planned  to 
invest  the  money  she  would  receive  from  the  notes  in  bank 
stock.  The  note  for  $1,000  was  a  renewal  of  a  note  pre- 
viously given,  but  the  $2,500  note  was  then  given  upon  the 
T^ceipt  of  that  amount  of  money.  This  is  all  the  evidence 
bearing  on  the  issue.  Judge  Fairall  and  Mrs.  Fickey  de- 
parted this  life  prior  to  the  trial,  so  that  no  direct  evidence 
of  the  transaction  was  obtainable.  While  defendants  neces- 
sarily relied  on  their  testimony  of  her  declarations  in  con- 
versations not  participated  in  by  them,  the  circumstances 
were  such  that  there  was  none  other  competent  to  speak,  and 
plaintiff  necessarily  relies  somewhat  upon  inherent  probabili- 
ties, or  upon  probabilities  of  what  defendants  have  testified 
to,  comparisons  thereof  with  other  evidence,  and  what  might 
naturally  be  expected  under  like  circumstances.  The  wills 
prepared  by  Zmunt  had  a  tendency  to  show  decedent's  pur- 
X)ose  at  the  time,  and  his  testimony  strongly  corroborated  the 
evidence  of  defendants.  That  the  mortgages  were  not 
recorded  tended  to  confirm  rather  than  discredit  the  theory 
of  the  defense,  for  no  objection  was  raised  until  another 
mortgage  had  been  placed  on  record.  But  for  this,  decedent 
would  doubtless  have  been  content  to  hold  without  recording, 
since  release  was  to  be  effected  by  will.  The  parties  are 
shown  to  have  been  on  good  terms,  and  quite  naturally  Mrs. 
Pickey  was  interested  in  her  brother's  daughter.  Doubtless 
she  then  intended  to  leave  her  an  amount  equal  at  least  to 


656  Ball  v.  James.  [176  Iowa 

the  notes  executed,  and,  to  relieve  her  of  the  trouble  of  keep- 
ing the  money  out,  at  a  rate  of  interest  ample  to  assure  her 
a  comfortable  support,  she  might  well  have  proposed  and 
entered  into  the  agreement  as  pleaded  in  the  answer.  That 
the  notes  were  drawn  payable  two  years  after  date  is  not 
inconsistent  with  the  agreement  alleged ;  for  if  these  were  not 
mature  at  the  payee's  death,  this  would  not  prevent  their 
cancellation  by  will,  and  if  they  matured  before,  interest 
might  be  paid  promptly,  notwithstanding  the  notes  were  past 
due,  or  they  could  be  renewed.  The  alleged  agreement  was 
concerning  the  use  of  the  money  and  the  payment  of  a  speci- 
fied rate  of  interest  while  the  payee  lived,  and  not  as  to  how 
the  receipt  of  the  money  and  the  obligation  to  pay  such 
interest  should  be  evidenced.  The  suggestion  that  there  was 
no  evidence  of  Mrs.  James'  acceptance  of  Mrs.  Pickey 's  propo- 
sition merits  no  attention.  James  testified  that  she  decided 
to  accept,  and  this  is  to  be  inferred  from  the  circumstance 
that  she  took  the  money.  Upon  a  thorough  study  of  the  rec- 
ord, we  are  satisfied  that  the  contract  pleaded  was  established 
by  the  evidence  adduced.  Of  course,  such  allegations  are  to 
be  cautiously  scrutinized,  as  is  the  evidence  adduced  to  sus- 
tain it,  but  when  found  to  have  been  established  must  be 
accorded  full  effect  by  the  courts.  Whether  the  contract  and 
its  breach  were  properly  pleaded  as  a  defense,  instead  of  by 
way  of  counterclaim,  is  not  touched  in  the  briefs,  and  as  to 
that  no  opinion  is  expressed.  The  issues  raised  were  rightly 
decided,  and  the  decree  dismissing  plaintiff's  petition  is 
approved. 

IV.  Zmunt,  who  prepared  Mrs.  Pickey's  will,  was  an 
attorney,  and  at  the  time  the  partner  of  Judge  Pairall.  Pairall 
had  made  a  draft  of  the  instrument,  but,  as  he  was  a  bene^ 

ficiary  thereunder,  she  had  Zmunt  prepare 
4.  wiTNBBBfs:        another,   with   such   changes  as  she   might 

privileged  com-  '  *•  ** 

Storney  acting   ^^^^ire  to  make.     In  comparing  it  with  the 
afl  scrivener        ^j^^ft  by  Judge  Pairall  when  the  bequest  to 

Mrs.  James  was  reached,  Zmunt  testified  that 
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decedent. had  said  that  there  was  an  understanding  that  she 
was  to  have  the  interest  as  long  as  she  lived  and  after  that 
she  wanted  Mrs.  James  to  have  the  mortgage.  The  witness 
further  said  that  he  had  prepared  another  will  for  her,  con- 
taining a  like  provision  for  Mrs.  James.  An  objection  was 
interposed,  on  the  ground  that  the  witness  might  not  disclose 
confidential  communications  received  by  him  as  attorney 
from  the  decedent  as  his  client. 

A  sufficient  response  is  that,  up  to  this  point,  there  was 
no  showing  that  he  had  acted  in  the  capacity  of  her  attorney. 
He  had  merely  copied  the  will  drawn  by  Judge  Fairall,  and 

may  have  drawn  one  later  with  like  provi- 
5.  TwAi,:  recep-     sions,  but  it  did  not  appear  that  he  had  been 

Uon  of  evi-  '  ^^ 

dence :  proper     consulted  as  attorney.    In  so  far  as  appeared 

reception:  •^  '^^ 

incomi^lency      *^  ^^^  *™®  objections  were  interposed,  he 
procedure.  actcd   merely   as   scrivener,    and   objections 

were  rightly  overruled.  On  cross-examina- 
tion, he  testified  that  she  consulted  him  about  making  the 
wills,  but  there  was  no  motion  to  strike  the  evidence  which 
had  been  rightly  received  at  the  time  offered.  In  this  state 
of  the  record,  the  evidence  was  and  is  for  consideration. 
Stoddard  v.  KendaUy  140  Iowa  688;  Mueller  v.  Bcetcheler, 
131  Iowa  650;  Ross  v,  RosSy  140  Iowa  51. 

V.  The  defendants*  appeal  involved  the  rulings  on  the 
demurrer.  Had  the  cross-petition  merely  alleged  an  oral 
agreement  and  the  borrowing  of  the  money  in  pursuance 

thereof,  as  did  the  answer,  and,  further,  that 

'  mistake  of  fact:  payment  of  $2,500  and  interest  was  made  in 

paymenu:  ignorance  of  facts  subsequently  ascertained. 

Ignorance  of 

existence  of        such  ignorance  would  not  tend  to  establish  a 

evidence.  ^ 

mistake  of  fact,  or  that  the  payment  was  not 
voluntary,  and,  if  this  were  all,  the  ruling  of  the  district 
court  must  have  been  approved. 

Something  more  is  to  be  found  in  the  cross-petition,  how- 
ever, which  must  have  been  overlooked  by  the  trial  court; 

Vol.  176 1  a.— 42 
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1.  e.y  the  allegation,  in  substance,  that,  by  the  omission  from  the 

will  of  the  provision  she  had  agreed  to  insert, 

'  tract  to  SSviae     defendants  had  been  damaged  in  the  snm  of 

bf«Si"^    *       $2,562:50,  for  which  judgment  was  prayed. 

An  agreement  based  on  a  valuable  considera- 
tion to  make  a  will  in  favor  of  another  is  valid,  and  damages 
are  recoverable  on  its  breach.  Bird  v.  Jacobus^  113  Iowa 
194;  Brandes  v.  Brandes,  129  Iowa  351;  Baker  v.  Syfritt, 
147  Iowa  49 ;  Mueller  v.  Baicheler,  131  Iowa  650.  As  seen, 
the  promise,  if  made,  was  based  on  such  consideration,  and 
the  court  erred  in  sustaining  the  third  ground  of  the  demurrer 
to  the  cross-petition. 

YI.  The  fourth  ground  of  the  demurrer  was  that  the 
facts,  as  pleaded,  disclosed  that  the  cause  of  action  alleged 
in  the  cross-petition  was  barred  by  the  statute  of  limitations. 

If  so,  this  must  have  appeared  on  the  face 
s.  BxacuTORs         of  the  cross-petition.     The  record  does  not 

AND  ADlflNIS- 

cUin^'^'iimita-  ^^^^^^c  the  month  or  day  when  the  petition 
equiSbiere- '  ^^  cross-pctition  was  filed,  though  both  were 
^UxiS^^^^  filed  in  1912.  The  will  was  admitted  to  pro- 
bate in  1911,  and  probably  the  claim  for 
damages  was  asserted  more  than  twelve  months  after  the  pub- 
lication of  notice  of  the  executor's  appointment;  but  as  the 
estate  was  unsettled,  a  strong  showing  of  peculiar  circum- 
stances entitling  to  equitable  relief  was  not  required.  See 
Section  3349,  Code,  1897.  Johnston  v.  Johnston,  36  Iowa 
608.  Defendants  alleged  that  they  were  not  informed  that 
in  two  wills  executed  by  decedent  she  had  provided  for  the 
satisfaction  of  the  mortgages,  and  the  executor  claimed  to 
have  no  knowledge  thereof,  and  defendant  Mrs.  James  paid 
the  $2,500  mortgage  in  the  belief  that  there  was  no  evidence 
of  the  oral  agreement,  other  than  such  testimony  as  defend- 
ants might  give,  notwithstanding  the  prohibition  of  Section 
4604  of  the  Code.  Upon  ascertaining  the  facts  concerning 
the  wills,  the  cross-petition  was  interposed.  We  think  the 
delay  suflSciently  excused.    If  the  pleaders  are  to  be  believed, 
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Mrs.  James  had  a  valid  cause  of  action,  claim  on  which  she 
refrained  from  filing  within  the  year,  because  of  lack  of  com- 
petent evidence,  but  which  she  did  file  as  soon  as  she  had 
ascertained  facts  which,  in  connection  with  proof  of  declara^ 
tions,  might  be  sufficient  to  establish  her  claim.  Manifestly, 
this  satisfactorily  explained  her  delay^  and,  as  we  think,  in 
fairness  and  good  conscience  entitled  her,  in  view  of  the  con- 
dition of  the  estate,  to  a  hearing  on  the  merits.  This  is  all 
that  is  exacted  to  show  '* peculiar  circumstances"  which 
** entitle  the  claimant  to  equitable  relief"  under  Section  3349 
of  the  Code.  Such  a  case  as  will  warrant  relief  in  equity 
is  not  contemplated.  What  is  contemplated  is  that  the  delay 
beyond  the  period  fixed  by  statute  for  filing  claims  be  so 
excused  and  explained  as  that,  when  considered  in  connec- 
tion with  the  claim  asserted  and  the  condition  of  the  estate, 
good  conscience  and  fair  dealing  demand  that  a  hearing  on 
the  merits  be  accorded  the  claimant.  Such  was  the  showing 
here,  and  the  court  erred  in  sustaining  the  fourth  ground  of 
the  demurrer.  Other  matters  are  mentioned  but  not  argued, 
«nd  do  not  call  for  elaboration.  Our  conclusion  is  that  on 
plaintiff's  appeal  the  decree  should  be  affirmed,  and  on 
defendants'  appeal  the  ruling  in  sustaining  the  demurrer 
should  be  reversed. — Affirmed  in  part. — Reversed  in  part. 

Evans,  C.  J.,  Gaynor  and  Salinger,  JJ.,  concur. 


Chicago  &  Northwestern  Railway  Company  et  aL,  Appel- 
lees, V.  Sioux  City  Stockyards  Company,  Appellant. 

BAILBOADS:    Bight  of  Way — Eaaement  for  Special  PurpoM — ^Ter- 

1  mlnation.  A  grant  of  railroad  right  of  way  for  particular  pwr- 
poses  terminates  as  soon  as  the  said  purposes  cease  to  exist  or  are 
abandoned.  So  held  where  such  right  of  way  was  granted  in  order 
to  enable  the  railroad  to  reach  and  serve  a  packing  house  and  stock- 
yards, the  packing  house  and  stockyards  being  later  abandoned. 

EASEMENT:    Oreatloii— Piesnmptlon— Bailzoads.     A  grant  or  gift 

2  of  ground  for  a  railway  right  of  way  is  presumptively  of  an  ease- 
ment therein  only. 
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EASEICBNT:    Creation— Creatton  for  Spedil  Purpose— How  Proved. 

3  Surrounding  facts  and  circumstanoeB  may  be  sufficient  to  show  that 
an  easement  was  granted  for  a  special  purpose  only.  So  held  where 
a  railway  right  of  way  was  held  to  have  been  granted  for  the  sole 
purpose  of  enabling  the  railway  to  reach  and  serve  a  packing  house 
and  stockyards  and  terminated  on  the  abandonment  thereof. 

PLEADING:    Answer— Defendant  XTtiUsing  Plaintiffs'    Allegation. 

4  Defendant  need  not  allege  that  which  is  a  part  of  his  case  when 
plaintiffs  have  accommodatingly  alleged  it  for  him. 

PLEADING:    Issue,  Proof  and  Variance — General  Denial — ^Evidence 

5  Admissible— Quieting  Title.  On  the  issue  whether  an  easement 
for  a  railway  right  of  way  was  permanent,  evidence  that  it  was 
granted  for  a  speciaX  purpose  is  admissible  under  a  general  denial. 

EASEMENT:    Creation  —  Degree    of    Proof    Necessary.     He    who 

6  alleges  an  oral  grant  of  a  permanent  easement  must  establish  the 
same  by  clear,  definite  and  unequivocal  testimony.  So  held  in  case 
of  a  railway  right  of  way. 

APPEAL  AND  EBEOB:    Alistract  of  Record— ^Denial— ^Fullness  Se- 

7  quired — Certification  of  Record.  Appellees'  denial  of  appellant's 
abstract  which  fails  to  point  out  the  defect  alleged  to  exist  as 
speoifically  (w  the  case  toill  permit  will  be  disregarded.    (Rule  32.) 

SaI'INOEb,  J.,  dissents  as  to  the  application  made. 

PRINCIPLE  APPLIED:  Appellant's  abstract,  in  an  equity  case, 
revealed  (a)  certificates,  in  the  usual  form,  dated  S^tember  30, 
1912,  signed  by  the  reporter  afid  judge,  to  the  effect  that  the  tran- 
script ocmtained  "all  the  evidence  offered  or  introduced  in  said 
cause  .  .  .  upon  the  trial  thereof;"  (b)  that  said  transcript  was 
filed  on  November  13,  1912;  and  (c)  that  the  decree  recited  that 
the  matter  came  on  for  hearing  on  December  26,  1912,  and  "there- 
upon the- plaintiff  and  defendant  introduced  their  evidence/'  etc. 

Appellee  filed  a  deniaL  His  denial  was  to  the  effect  that  appel- 
lant's abstract  and  his  (appellee's)  amendment  did  not  contain  all 
the  evidence  heoa/uae  evidence  locw  introduced  on  December  26th. 
He  alleged  that  this  latter  evidence  (without  identifying  it  or  in 
any  further  way  pointing  it  out)  was  not  made  of  record.  He  also 
alleged  that  abstract  contained  no  evidence  taken  later  than  said 
September  30th. 

Appellant  then  amended  his  abstract  and  showed  that  the  evi- 
dence was  closed  on  September  7,  1912,  and  that  the  court  then 
made  this  order^  to  wit:  "Both  parties  rest.  Testimony  elosed;" 
and  alleged  that  this  order  had  never  been  set  aside  and  no  addi- 
tional evidence  was  ever  offered.  Held,  appellee's  denial  was  not 
as  specific  <u  the  circumstances  permitted  and  demanded,  and  would 
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not  overcome  the  presumption  arising  from  the  record,  as  shown 
by  appellant's  abstract  and  amendment,  that  the  abstract  did  con- 
tain all  the  evidence. 

APPEAL  AND  EBBOB:    Becord  —  Oertiflcation  —  When  Beqtiixed. 

8  Appellant  is  under  no  obligation  to  resort  to  a  certification  of  the 
record  unless  appellee's  denial  of  the  appellant's  abstract  is  as 
specific  as  to  the  defect  complained  of  as  the  case  will  permit. 
(Sec.  4122,  Code,  1897.) 

Salinoeb,  J.,  dissents  as  to  the  application  made. 

APPEAL  AND  EBBOB:    Abstzftct  of  Becozd— Denial— Amendmmit 

9  — Construction.  An  amendment  by  appellant  to  his  own  abstract, 
correcting  the  record  as  to  proceedings  prior  to  a  certain  date, 
cannot  be  construed  as  being  responsive  to  a  denial  by  appellee  as 
to  the  correctness  of  the  abstract  as  to  proceedings  subsequent  to 
said  date. 

APPEAL  AND  EBBOB:    Tranflcript — Official  Certification— InconsLst- 

10  ant  Becitals  in  Decree— Constmction.  Recitals  in  a  decree,  in- 
consistent or  apparently  contradictory  with  the  official  certification 
of  the  transcript  by  the  reporter  and  judge,  will,  if  possible,  be  so 
construed  as  to  harmonize  with  the  latter. 

PRINCIPLE  APPLIED:  A  transcript  was  duly  certified  by  the 
reporter  and  judge  as  containing  all  the  evidence.  Such  transcript 
was  filed  6n  November  13th  following,  presumably  for  the  purpose 
of  aiding  the  judge  in  reaching  a  decision.  Decree  was  rendered 
December  26th  following,  and  recited  that  on  said  date  "the  plain* 
tiff  and  defendant  introduced  their  evidence,"  etc.  Held,  the  recital 
in  the  decree  had  reference  to  the  filing  of  the  transcript  on 
November  13th. 

APPEAL  AND  EBBOB:  Transcript — Official  Certification— ^Inconsist- 

11  ent  Becital  in  Decree — ^Effect.  A  naked  assertion  by  counsel  that 
evidence  was  introduced  on  the  date  of  tbe  decree,  even  when  aided 
by  a  recital  in  the  decree  to  that  effect y  will  not  overcome  the  official 
certificate  of  the  reporter  and  the  judge  that  the  transcript  coiitains 
all  the  evidence.     (Sees.  3675,  4118,  Code,  1897.) 

Salinoeb,  J.,  dissents. 

Appeal  from  Woodbury  District  Court, — John  P.  Oliver, 

Judge. 

Thursday,  June  29,  1916. 

Suit  to  quiet  title  to  right  of  way  resulted  in  a  decree  as 
prayed.    The  defendant  appeals. — Reversed. 


662  C.  ft  N.  W.  R.  Co.  v.  Sioux  City  Co.      [176  Iowa 

Mikhrist  it  Scott,  for  appellant. 

W.  H.  Famswortk,  J.  C.  Cook  and  James  C.  Davis,  for 
appellees. 

Laod^  J. — I.  All  parties  hereto  are  corporations,  each 
of  plaintiffs  operating  a  railway  entering  into  or  passing 
through  Sioux  City,  and  the  defendant  conducting  the  stock- 
yards at  that  place.  In  1885  or  1886,  James  E.  Booge  and 
four  others  organized  the  Booge  Packing  Company,  and 
acquired  the  property  in  controversy,  in  connection  with 
Block  17  of  the  annexed  plat.  Booge,  in  behalf  of  this  com- 
pany, requested  the  Sioux  City  ft  Pacific  Railway  Company 
(to  whose  property  the  Chicago  &  Northwestern  Railway 
Company  succeeded  in  1901)  and  plaintiffs,  other  than  the 
Willmar  ft  Sioux  Falls  Railway  Company,  to  construct  rail- 
way tracks  over  and  across  Lots  7,  8  and  9  in  Block  13 ;  Lot 
12  in  Block  16;  Lots  3,  4,  5,  8  and  9  in  Block  17;  Lots  5  and 
8  in  Block  18 ;  Lot  4  in  Block  19 ;  Lots  9,  5  and  11  in  Block 
19 — all  in  Floyd  City,  an  addition  to  Sioux  City.  The  peti- 
tion alleged  that  an  agreement  with  said  railway  companies 
then  was  entered  into,  whereby  the  Booge  Packing  Company 
undertook  to  ^dedicate  and  grant  to  the  railway  companies* 
their  successors  and  assigns,  an  easement  to  a  strip  of  ground 
16  feet  in  width  across  said  lots,  for  the  purpose  of  construct- 
ing railway  tracks  in  order  to  serve  the  packing  house  and  its 
business  and  the  stockyards  of  the  Union  Stockyards  Com- 
pany, and  that  the  railway  companies  accepted  said  dedica- 
tion and  easement,  went  into  actual  possession  of  said  strip 
and  constructed  permanent  embankments  and  railway  tracks 
thereon,  extending  the  entire  length  thereof,  at  a  large 
expense,  and,  in  pursuance  of  said  agreement,  have  operated 
and  maintained  the  same  continuously  up  to  the  present 
time.  The  Willmar  ft  Sioux  Falls  Railway  Company  sub- 
sequently acquired  a  one-fifth  interest  in  anything  acquired 
by  the  other  companies.  The  plaintiff  say  that  they  have 
been  in  adverse  possession  of  said  strip  of  land  for  more  than 
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20  years;  that  the  defendant  is  the  successor  of  the  Union 
Stockyards  Company  and  claims  some  interest  therein;  but 
plaintiffs  aver  that  defendant  has  acquiesced  in  plaintiff's 
maintenance  of  the  tracks,  and  that  whatever  interest  it  has 
is  subject  to  their  claim  thereto,  and  they  pray  that  title  \o 
said  strip  be  quieted  in  them  as  against  any  adverse  claim  on 
the  part  of  defendant.  For  answer,  the  defendant  admitted 
that  it  claimed  an  interest  in  the  premises,  but  denied  all 
other  allegations  save  the  organization  of  the  companies. 

On  hearing,  the  trial  court  concluded  that  plaintiffs  were 
entitled  to  the  relief  prayed,  but  whether  because  of  adverse 
possession  or  the  acquiescence  of  defendant  in  their  alleged 

claim  of  ownership  does  not  appear.    The 

^'  ri^?/way-     ^"r^^®*^  ^^  ^^  plaintiff  to  prove  that  it  had 

speSaf"^'^'     acquired  such  title  to  the  strip  of  ground 

te^nation.      ^  controversy  as  that  it  was   entitled  to 

have  the  relief  prayed.  Whether  defendant's 
claim  thereto  be  weak  or  strong  is  quite  immaterial,  save  as 
this  may  bear  on  the  inquiry  as  to  whether  title  is  in  plain- 
tiffs. The  main  facts  are  undisputed.  The  Booge  Pack- 
ing Company  was  organized  in  1884  or  1885  by  James 
E.  Booge  and  four  others.  Its  plant  was  located  on 
Block  17  of  the  annexed  plat,  and  it  acquired  the  lots 
over  which  the  right  of  way  in  controversy  is  claimed. 
Booge  was  president  and  general  manager  of  the  company. 
The  Union  Stockyards  Company  had  been  organized  for  some 
time,  and  its  yards  were  located  east  of  Prospect  Street.  The 
railroads  of  plaintiffs,  other  than  the  Sioux  City  &  Pacific 
Bailway  Company,  connected  with  the  stockyards  track  at 
or  near  the  comer  of  First  Street  and  Chambers  Street.  The 
Sioux  City  &  Pacific  Bailway  Company,  whose  successor  is 
the  Chicago  &  Northwestern  Railway  Company,  constructed 
two  tracks  from  near  the,  comer  of  Dace  and  Lafayette 
Streets  in  a  southeasterly  direction  to  Chambers  Street,  to 
serve  the  packing  house.  In  1886  or  1887,  Booge,  as  repre- 
sentative of  the  packing  company,  negotiated  with  the  rep- 
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resentative  of  the  several  railway  companies  for  the  extension 
of  these  lines  so  as  to  connect  with  the  stockyards  tracks  on 
Prospect  Street.  This  resulted  in  an  agreement  which  was 
to  be  reduced  to  writing  by  the  late  J.  H.  Swan,  attorney  for 
one  of  the  companies,  and  signed;  but  this  was  never  done. 
Booge  testified  that  the  packing  company  was  to  give  the 
right  of  way  over  the  lots  from  Dace  Street  to  Prospect  Street 
in  consideration  of  the  extension  of  the  tracks ;  that  the  tracks 
were  laid  and  used  by  the  railroad  companies  over  which  to 
haul  the  products  of  the  packing  house  and  hogs  to  it;  that 
all  companies  were  to  make  use  of  the  tracks,  but  he  did  not 
know  that  obtaining  stock  from  the  yards  was  mentioned, 
but  that  was  a  part  of  his  purpose ;  that  the  tracks  were  not 
used  up  to  1892,  save  to  serve  the  packing  company's  plant. 
Towsley,  the  local  superintendent  of  the  Chicago  &  North- 
western Railway  Company,  testified,  but  appears  to  have 
known  little  personally  concerning  that  of  which  he  spoke. 
Underwood,  division  superintendent  of  the  Chicago,  Milwau- 
kee &  St.  Paul  Railway  Company,  confirmed  Booge 's  testi- 
mony and  swore  that  the  railroad  companies  had  ''used — 
jointly  operated — each  company  operates  its  own  trains  over 
them  (tracks).  .  .  .  Up  to  five  years  ago,  they  were  oper- 
ating the  tracks."  Spencer,  division  superintendent  of  the 
Chicago,  St.  Paul,  M.  &  0.  Railway  Company,  testified  that 
the  packing  company  and  the  Union  Stockyards  Company 
were  to  furnish  the  right  of  way  and  the  companies  were  to 
furnish  the  trackage ;  that  Col.  Swan  was  to  prepare  the  con- 
tract ;  that  the  tracks  were  to  be  owned  by  the  roads  jointly 
and  were  operated  by  them  until  1900.  Haakinson,  manager 
of  the  stockyards  company,  stated  that  the  packing  company 
was  to  furnish  the  right  of  way ;  that  its  duration  was  to  be 
inserted  in  the  contract  to  be  drawn  by  Swan;  that  he  and 
Booge  were  to  procure  ordinances  from  the  city,  permitting 
construction  of  the  track  in  the  streets  and  alleys;  that  the 
railway  companies  were  to  haul  no  live  stock  over  the  tracks 
except  from  the  stockyards;  that  the  railway  companies  did 
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the  switching  on  these  tracks  for  about  two  years,  each  fur- 
nishing a  crew  for  three  months'  rotation ;  that  then  the  stock- 
yards company  procured  an  engine  and  did  all  the  hauling 
on  these  and  the  stockyards'  tracks  in  pursuance  of  a  written 
contract  referred  to  later ;  that  the  yards  of  the  Union  Stock- 
yards Company  were  flooded  in  1890  and  abandoned  as  stock- 
yards in  1892.  Eaton,  president  and  general  manager  of  the 
Sioux  City  Stockyards  Company,  testified  that  the  Sioux  City 
Stockyards  Company  was  organized  in  1894  and  took  over 
the  property  of  the  Union  Stockyards  Company  in  1895 ;  that 
it  succeeded  also  to  the  ownership  of  the  lots  in  controversy ; 
that  it  established  its  yards  south  of  the  plat  on  which  it  laid 
tracks ;  that  it  carried  out  the  agreement  as  to  hauling  on  the 
tracks  of  its  assignor,  the  Union  Stockyards  Company,  until 
1900,  when  it  arranged  with  the  Union  Terminal  Company 
to  do  the  switching,  which  company  did  this  for  three  years, 
owing  to  objection  by  the  railway  companies  when  the  Sioux 
City  Stockyards  Company  did  the  hauling  again,  and  so  did 
until  1907.  The  stockyards  companies  and  Union  Terminal 
Company  had  maintained  the  tracks  for  five  or  six  years,  and 
at  about  this  time,  the  Chicago  &  Northwestern  Railway  Com- 
pany made  some  repairs  on  the  west  part  of  the  two  tracks, 
but  none  were  made  by  any  company  east  of  Chambers 
Street ;  that,  in  1907,  owing  to  certain  rules  of  the  Interstate 
Railroad  Commission,  the  Sioux  City  Terminal  was  organized 
by  the  Sioux  City  Stockyards  Company,  and  the  switching 
has  been  done  by  that  company  since  over  these  and  other 
tracks  in  the  stockyards  district  connecting  the  plaintiff  rail- 
ways with  the  stockyards,  and  through  this  with  packing 
houses;  that  the  terminal  and  stockyards  companies  have 
operated  these  tracks  for  the  last  17  years ;  that,  during  this 
time,  aside  from  storing  and  receiving  some  cars  on  the  west 
end  of  tracks  by  the  Chicago  &  Northwestern  Railway  Com- 
pany, the  repairs  mentioned,  and  running  over  the  lines  once 
or  twice  by  the  several  railway  companies,  in  order  to  advise 
the  defendant  of  their  claims,  the  plaintiffs  have  had  nothing 
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to  do  with  these  tracks  during  that  time ;  that  the  only  pos- 
sible use  of  these  tracks,  save  in  connection  with  the  stock- 
yards system,  was  in  the  storage  of  cars  by  the  Chicago  & 
Northwestern  Railway  Company ;  that  they  do  not  now  reach 
the  packing  houses  or  stockyards ;  that  the  tracks  are  insnfS^ 
cient  to  handle  the  business  coming  to  these,  and  a  new  system. 
of  tracks  should  be  inaugurated ;  that  these  tracks  reach  the 
packing  houses  only  by  connecting  with  the  stockyards  tracks,, 
and  for  these  the  particular  tracks  in  controversy  are  used 
only  for  a  short  distance ;  that  the  Booge  Packing  Company 
ceased  to  operate  its  plant  in  1895 ;  that  the  tracks  in  contro* 
versy  could  be  used  by  plaintiffs  in  no  other  way  than  for  the 
storage  of  cars  by  the  Chicago  &  Northwestern  Railway  Com- 
pany, and  the  stockyards  company  owns  the  tracks  connect- 
ing therewith.  Ordinances  were  procured  as  proposed.  There 
was  no  evidence  tending  to  show  what  width  the  proposed 
right  of  way  should  be,  nor  was  the  manner  of  conveying  a 
right  of  way  spoken  of,  nor  does  the  record  contain  anything 
other  than  mentioned  bearing  on  the  extent  of  plaintiff's 
interest  in  said  strip  of  land,  unless  it  be  certain  ordinances 
procured  as  proposed  through  Booge  and  Haakinson,  and  a 
contract  under  which  the  tracks  in  controversy  have  been 
used. 

The  ordinances  give  the  railroad  companies  the  right  to 
lay  their  tracks  on  the  streets  and  alleys  from  Dace  Street  to 
Prospect  Street.  The  contract  bears  date  June  18,  1890,  and 
was  signed  by  the  Union  Stockyards  Company  and  by  the 
Chicago,  St.  Paul,  M.  &  O.  Railway  Company  only.  The  evi- 
dence is  undisputed,  however,  that  the  tracks  have  been  naed 
under  this  contract  since,  the  only  change  being  that  chai^pes 
for  switching  have  been  increased.  It  recites  the  location  of 
the  tracks  to  the  yards  of  the  Union  Stockyards  Company  and 
the  packing  house  of  James  E.  Booge  &  Sons;  that  the  rail- 
way companies  ''either  own  or  have  permission  to  operate  and 
use  lines  of  railroad  connecting  their  several  systems  of  rail- 
way in  Sioux  City  with  said  tracks"  of  the  stockyards  com- 
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pany  and  with  the  packing  house ;  that  it  is  'deemed  for  the 
best  interests  of  all  parties  that  the  stockyards  company  'Hiaye 
the  exclusive  handling  and  operation  of  said  tracks,  and  it 
was  mutually  agreed  that  during  10  years  the  railway  com- 
panies shall  deliver  to  the  stockyards  company  at  the  transfer 
track  on  First  Street,  all  cars  loaded  with  different  materials 
destined  for  the  yards  or  persons  connected  therewith  or  to 
the  packing  house,  and  that  the  stockyards  company  shall 
haid  said  cars  to  their  destination  and  shall  haul  cars  both 
empty  and  loaded  received  at  the  packing  house  or  stockyards . 
to  the  several  companies  for  transportation,  and  for  the  pur- 
pose of  carrying  out  this  agreement,  the  said  parties  of  the 
second  part  hereby  lease  to  the  party  of  the  first  part  for  the 
period  of  this  agreement  hereinafter  mentioned,  the  said 
tracks  on  First  Street  from  the  west  side  of  Chambers  Street 
in  Central  Sioux  City  to  the  connection  with  the  tracks  of 
said  first  party  (stockyards)  and  the  tracks  leading  to  the 
packing  house  of  the  said  James  E.  Booge  &  Sons;  and  dur- 
ing the  continuance  of  this  agreement,  said  first  party  is  to 
have  exclusive  handling  and  operation  of  all  cars  between 
the  said  transfer  track  and  the  west  side  of  said  Chambers 
Street  and  said  yards  or  packing  house  or  other  points  on 
said  tracks  hereby  leased  or  shipped  therefrom." 

The  stockyards  company  undertook  to  furnish  all*  neces- 
sary engines  and  motor  power  and  all  labor  necessary  to 
handle  the  cars,  and  was  to  receive  $1  per  car  for  its  services. 
Such  is  the  record  before  us,  stated  somewhat  in  detail  owing 
to  our  inability  to  reach  the  same  decision  as  did  the  district 
court.  Even  in  this  contract,  ownership  of  the  railway  com- 
panies is  not  asserted.  It  merely  recites  that  they  **  either 
own  or  have  permission  to  operate  and  use."  Nor  is  any- 
thing to  be  found  in  the  record ,  binding  defendant  to  its 
performance.  By  a  sort  of  common  consent,  it  and  the  ter- 
minal companies  did  the  switching  according  to  its  terms. 
The  railway  companies  were  in  actual  possession  only  about 
two  years  when  such  possession  was  transferred  under  the 
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terms  of  this  lease.  If  they  pretended  to  own  the  fee  to  the 
strip  occupied  by  the  tracks,  there  was  no  evidence  of  such 
a  claim. 

In  the  absence  of  some  showing  to  the  contrary,  a  grant 
or  gift  of  ground  for  right  of  way  is  presumed  to  be  of  an 
easement  therein  only.    Brown  v.  Yawng,  69  Iowa  625 ;  HUe- 

man  v,  Chicago,  0.  W.  R.  Co.,  113  Iowa  591. 

^  SeSion^'       "^^  *  grant  of  an  easement  for  particular 

pj^uniDtion :     purposes  having  been  made,  the  right  thereto 

terminates  as  soon  as  the  purposes  for  which 
granted  cease  to  exist  or  are  abandoned  or  are  impossible. 
National  Ouaranteed  Mamure  Co.  v,  Donald,  4  H.  &  N.  8, 
16;  Dermis  Long  d'  Co,  v.  City  of  LouisviUe,  98  Ky.  67  (32 
S.  W.  271) ;  Hahn  v.  Baker  Lodge,  21  Ore.  30  (28  Am.  St. 
723,  13  L.  R.  A.  158) ;  Bcmgs  v.  Potter,  135  Mass.  245;  Cen- 
tral Wharf,  etc,  Corp.  v.  Proprietors  of  India  Wharf,  123 
Mass.  567 ;  14  Cyc.  1194. 

If,  then,  the  right  of  way  was  granted  for  the  specified 
purposes  of  being  used  by  the  railway  companies  to  haul  or 
have  hauled  cars  to  and  from  the  plant  of  the  Booge  Packing 

Company  and  the  yards  of  the  Union  Stock- 

3-  ^^1^5^'       yards    Company,    it   must   have   terminated 

speSuS  pur-       when  the  plant  and  yards  were  abandoned. 

proved!*^^        The  petition  alleges  a  grant  for  particular 

purposes;  for  therein  it  is  said  that  it  was 
of  ''an  easement  in  and  to  a  strip  of  ground  16  feet  in  width 
over  and  across  said  lots  and  all  of  them  for  the  purpose  of 
constructing  and  maintaining  railroad  tracks  for  the  purpose 
of  serving  said  packing  company  and  its  business,  the 
general  public  having  business  therewith,  and  the  stockyards, 
then  known  as  the  Union  Stockyards,  and  then  owning  and 
operating  a  stockyards  plant  adjacent  to  said  lots  and  on  the 
east  side  thereof,  and  said  railroad  companies  then  accepted 
said  dedication  and  easement  so  agreed  upon  and  granted 
.  .  .  .  and  went  into  actual  possession  of  said  strip  of 
ground  so  dedicated  and  granted."    The  evidence  heretofore 
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reeifed  establishes  the  grant  precisely  as  so  alleged,  and  that 
neither  the  plant  of  the  packing  company  nor  the  stockyards 
is  longer  operated.  No  other  purpose  appears  to  have  been 
contemplated.  Booge  testified  that  these  purposes  were  what 
induced  him  to  enter  into  the  arrangement.  Haakinson  swore 
that  such  was  the  purpose  had  in  the  construction  of  the 
tracks.  While  none  of  the  representatives  of  plaintiffs  tes- 
tified that  these  were  the  purposes  to  be  served,  the  circum- 
stances permit  of  no  other  inference.  The  tracks  were  to 
connect  these  plants  with  the  railway  systems  and  were  not 
intended  as  parts  of  their  through  lines  of  railway.  The  oral 
agreement  was  never  reduced  to  writing,  though  this  was  to 
be  done  by  Swan.  The  matter  of  a  deed  was  not  mentioned, 
though  the  exaction  thereof  would  have  been  likely,  had  a 
permanent  easement  been  contemplated.  The  cost  of  laying 
these  particular  tracks  does  not  appear.  The  width  of  the 
tight  of  way  was  not  suggested.  At  the  time,  but  two  indus- 
tries were  interested;  i.  e.,  the  packing  company  and  the 
stockyards  company.  These  were  to  be  tracks  for  the  joint 
use  of  four  or  five  railway  companies.  There  was  no  pos- 
sibility of  such  joint  use  except  in  the  service  of  these  two 
companies.  None  of  the  companies  except  the  Chicago  & 
Northwestern  Railway  Company  could  serve  any  industry 
over  these  tracks,  and  the  Chicago  &  Northwestern 
Railway  Company's  use  is  limited  to  making  use  of  them 
only  in  serving  the  defendant  over  connecting  tracks  and 
for  storing  cars  at  the  west  end.  Even  this  stor- 
age seems  to  be  in  transferring  to  and  from  the  Sioux  CSty 
Terminal  Company,  for  it  to  haul  to  and  from  the  defend- 
ant's yards  or  the  packing  houses.  Aside  from  this  use  by 
the  Chicago  &  Northwestern  Railway  Company,  the  duration 
of  which  does  not  appear,  none  of  the  plaintiffs  have  been  in 
possession  since  about  two  years  after  the  tracks  were  laid. 
Changing  crews  who  did  the  switching  every  three  months 
proved  impracticable,  and,  as  soon  as  the  stockyards  company 
procured  an  engine,  it  took  possession  of  the  track,  and  this 
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was  never  resumed  by  the  railway  companies  save  as  stated 

concerning  the  Chicago  &  Northwestern  Rail- 
^  f!^^^^'        w^y  Company.     That  an  easement  has  been 

answer :  •'  «-      «f 

uUHiiMf^^         granted  for  particular  purposes  may  be  in- 
aUegatton.        ferred  from  facts  and  circumstances  proved, 

quite  as  readily  as  from  direct  evidence,  is 
apparent,  and  we  are  of  opinion  that  no  other  conclusion  can 
well  be  drawn  from  the  record  before  us.  Appellees  contend, 
however,  that,  to  be  available,  the  issue  as  to  whether  the  use 
of  the  right  of  way  was  to  be  for  particular  purposes  should 
have  been  raised  by  the  answer.  If  this  were  so,  the  point 
would  not  be  well  taken,  for  plaintiffs  so  alleged  in  their  peti- 
tion.   Having  so  done,  there  was  no  occasion  for  defendant 

to  plead  such  limitation.    In  any  event,  the 
'  issue,  proof       burden  is  on  plaintiffis  to  prove  the  gift  of  a 

&nd  variance : 

general  denial:  permanent  easement,  and,  if  the  gift  was  of 

auletfn?uue     ^^^  ^^^^  *^*^*'  ^^^^  ^^^^  failed,  and  the  evi- 
dence was  pertinent  to  the  issues  as  raised 

by  a  general  denial.  We  have  discovered  no  evidence  of  any 
assertion  of  more  than  a  gift  or  grant  of  the  right  of  way  for 
particular  purposes,  save  that  by  counsel  for  plaintiffs. 

After  the  Union  Stockyards  Company  had  been  in  pos- 
session of  the  tracks  and  doing  the  switching  some  time,  a 
written  contract,  specifying  the  conditions  under  which  this 
should  be  done  and  its  charges  therefor,  was  prepared  and 
signed  by  it  and  one  of  the  railway  companies,  but  not  the 
others.  Therein,  it  was  not  pretended  that  the  railway  com- 
panies owned  the  right  of  way;  but,  even  if  it  had  been  so 
stated,  contracting  with  reference  thereto  was  not  inconsist- 
ent with  the  right  of  way's  being  granted  for  particular 
purposes.  Thereafter,  the  defendant  and  the  terminal  com- 
panies by  common  consent  seem  to  have  operated  in  accord- 
ance with  the  provisions  of  this  writing,  save  as  to  charges, 
but  this  involved  no  claim  of  right  or  title  on  the  part  of  the 
railway  companies,  nor  concession  thereof  on  the  part  of 
defendant.    The  latter  had  acquired  title  to  the  lots  on  which 
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the  tracks  were  laid,  and  the  railway  companies  had  not 
parted  with  the  rails  laid  thereon,  even  though  the  purposes 
for  which  laid  had  ceased,  and  both  were  interested  in  the 
switching  of  cars  to  and  from  the  defendant's  yards  and  the 
packing  houses.  The  stockyards  and  terminal  companies, 
and  not  the  railway  companies,  save  the  Chicago  &  North- 
western Railway  Company  for  a  period  not  shown,  in  storing 
its  cars  on  the  west  end  and  in  repairing  that  portion  of  the 
tracks,  were  in  possession  of  the  right  of  way.  Such  pos- 
session was  not  in  subordination  to  any  claim  that  plaintiffs 
may  have  had. 

The  burden  of  proof  was  on  plaintiffs  to  establish  the 
alleged  oral  gift  or  grant  of  a  permanent  easement  by  clear, 
definite  and  unequivocal  testimony.    Trwnum  v.  Trumaai,  79 

Iowa  506,  509;  WiUiamson  v,  Williamson^  4 

«.  kajmcbnt:^    Iowa  279,  281.    This,  as  seen,  they  have  failed 

greeof^^oof     ^^  jo,  but,  ou  the  Contrary,  have  shown  an 

easement  limited  to  particular  purposes 
which  have  ceased.  There  is  no  proof  of.  the  assertion  of  any 
other  claim  of  right  or  title,  nor,  that  the  plaintiffs,  or  any 
of  them  except  the  Chicago  &  Northwestern  Railway  Com- 
pany, have  been  in  possession  since  1889,  and  the  temporary 
possession  of  the  Chicago  &  Northwestern  Railway  Company 
has  not  been  exclusive,  and  the  duration  thereof  has  not  been 
shown. 

We  need  only  add  that  neither  the  gift  nor  grant  of  a 
permanent  right  of  way  nor  adverse  possession  was  proved, 
and  therefore  the  trial  court  erred  in  not  dismissing  the 
petition. 

II.  Appellees  challenge  the  jurisdiction  of  this  court  on 
the  ground  that  evidence  was  received  December  26,  1912, 

and  not  preserved  or  made  of  record  in  any 

^'  ^Sr^ab?      manner.     They  also  move  that,  as  "the  evi- 

ordf denfS^r     dcnce  offered  and  introduced  on  the  trial 

ouVredf  cer-      bclow  is  uot  bcforc  this  court  and  because 

record.  the  samc  has  not  been  preserved  as  by  law 
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provided,"  the  decree  of  the  district  court  be  affirmed.    The 
decree  entered  recited: 

'*Now  at  this  time,  December  26,  1912,  it  being  one  of 
the  regular  days  of  the  November,  1912,  term  of  court,  this 
cause  came  on  for  hearing,  the  plaintiffis  appearing  by  their 
counsel  Shull,  Farnsworth,  Sammis  &  Stilwill,  and  the 
defendant,  the  Sioux  City  Stockyards  Company,  appearing 
by  its  attorneys,  Milchrist  &  Scott,  and  thereupon,  the  plain- 
tiffs and  defendant  introduced  their  evidence  on  the  issues 
joined  between  the  parties,  and  the  court  having  heard  the 
arguments  of  counsel  and  being  fully  advised  in  the  premises, 
finds:" 

Then  followed  the  findings  and  judgment.  The  certifi- 
cates of  trial  judge  and  reporter  in  usual  form  are  attached 
to  the  transcript  of  the  evidence,  asserting  that  it  contains 

''all  the  evidence  offered  or  introduced  in 

*'  mSt^^c^      said  cause  by  the  respective  parties  upon  the 

cation f^rhen    trial  thereof,"  both  bearing  date  September 

30,.  1912.  This  transcript  was  filed  Novem- 
ber 13th  following.  Appellees  deny  that  appellant's  abstract 
alone,  or  with  appellees'  additional  abstract,  contains 
all  the  material  evidence  offered  or  introduced,  in  that 
evidence  was  introduced  on  December  26,  1912,  and  such 
evidence  is  not  set  out  nor  any  evidence  adduced  after  Sep- 
tember 30,  1912,  and  they  also  deny  that  such  evidence  was 
preserved  as  by  law  provided.  Thereupon,  appellant  amended 
its  abstract  by  asserting  that,  at  the  close  of  the  evidence  on 
September  7,  1912,  the  following  order  was  entered  of  rec- 
ord: **Both  parties  rest.  Testimony  closed" — ^and  that 
thereafter  no  application  was  made  to  set  same  aside  and  no 
additional  evidence  was  offered  by  either  party.  In  response 
to  this,  appellees  say  that  appellant's  amendment  is  but  a 
denial  of  appellees'  additional  abstract,  and  repeat  in  sub- 
stance the  contents  of  such  additional  abstract.  Rule  32 
exacts  that: 

' '  Every  denial  shall  point  out  as  specifically  as  the  case 
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will  permit  the  defects  alleged  to  exist  in  the  abstract.  A 
denial  by  appellee  shall  be  taken  as  true  unless  the  appellant 
sustains  his  abstract  by  a  certification  of  the  record." 

The  denial  of  appellees  is  that  the  abstract  contains  the 
evidence  which  they  assert  was  received  December  26,  1932, 
and  they  deny  that  such  evidence  was  preserved  as  provided 

by  law.     The  certification,  if  required,  must 
9.  Appeal  AND       necessarily   be   suflSciently   specific,    and   no 

ERROR  I  8LD~  

ordh^deni^^"  more  so  than  to  cover  the  denial.  The  latter 
?SS;t?ucuoii  did  not  relate  to  proceedings  prior  to  Decem- 
ber 26,  1912,  and  therefore  an  amendment  to 
the  abstract,  setting  out  the  record  prior  to  that  day,  was  not 
sustaining  the  abstract  in  the  particulars  denied  by  appellees. 
The  mere  fact  that  an  inference  from  the  record  prior  to  that 
day  might  contradict,  or  tend  to  contradict,  such  denial, 
would  not  render  its  certification  necessary  to  obviate  taking 
the  denial  as  true.  Otherwise,  the  advantage  of  specific 
denials  and  certifications  specifically  covering  them  would  be 
lost.  The  only  object  of  certification  is  to  settle  the  specific 
dispute  raised  by  a  denial;  and  when  this  is  accomplished 
by  the  undisputed  record,  there  is  no  occasion  for  certifica- 
tion. The  amendment  to  the  appellant's  abstract,  then,  was 
not  a  denial  of  appellees'  additional  abstract,   save  as  it 

asserted   that  ''no  additional  evidence  was 

'  ERROR :tran-      oflPered  by  either  party."    Let  us  ascertain 

ciai  certiflca-     from  the  record,  then,  whether  all  the  evi- 

tlon:  incon- 
sistent recltalfl  dence  offered  or  introduced  is  contained  in 

in  decree : 

construcuon.  the  rccord  before  us;  for,  of  course,  it  must 
have  been  extended  in  the  transcript  certified  by  the  trial 
judge  and  ofiScial  reporter  and  made  a  part  of  the  record. 
Section  3652,  Code  Supp.,  1913;  Richardson  v,  Fitzgerald, 
132  Iowa  253.  Appellees  do  not  question  that  the  cause  came 
on  for  trial  September  7,  1912,  nor  that  the  evidence  con- 
tained in  the  abstract  was  introduced  on  that  day.  Nor  is  the 
entry  denied  of  the  order  reciting  that  **both  parties  rest. 

Vol.  176  Ia.— 43 
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Testimony  dosed."     To  contradict,  or  at  least  modify  it, 
appellees  rely  somewhat  on  the  recitals  of  the  decree.    Such 
entries  usually  are  prepared  by  counsel  and  presented  to  the 
judge  for  signature,  and,  notwithstanding  statements  appar- 
ently to  the  contrary,  the  cause  does  not  come  on  for  hearing 
at  that  time,  nor  are  there  appearances  then  or  the  introduc- 
tion of  evidence.    Such  recitals  always  are  to  be  read  in  the 
light  of  what  has  occurred  in  the  case, — ^the  entire  record; 
and  when  this  is  done,  it  becomes  manifest,  as  it  is  in  this 
case,  that,  though  the  hearing  may  have  occupied  several  days 
and  arguments  previously  been  submitted  and  the  cause  taken 
under  advisement,  decrees  are  prepared  as  though  everything 
connected  with  the  hearing  occurred  on  the  day  the  decree 
is  entered.    This  custom  may  have  had  its  source  in  that 
which  formerly  obtained  in  entering  all  judgments  as  of  the 
first  day  of  the  term.    Though  the  decree  proceeds  as  though 
the  case  were  heard  entirely  on  the  day  of  its  date,  the  rec- 
ord shows  conclusively  that  this  happened,  in  part  at  least, 
September  7th  previous,  and  that  the  testimony  then  was 
closed.    If  the  trial  occurred  as  the  decree  recites,  then  there 
could  not  have  been  a  hearing  at  the  earlier  date.    That  there 
had  been  such  hearing  is  not  questioned ;  and  the  decree,  in 
reciting  that  '' plaintiffs  and  defendant  introduced  their  evi- 
dence on  the  issues  joined  between  the  parties,"  must  have 
referred  to  the  transcript  of  the  evidence  filed  November  12, 
1912,  presumably  for  the  use  of  the  judge  in  reaching  a  deci- 
sion.   This  conclusion  harmonizes  the  record  by  giving  effect 
to  all  of  its  recitals,  and  we  are  inclined  to  so  construe  the 
decree.    The  recital  concerning  the  introduction  of  evidence 
was  not  necessary  to  its  validity,  nor  an  essential  part  of  it 
(Section  3769,  Code,  1897;  Judge  v.  Powers,  156  Iowa  251) ; 
and,  if  inconsistent  with  the  certificates  of  trial  judge  and 
reporter,  must  give  way  to  these,  the  sole  function  of  which 
is  the  certification  of  the  evidence  adduced  at  the  trial. 

But  this  does  not  fully  meet  the  denial,  which  asserts, 
in  substance,  that  material  evidence  was  offered  or  introduced 
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December  26,  1912,  which  they  deny  was  made  of  record  or 

preserved  as  by  law  provided,  or  included  in 
11.  APPEAI.AND      the  abstract.     There  is  room  for  suspicion 

■rrob:  tran- 

cfai  ceruflca-  ^^*^  ^^^  asscrtion  was  inspired  by  the  lan- 
stotent  rec?tai  S^^^  ^f  the  decree,  rather  than  any  real 
fc^decree:  diminution  of  the  record.  If  so,  it  is  a  per- 
version of  the  rules,  the  design  of  which  is 
to  aid,  not  obstruct,  the  presentation  of  the  true  record  to 
this  court.  In  any  event,  the  naked  assertion  of  counsel  that 
evidence  of  which  no  record  was  made  was  offered  or  intro- 
duced on  the  day  decree  was  entered  will  not  overcome  the 
record  showing  the  hearing  to  have  been  had  some  time 
before,  that  the  testimony  had  closed,  and  the  certificates  of 
the  trial  judge  and  reporter,  even  though  dated  prior  to  the 
date  of  the  decree,  that  the  transcript  of  the  evidence  con- 
tained ''all  the  evidence  offered  or  introduced  in  said  cause 
by  the  respective  parties  on  the  trial  thereof."  If  the  evi- 
dence were  not  made  of  record,  how  might  such  a  denial  be 
met  by  a  certification  of  the  record?  Of  course,  a  case  might 
be  opened,  even  after  both  parties  had  rested,  but  this  is  not 
usual,  and  it  is  not  exacting  too  much  of  appellee,  when  this 
is  claimed,  that  he  set  up  enough  of  the  subsequent  proceed- 
ings to  overcome  the  presumption  obtaining  in  favor  of  the 
record  and  certificates  ordinarily  regarded  as  conclusive. 
Otherwise,  the  certainty  of  the  recognized  method  of  identify- 
ing the  evidence  must  give  way  to  the  art  of  interposing 
frivolous  denials ;  and  the  record,  no  matter  how  conclusively 
authenticated,  be  treated  as  open  to  contradiction  by  the 
mere  denial  of  counsel.  We  are  not  ready  to  lend  our 
approval  to  any  such  practice,  but  hold,  as  stated,  that  appel- 
lees'  denial,  standing  alone,  was  not  enough  to  overcome  the 
record  as  made,  and  it  is  disregarded. — Reversed. 

Evans,  C.  J.,  Weaver,  Gaynob  and  Preston,  JJ.,  concur. 

Deemer,  J.,  agrees  to  conclusion  of  majority. 
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Salinger,  J.  (dissenting). — Owing,  no  doubt,  to  my 
limitations,  the  majority  opinion  on  the  practice  point  seems 
confusing  and  largely  irrelevant,  and,  though  I  have  given 
it  earnest  study,  it  makes  nothing  clear  to  me,  except  that 
it  would  seem  to  repudiate  the  rules  of  this  court.  It  strikes 
me  that  the  decision  would  be  different  if  it  were  not  thought 
that  there  should  be  a  reversal.  Being  temperamentally 
unable  to  play  fast  and  loose  with  court  rules  or  decisions — 
to  adhere  or  depart  according  to  what  party  has,  in  my 
judgment,  the  ** merits"  of  the  case — ^being  indifferent  to 
what  is  the  case  of  one  who  does  not  have  it  in  court,  I  am 
constrained  to  dissent. 

Appellant  asserts  in  its  abstract  that  we  have  all  the 
testimony  and  that  it  was  made  of  record  by  certificate  of 
date  September  30,  1912.  To  this,  appellee  replied,  by 
amendment,  that,  on  the  26th  of  December,  1912,  both  par- 
ties being  present,  **  evidence  was  introduced  by  both  parties 
and  received  and  heard  by  the  court.''  In  the  same  paper, 
and  immediately  following  this  amendment  to  abstract,  there 
is  this  denial  of  appellant's  abstract: 

''Appellees  deny  that  appellant's  abstract  contains  a  full 
record  of  the  trial  of  the  cause  below,  and  deny  that  a  fuU 
record  of  said  trial  is  exhibited  in  this  court  by  said  abstract, 
or  by  said  abstract  taken  with  appellees'  additional  abstract 
in  this:  Evidence  was  introduced  by  the  parties,  and  heard 
by  the  court  on  the  26th  day  of  December,  A.  D.  1912.  (Here 
follow  some  references  which  will  be  noted  later.)  And  such 
abstract  nowhere  sets  forth  the  evidence  so  taken,  nor  any 
evidence  taken  later  than  the  30th  of  September,  A.  D.  1912. 
Wherefore,  appellees  deny  that  all  the  material  evidence 
offered,  or  offered  and  introduced  on  the  trial  below,  has 
been  made  of  record  and  preserved  as  by  law  provided,  and 
deny  that  the  appellant 's  abstract,  either  alone  or  taken  with 
appellees'  additional  abstract,  contain  all  the  evidence  or  all 
the  material  evidence  offered,  or  offered  and  introduced,  on 
the  trial  of  this  cause  in  the  court  below." 
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Immediately  following  is  a  motion  to  affirm,  which  makes 
part  thereof  the  foregoing  additional  abstract  and  denial,  and 
which  moves  the  court  to  affirm  the  decree,  **for  the  reason 
that  the  evidence  offered  and  introduced  on  the  trial  below  is 
not  before  this  court,  and  because  the  same  has  not  been 
preserved  as  by  law  provided/' 

In  a  separate  paper,  the  jurisdiction  here  was  objected 
to  in  these  terms : 

'' Appellant's  abstract  in  said  cause  shows  (making  the 
same  references  to  abstract)  that  evidence  in  said  cause  was 
introduced  on  the  26th  day  of  December,  1912,  and  said 
abstract  fails  to  show  or  recite  that  the  evidence  received  on 
said  day  was  ever   preserved   or  made  of  record  in   any 


manner." 


In  CarUan  v.  Brock,  91  Iowa,  at  711,  a  trial  de  novo 
is  denied  because  appellant  has  failed  to  meet  the  following 
attack  upon  his  abstract.  It  ''does  not  contain  all  of  the 
pleadings  nor  claim  to  be  a  full  or  correct  abstract  of  the 
claim,  or  of  the  evidence  or  record  of  the  case;  that  the 
abstract  does  not  in  fact  contain  all  of  the  evidence ;  that  the 
evidence  has  never  been  preserved  or  certified  by  certificate 
of  the  judge  or  otherwise."  In  other  words,  we  hold  that 
the  denial  quoted  is  sufficient  to  put  the  appellant  to  proof. 
It  is  not  claimed  that  the  denial  here  is  not  specific  enough,  and 
the  Carlton  case  holds  the  attack  by  appellee  sufficiently 
specific.  This  attack  presents:  (1)  that  evidence  in  the  cause 
was  taken  as  late  as  December  26th;  (2)  that  the  abstract 
shows  on  its  face  that  no  evidence  taken  later  than  September 
30th  was  ever  preserved  as  provided  by  law,  or  made  of  rec- 
ord in  any  manner;  and  (3)  that  therefore  we  do  not  have 
before  us  a  proper  record  of  all  of  the  evidence  taken  in  the 
cause. 

One  of  the  parenthetical  references  heretofore  referred 
to  is  found  in  said  denial  of  abstract,  and  turns  me  to  page 
60  of  the  abstract.  I  there  find,  of  date  September  30,  1912, 
a  certification  made  by  trial  judge  and  reporter  to  the  effect 
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that  a  {ranscript  certified  to  contains  all  the  evidence.  I  find 
no  other  certificate  in  the  abstract,  nor  is  any  other  in  any 
way  claimed  to  exist.  This  demonstrates,  affirmatively,  that 
no  evidence  taken  subsequent  to  September  30,  1912,  was  ever 
competently  preserved.  If,  then,  we  assume  that  the  denials 
need  proof,  we  have  it  proved  that,  if  evidence  was  taken 
later  than  September  30th,  it  was  not  preserved.  There  is 
no  room  for  further  proof,  except  on  the  question  of  whether 
any  testimony  was  taken  later  than  September  30th.  Becur- 
ring  again  to  said  references,  I  am  turned  to  page  61  of  the 
abstract,  whereon  I  find  in  the  decree  there  entered  the 
following  recitals: 

"Now,  at  this  time,  December  26,  1912,  it  being  one  of 
the  regular  days  of  the  November,  1912,  term  of  court,  this 
cause  came  on  for  hearing,  the  plaintiffs  appearing  by  their 
counsel  .  .  .  and  the  company  appearing  by  its  attorneys 
•  .  .  and  thereupon  the  plaintiffs  and  defendant  introduced 
their  evidence  on  the  issues  joined  between  the  parties,  and 
the  court  having  heard  the  arguments  of  counsel,  and  being 
fully  advised  in  the  premises,  finds : ' ' 

As  I  hope  presently  to  demonstrate,  under  the  rules  and 
our  cases,  the  appellee  needed  no  proof.  But,  assuming  that 
it  did,  then,  if  what  I  have  set  forth  be  all,  its  claim  that 
evidence  was  taken  later  than  September  30,  1912,  and  that 
none  was  certified,  except  such  as  was  introduced  prior  to 
September  30th,  is  affirmatively  sustained  by  the  record. 
This  being  the  situation,  it  would  seem  that,  unless  the 
majority  has  changed  them,  the  plain  provisions  of  our  rules 
compelled  appellant  to  show  by  certification,  if  it  could,  either 
that  no  testimony  was  taken  after  September  30th,  or  that 
any  that  was  taken  subsequently  was  not  material,  or  that, 
if  taken  and  material,  it  was  duly  made  of  record.  I  am 
unable  to  give  the  rule  any  other  meaning  or  effect.  There 
having  been  a  denial  by  appellee,  it  is  to  be  taken  as  true 
''unless  the  appellant  sustains  his  abstract  by  a  certification 
of  the  record.*'    And  "a  denial  by  the  appellant  of  such 
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additional  abstract,  if  not  confefised,  will  be  disregarded 
unless  sustained  by  a  certification  of  the  record."  Bole  32. 
The  appellant  never  obtained  any  certification.  What  it  did 
do  was  to  meet  this  denial  by  a  statement  found  in  a  paper 
entitled  Appellants'  Amendment  to  Abstract,  that: 

''At  the  close  of  the  evidence  that  was  offered  and  intro- 
duced in  said  case  on  the  7th  of  September,  1912,  the  court 
made  the  following  order,  which  was  duly  entered  of  record, 
to  wit:  'Both  parties  rest.  Testimony  dosed.'  That  after 
the  making  of  the  above  order  no  application  was  made  to  set 
same  aside,  and  no  additional  evidence  was  offered  by  either 
party." 

This  amendment  on  part  of  the  appellant  is  merely  an 
inferential  denial  of  appellees'  additional  abstract,  its  denial, 
and  its  motion.  Except  for  the  majority  opinion,  it  would 
seem  that,  if  an  appellee  asserts  that  evidence  was  taken  on  a 
given  day,  and  that  the  same  was  not  preserved  (and  espe- 
cially if  he  makes  prima-facie  proof  of  these  assertions),  a 
printed  amendment  prepared  by  the  appellant,  declaring  that 
the  testimony  was  ordered  closed  on  an  earlier  day,  and  no 
other  was  ever  thereafter  taken,  is  a  statement  amounting  to 
a  denial,  and  asserts,  in  effect,  that  all  the  testimony 
taken  was  preserved  because  it  was  all  taken  prior  to  a  given 
date,  and  was  certified  to  properly,  and  that  no  evidence  waa 
taken  on  the  later  date,  as  the  appellee  asserts.  If  such  denial 
by  appellant's  print  suffices,  then  the  words  of  the  rule  that 
when  there  is  an  additional  abstract  it  shall  be  taken  to  be 
true,  unless  a  certification  is  presented,  and  that  a  denial  of 
the  additional  abstract,  if  not  confessed,  will  be  disregarded 
unless  sustained  by  such  certification,  has  no  longer  any  mean- 
ing or  effect.  And  so  of  our  decisions.  And  the  denial  by 
the  appellant  was  not  confessed.  For,  after  it  was  made, 
appellee  filed  a  paper  insisting  that  appellant's  so-called 
amendment  to  abstract  is  merely  a  denial  of  appellee's  addi- 
tional abstract;  that,  if  the  court  is  inclined  to  attach  any 
efficacy  to  it,  appellee  denies  again  and  asserts  again  as  it 
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did  originally.  We  affirm,  in  Foley  v,  Ctidahy,  119  Iowa, 
at  246,  that  a  denial  of  an  amended  abstract,  when  not 
confessed,  will  be  disregarded  when  not  sustained  by  a  cer- 
tification. In  Kitzman  v.  Kitzman,  115  Iowa,  at  228,  229, 
the  appellant's  abstract  set  out  very  briefly  the  testimony  of 
three  witnesses  and  claimed  that  that  was  all  the  evidence. 
Later,  appellant  filed  an  amendment,  setting  out,  briefly,  the 
testimony  of  two  other  witnesses,  without  stating  that  the  two 
abstracts  together  contained  all  the  evidence.  Appellee  filed 
an  additional  abstract  ''alleging  that  18  witnesses  testified 
upon  the  trial,  whose  testimony  is  not  shown  in  the  transcript, 
and  that  the  witnesses  whose  testimony  is  set  out  were  not 
the  only  witnesses  who  testified  with  reference  to  the  issue  as 
between  the  parties  to  this  appeal."  We  held  that,  under  the 
rules,  it  thereupon  became  necessary  ''for  appellant  to  sus- 
tain her  abstract  by  certification  of  the  record."  In  CvJberi- 
son  V.  Salinger,  November  16,  1909  (not  officially  reported), 
the  original  abstract  of  the  appellant  recited  that  it  contained 
the  minutes  taken  by  "B.  I.  Turner,  official  shorthand 
reporter,  etc.,  and  that  said  report  was  duly  certified  as 
required  by  law."  In  an  additional  abstract,  appellee  denied 
that  any  certificate  of  the  reporter  or  trial  judge  was  ever 
attached  to  the  reporter's  report  of  the  trial  in  shorthand, 
and  asserted  that  the  abstract  did  not  contain  the  record. 
The  appellant  filed  an  amendment  to  abstract,  asserting  that 
a  certificate  found  therein,  without  caption,  was  a  true  copy 
of  that  of  the  judge  and  the  reporter  said  to  be  attached  to 
the  shorthand  notes,  and  that  a  certificate  of  the  reporter 
attached  to  the  transcript  in  usual  form  certified  that  it  was 
a  correct  copy.  Overlooking  this  additional  abstract  of  appel- 
lee obtained  him  a  rehearing.  One  of  the  points  squarely 
made  in  the  petition  for  rehearing  is  that,  upon  the  denial 
by  appellee,  no  new  printing  or  amendments  on  part  of  the 
appellant  would  serve,  and  that  certification  alone  would 
meet  the  situation.    We  say: 

"But  this  amendment  (of  appellant)  did  not  overcome 
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the  denial  in  appellee's  additional  abstract  that  not  any  cer- 
tificate of  the  reporter  or  trial  judge  was  ever  attached  to 
the  reporter's  report  of  the  trial  in  shorthand,  and  asserting 
that  the  abstract  did  not  contain  the  record.  Rule  32  of  this 
court  provides  that  'a  denial  by  appellee  shall  be  taken  as 
true  unless  the  appellant  sustains  his  abstract  by  a  certifica- 
tion of  the  record.'  And  a  denial  by  the  appellant  of  the 
contents  of  the  appellee's  additional  abstract  must  'be  dis- 
regarded unless  sustained  by  a  certification  of  the  record.'  " 

More,  a  certification  of  the  record  was  actually  applied 
for  and  ordered,  but  the  appellant  failed  because  the  certifi- 
cation returned  was  insufficient.  Since  these  denials  of  appel- 
lee's  were  sufficiently  specific,  then  the  only  thing  that  appel- 
lant could  do,  to  save  being  denied  relief  de  novo  because  all 
the  evidence  was  not  here,  was  to  obtain  a  certification.  All 
he  did  was  to  deny  appellee's  amendment  by  an  appellant's 
amendment.  That  is  the  working  of  an  endless  chain.  If 
appellee  denied  appellant's  amendment,  appellant  can  once 
more  amend.  The  purpose  of  the  rule  is  to  end  the  dispute 
when  the  appellee  challenges,  by  requiring  the  appellant  to 
settle  the  dispute  at  once  by  producing  the  record.  In  the 
light  of  these  interpretations  and  applications  of  the  rule, 
no  laboring  with  words  changes  that  this  stands  out:  a 
specific  denial  is  made  by  appellees ;  the  rule  says  it  is  taken 
to  be  true  unless  appellant  files  a, certification;  he  has  not 
filed  one,  yet  the  denial  is  not  taken  to  be  true. 

II.  Little,  if  any,  regard  has  thus  far  been  had  for  the 
arguments  of  the  majority.  I  am  unfortunate  in  being  unable 
to  understand  how  they  militate  against  that  which  I  have 
said.     The  opinion  asks: 

**If  the  evidence  were  not  made  of  record,  how  might 
such  a  denial  be  met  by  a  certification  of  the  record?" 

The  inquiry  is  irrelevant.  If  the  evidence  was  not  made 
of  record,  a  denial  asserting  that  it  was  not  made  of  record, 
of  course,  could  not  be  met  by  a  certification  of  the  record; 
and  there  should  bef  no  attempt  to  meet  it.    If  it  is  true  that 
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the  evidence  was  not  made  of  record,  then  we  cannot  tiy  the 
appeal  de  novo,  and  one  who  has  failed  to  make  his  evidence 
of  record  is  not  helped  because  it  is  impossible  by  certification 
to  overcome  a  just  claim  that  there  is  nothing  to  certify. 
Though  irrelevant,  this  makes  plain  that  the  opinion  went  off 
on  a  realization  that  the  appellant  might  find  it  difficult  to 
meet  the  denial  by  appellee  competently.  It  overlooks  that 
it  must  be  just  as  hard  for  appellee  to  prove  its  denial,  and 
that,  though  proof  is  equally  difficult  for  each  of  the  parties, 
the  rules  settle  who  has  the  burden.  The  rules  put  the  bur- 
den on  appellant,  for  the  reason  (perhaps  there  are  other 
reasons)  that,  if  he  is  unable  to  show  competently  what  is  all 
the  evidence  which  the  trial  judge  heard,  there  is,  in  con- 
templation of  law,  no  harm  done;  because  it  is  always  pre- 
sumed that,  if  we  did  have  all,  we  should  find  that  the  judg- 
ment is  right.  Disregarding  both  the  letter  and  spirit  of  the 
rule,  the  majority  makes  the  rule  read :  A  denial  by  appellee 
shall  be  taken  to  be  true  unless  appellant  is  unable  or  finds 
it  difficult  to  present  a  certification. 


2. 


As  to  the  statement,  ''Appellees  do  not  questicm  that  the 
cause  came  on  for  trial  September  7,  1912,  nor  that  the  evi- 
dence contained  in  the  abstract  was  introduced  on  that  day; 
nor  is  the  entry  denied  of  the  order  reciting  that  'both  par^ 
ties  rest,  testimony  dosed,'  "  I  am  unable  to  grasp  its  appli- 
cability or  to  accede  to  its  correctness  or  materiality,  in  some 
parts.  Suppose  appellees  do  not  question  that  the  cause  came 
on  for  trial  September  7th,  nor  question  that  ever3rthing  con- 
tained in  the  abstract  was  introduced  on  that  day:  the  fact 
that  the  cause  came  on  for  trial  then,  and  that  all  the  evi- 
dence found  in  the  abstract  was  introduced  then,  certainly 
does  not  even  tend  to  disprove  that  evidence  was  introduced 
later  than  September  7th,  and  not  preserved,  and  as  to  the 
soundness  of  the  statement — it  does  seem  to  me  that,  when 


June  1916]    C.  &  N.  W.  R.  Co.  v.  Sioux  City  Co.  683 

appellee  asserted  that  testimony  was  taken  on  December  26th, 
it  denied  both  that  the  case  was  closed  on  September  Tth,  or 
if  not  that,  that  it  asserted  positively  that  it  didn't  stay 
closed. 

3. 

When  a  claim  made  in  an  amendment  by  appellant  is 
that  the  court  below  made  an  order  on  September  7th,  that 
the  testimony  is  closed  and  the  parties  have  rested,  and  there 
is  added  the  statement  that  no  additional  testimony  was  there- 
after taken,  a  rejoinder  by  the  appellee  that  testimony  was 
taken  in  the  cause  on  December  26th  is  no  m6re  a  ''mere 
denial"  or  a  frivolous  assertion,  or  contrary  to  presumptions 
conclusive  or  otherwise  indulged  from  the  record,  than  is 
the  assertion  which  is  thus  met.  Even  if  the  rules  did  not 
define  who  had  the  burden  of  proving  assertions,  this  par- 
ticular assertion  made  by  an  appellant  is  no  holier,  weightier 
or  less  subversive  of  the  conclusiveness  of  records  and  of  fair 
appellate  practice  than  is  the  counter-assertion  that  the  tes- 
timony was  in  fact  not  closed  on  September  7th,  and  that,  in 
fact,  testimony  was  taken  on  December  26th. 

4. 

This  is  said : 

''In  any  event,  the  naked  assertion  of  counsel  that  evi- 
dence of  which  no  record  was  made  was  offered  or  introduced 
on  the  day  decree  was  entered  will  not  overcome  the  record 
showing  the  hearing  to  have  been  had  some  time  before,  that 
the  testimony  had  closed,  and  the  certificate  of  the  trial  judge 
and  reporter,  even  though  dated  prior  to  the  date  of  the 
decree,  that  the  transcript  of  the  evidence  contained  'all  the 
evidence  offered  or  introduced  in  said  cause  by  the  respective 
parties  on  the  trial  thereof.'  " 

I  am  equally  unable  to  grasp  the  force  of  this  statement : 
Suppose  there  is  a  record  showing  that  hearing  was  had  on 
September  7th ;  that  the  testimony  was  then  closed.    Suppose 
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the  certificate  of  the  trial  judge  and  reporter,  dated  Sep- 
tember 30th,  does  say  that  the  transcript  of  the  evidence  then 
certified  contains  all  the  evidence  offered  or  introduced.  That 
is  but  a  statement  that  it  contains  all  the  evidence  offered  or 
introduced  up  to  then.  How  does  that  make  it  true  that  ''in 
any  event,  the  naked  assertion  of  counsel  that  evidence  of 
which  no  record  was  made  was  offered  or  introduced  on  the 
day  decree  was  entered  (December  26th)  will  not  overcome 
the  record  ? ' ' 

In  this  case,  the  ''record*'  shows  nothing.  The  majority 
opinion  constantly  assumes  that  we  have  thai  "record'*  before 
us,  which  is  the  only  record  after  a  confiict  in  the  abstracts. 
It  constantly  persists  in  treating  the  printing  by  the  appel- 
lant as  a  record,  and  the  printing  by  the  appellee  as  an  asser- 
tion. Of  course,  if  there  had  been  a  certification,  and  it  had 
thus  been  made  to  appear  that  both  parties  rested  on  Sep- 
tember 7th,  that  the  testimony  was  then  closed,  and  that  no 
other  testimony  was  thereafter  taken,  it  would  overcome  the 
assertion  of  the  appellee  that  testimony  was  taken  on  Decem- 
ber 26th,  and  it  would  overcome  the  assertion  that  additional 
testimony  was  not  duly  made  of  record,  by  establishing  that 
there  was  no  additional  testimony  to  make  of  record.  But 
that  is  not  the  situation.  It  is  the  abstract  of  appeUa/nt 
which  declares  that,  on  September  30th,  a  certificate  was  made 
that  a  transcript  (and,  therefore,  the  abstract)  exhibited  all 
the  evidence  taken  when  the  certificate  was  made.  It  appears 
only  from  another  abstract  of  the  appellant  that  the  taking 
of  testimony  was  closed  on  September  7th,  and  that  none  was 
thereafter  taken.  The  statement  in  the  abstract  of  appellee, 
there  being  no  certification,  is  not  "the  naked  assertion  of 
counsel  that  evidence  of  which  no  record  was  made  was 
offered  or  introduced  on  the  day  decree  was  entered.'*  It  is, 
on  the  contrary,  a  recital  which  put  the  burden  upon  the 
appellant  to  show  by  the  record,  and  not  by  a  repetition  of 
assertion  in  print,  that  no  evidence  was  taken  on  the  day 
decree  was  entered,  or  that,  if  then  taken,  it  was  duly  made 
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of  record.  The  recital  in  the  abstract  of  appellee  will  not 
overcome  the  ** record"  of  anything.  But  in  the  absence  of 
certification,  it  does  overcome,  unless  our  rules  are  repealed, 
a  recital  in  the  abstract  of  the  appellant  that  testimony  was 
closed  on  a  given  day  earlier  than  December  26th,  and  that 
no  testimony  was  thereafter  received. 


5. 


It  is  said  that,  because  it  is  not  usual  to  open  a  case 
after  both  parties  had  rested,  therefore,  *'it  is  not  exacting 
too  much,  of  appellee,  when  this  is  claimed,  that  he  set  up 
enough  of  the  subsequent  proceedings  to  overcome  the  pre- 
sumption obtaining  in  favor  of  the  record  and  certificates 
ordinarily  regarded  as  conclusive;"  that  ** otherwise  the  cer- 
tainty of  the  recognized  method  of  identifying  the  evidence 
must  give  way  to  the  art  of  interposing  frivolous  denials,  and 
the  record,  no  matter  how  conclusively  authenticated,  be 
treated  as  open  to  contradiction  by  the  mere  denial  of  coun- 
sel," and  that,  therefore,  ** appellee's  denial,  standing  alone, 
was  not  enough  to  overcome  the  record  as  made,  and  it  is 
disregarded."  It  is  deplorable,  but  I  am  too  dense  to  grasp 
the  force  of  this.  When  the  appellant  says  in  his  abstract 
that  it  contains  all  the  evidence  and  that  same  was  duly  pre- 
served, and  the  appellee  makes  a  "mere  denial"  which  con- 
sists of  the  positive  statement  that  more  evidence  was  taken 
than  the  abstract  contains,  that  it  was  taken  later  than  the 
time  covered  by  the  abstract,  and  that  it  was  not  preserved; 
if  thereafter  the  appellant  asserts  that  the  testimony  was 
closed  earlier  than  the  time  at  which  it  was  claimed  the  addi- 
tional  evidence  was  taken,  and  denies  that  any  such  was 
taken,  it  would  seem  to  me  that  the  mere  fact,  if  it  be  a  fact, 
that  it  was  not  usual  to  open  cases  after  the  testimony  was 
closed  would  not  in  any  manner  affect  the  quality  or  effect 
of  appellee's  denial.  I  am  unable  to  see  why  a  denial  of  a 
statement  that  the  testimony  was  closed  at  a  stated  time 
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attacks  anything  unusually  sacred,  nor  why  such  denial  must 
not  as  much  be  met  by  a  certification  as  the  denial  of  any 
other  thing  asserted  by  the  appellant.  In  the  last  anal3rsis, 
this  creates  an  impossible  situation,  if  our  rules  are  to  stand. 
If  a  denial  be  insufficient  for  want  of  definiteness,  no  cer- 
tification is  needed.  If  the  denial  be  sufficiently  specific, 
then,  no  matter  what  it  is,  nor  to  what  it  is  addressed,  the 
appellee  can  never  be  required  to  do  more  than  to  make  the 
denial.  Under  the  rule,  there  can  never  be  a  case  in  which, 
if  a  denial  will  serve  at  all,  appellee  need  add  anything  to 
his  ''denial  standing  alone."  The  rule  knows  no  difference 
resting  on  what  is  denied.  It  does  not  say  that  some  denials 
require  certification,  but  that  any  specific  and  material  one 
does.  There  is  not  a  possible  situation  in  which  a  denial,  if 
effective  at  all,  is  less  effective  because  it  stands  alone.  I  can 
conceive  of  no  reason  why  because  the  re-opening  of  a  case 
is  thought  to  be  unusual  that  when  an  appellee  in  effect  asserts 
that  testimony  was  taken  after  the  case  was  closed  that  he 
should  ''set  up  enough  of  the  subsequent  proceedings  to  over- 
come the  presumption  obtaining  in  favor  of  the  record  and 
certificates  ordinarily  regarded  as  conclusive."  I  am  unable 
to  understand  just  what  either  conclusiveness  of  certificates  or 
presumption  in  favor  of  the  record  do  to  aid  this  appellant. 
The  appellee  says  the  testimony  was  taken  on  December  26th, 
and  not  preserved,  and  appellant  responds  that  the  testimony 
was  closed  on  September  7th,  and  both  parties  then  rested. 
Unless  met  by  certification,  the  assertion  that  the  testimony 
was  taken  on  December  26th  sufficiently  asserts  that  there 
were  proceedings  subsequent,  by  means  of  which  additional 
testimony,  not  preserved,  was  taken. 

6. 

A  parenthetical  reference  in  appellee's  denial  refers  to 
the  decree,  and  the  majority  finds  that  this  is  an  attempt  to 
contradict,  or  at  least  modify,  that  order  set  out  in  appellant's 
amendment,  which  order  recites  that  testimony  was  closed  on 
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September  7th.  Thereupon,  it  points  out  that  the  decree 
states  that,  on  December  26th,  the  parties  ''introduced  their 
evidence. ' '  The  construction  of  these  words  is  that  they  then 
introduced  oil  their  evidence,  and  that,  as  the  record  shows 
testimony  was  taken  earlier  than  that,  and  certified  to  on 
September  30th,  the  decree  erred  in  this  recital,  and  ''must 
have  referred  to  the  transcript  of  the  evidence  filed  November 
12i  1912,  presumably  for  the  use  of  the  judge  in  reaching  a 
decision,"  and  that  "this  conclusion  harmonizes  the  record 
by  giving  effect  to  all  of  its  recitals,"  wherefore  "we  so  con- 
strue the  decree."  The  decree  and  the  record  can  be  har- 
monized otherwise.  The  statement  in  decree  that,  on  a  stated 
day,  the  parties  submitted  "their  evidence"  is  not  necessarily 
in  conflict  with  a  certificate  made  earlier  that  a  transcript 
then  signed  and  certified  contains  all  the  evidence  taken. 
This  recital  can  be  harmonized  as  well,  and  perhaps  more 
naturally,  by  construing  it  to  mean  that  evidence  of  theirs, 
rather  than  all  their  evidence,  was  later  put  in.  Be  that  as 
it  may,  appellant  makes  no  claim  that  the  decree  errs,  and 
no  attempt  was  made  to  correct  it,  which  would  be  the  usual 
method  for  rectifying  any  mistaken  recital  thereof.  For  this 
unsought  reformation  by  this  court,  the  majority  argues  that 
such  entries  are  usually  prepared  by  counsel  and  presented 
for  signature ;  that,  therefore,  such  recitals  are  always  to  be 
read  in  the  light  of  what  has  occurred  in  the  case,  and  in  the 
light  of  the  entire  record ;  that  such  rest,  perhaps,  on  a  cus- 
tom which  may  have  had  its  source  when  all  judgments  were 
entered  as  of  the  first  day  of  the  term ;  wherefore  decrees  are 
prepared  as  though  everything  connected  with  the  hearing 
transpired  on  the  day  the  decree  was  entered. 

It  has  not  been  my  view  that  formal  decrees  duly  entered 
and  appealed  from  may  be  thus  reformed  in  the  appellate 
court,  and  I  find  this  to  be  First  Nai.  Bavik  v.  Eichmeier,  153 
Iowa,  at  157.  Of  two  defendants,  K.  E.  and  A.  E.,  the  latter 
did  not  answer.  Nevertheless,  the  judgment  recites  that  he 
appeared  at  the  hearing  "both  by  counsel  and  in  person." 
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Notice  of  appeal  was  directed  to  both  defendants,  and  the 
attorney  for  K.  E.  signed  an  admission  of  service  as  attorney 
for  both  defendants.  In  this  court,  there  was  ''a  mere  denial^ 
unsupported  by  afiSdavit  or  otherwise,  that  the  counsel 
acknowledging  service  was  attorney  for  A.  E."  But  we  held^ 
that,  though  A.  E.  had  in  fact  never  appeared,  the  recital  in 
the  judgment  that  he  had  appeared  ''must  be  regarded  as 
conclusive  to  the  contrary,  and  the  service  regarded  as 
sufficient/ '  which  is  more  of  an  attack  than  where,  as  here, 
no  attack  is  made  on  the  recitals.  One  wonders  why  the 
Eichmeier  case  was  not  disposed  of  on  present  lines  by  point- 
ing out  that  it  was  quite  customary  to  recite  appearances  of 
those  who  did  not  appear,  and  that,  where  the  fact  of  appear- 
ance was  challenged  and  it  was  ascertained  that  there  had  in 
fact  been  no  appearance,  such  recital  should  be  disregarded. 

7. 

Conceding,  in  one  place,  that  the  denial  ''which  asserts 
ii;  substance  that  material  evidence  was  offered  or  introduced 
December  26,  1912,"  was  not  fully  met,  the  opinion  adds: 

"There  is  room  for  suspicion  that  this  assertion  was 
inspired  by  the  language  of  the  decree,  rather  than  any  real 
diminution  of  the  record;"  that  if  this  is  so,  "it  is  a  per- 
version of  the  rules,  the  design  of  which  is  to  aid,  not  obstruct, 
the  presentation  of  the  true  record  to  this  court." 

This  brings  me  to  another  point.  If  an  assertion  neces- 
sitates a  certification,  though  the  assertion  be  wholly  unsup- 
ported, then  the  necessity  for  certification  cannot  be  affected 
because  a  decree  which  is  referred  to  in  proof  of  the  assertion 
may  be  held  not  to  prove  what  is  claimed.  Whenever  an 
assertion  necessitates  certain  action,  though  there  be  no 
pi^oof  for  the  assertion,  it  is  usually  immaterial  that  it  is  not 
well  proved.  The  majority,  which  concedes  that,  "Of  course, 
a  case  might  be  opened  even  after  both  parties  had  rested,'' 
but  asserts  that  such  opening  is  not  to  be  lightly  admitted 
because  unusual,  should  be  able  to  see  that  it  is  at  least  as 
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usual  as  is  the  signing  of  decrees  as  matter  of  course,  and 
making  false  recitals  of  appearances  therein  because  of  a  cus- 
tom to  have  the  entry  prepared  by  counsel  and  submitted  for 
signature. 

8. 

Other  portions  of  the  opinion  so  confuse  me,  and  seem  so 
much  to  indicate  conclusions  which  are  utterly  unnatural 
from  the  premise  stated,  so  turn  statements  favorable  to 
appellee  into  claims  that  argue  against  appellee,  that  I  do 
not  venture  to  deal  with  them  at  all,  except  by  absolute 
quotation.    This  is  said: 

**The  certification,  if  required,  must  necessarily  be  sufS- 
ciently  specific,  and  no  more  so  than  to  cover  the  denial.  The 
latter  did  not  relate  to  proceedings  prior  to  December  26, 
1912,  and,  therefore,  an  amendment  to  the  abstract,  setting 
out  the  record  prior  to  that  day,  was  not  sustaining  the 
abstract  in  the  particulars  denied  by  appellees.  The  mere 
fact  that  an  inference  from  the  record  prior  to  that  day  might 
contradict  or  tend  to  contradict  such  denial,  would  not  render 
its  certification  necessary  to  obviate  taking  the  denial  as  true. 
Otherwise,  the  advantage  of  specific  denials  and  certifications 
specifically  covering  them  would  be  lost.  The  only  object 
of  certification  is  to  settle  the  specific  dispute  raised  by  a 
denial;  and  when  this  is  accomplished  by  the  undisputed 
record,  there  is  no  occasion  for  certification.  The  amendment 
to  the  appellant's  abstract,  then,  was  not  a  denial  of  appellees' 
additional  abstract,  save  as  it  asserted  that  'no  additional 
evidence  was  offered  by  either  party.'  Let  us  ascertain  from 
the  record,  then,  whether  all  the  evidence  offered  or  intro- 
duced is  contained  in  the  record  before  us;  for,  of  course, 
it  must  have  been  extended  in  the  transcript  certified  by  the 
trial  judge  and  ojQScial  reporter,  and  made  a  part  of  the 
record." 

In  another  place  it  is  said  that  the  conclusion  here  that, 

Vol.  176  Ia.- 
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in  saying  ** their  evidence''  was  introduced  on  December  26th, 
the  court  **mu8t  have  referred  to  the  transcript  of  the  evi- 
dence filed  November  12,  1912,  presumably  for  the  use  of  the 
judge  in  reaching  a  decision,"  harmonizes  the  record;  and 
there  is  added  this : 

**But  this  does  not  fully  meet  the  denial,  which  asserts, 
in  substance,  that  material  evidence  was  offered  or  introduced 
December  26,  1912,  which  they  deny  was  made  of  record  or 
preserved  as  by  law  provided,  or  included  in  the  abstract." 

Then  comes  the  remark  that  there  is  room  for  suspicion 
that  this  assertion  was  inspired  by  the  language  in  the  recitals 
of  the  decree. 

My  density  must  be  pardoned,  but  it  does  seem  to  me 
that  every  word  of  this  does  not  have  the  slightest  meaning 
on  the  question  whether,  if  appellant  asserts  he  has  all  the 
evidence,  and  appellee  denies  this,  and  says  that  evidence 
was  taken  later  which  is  not  in  the  abstract,  and  there  is  no 
certification,  whether  the  denial  of  the  appellee  prevails  or 
does  not  prevail.  In  fact,  some  of  the  language,  used  appar- 
ently to  sustain  the  opposing  conclusion,  if  it  has  any  rele- 
vancy at  all,  indicates  that  the  appellee's  denial  was  not 
sufficiently  met. 

If  no  reference  be  had  to  the  attempts  at  avoidance  and 
explanation  which  the  opinion  makes,  it  seems  patent  that 
this  appeal  should  be  dismissed.  All  I  can  get  out  of  study- 
ing these  attempts,  beyond  being  bewildered,  is  a  reinforced 
conviction  that  the  appeal  should  be  diBmissed. 


Chicaoo,  Great  Western  Railway  Company,  Appellant,  v. 

Board  of  Supervisors,  Appellee. 

DRAINS:    Assessment  of  Benefits — ^Denial  of  AU  Benefits.    A  prop- 
1     erty  owner  will  not  be  permitted  to  say  that  a  drainage  improve- 
ment, properly  established  and  unappealed  from,  does  not  benefit 
his  property  to  any  extent.     (Sec.  1989-al2,  Code  Supp.,  1913.) 
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DBAINS:    Assessment  of  Beneiits— Izregnlaxities  of  Commissionen— 

2  OlMSiflcatlon.  He  who  objects  to  an  assessment  of  benefits,  be* 
cause  the  statutory  procedure  in  respect  to  the  classifications  of 
the  lands  was  not  strictly  complied  with,  must  affirmatively  show 
that  the  variance  resulted  in  an  assessment  different  than  would 
have  resulted  had  the  statute  been  strictly  complied  with.  So  held 
where  the  commissioners  first  figured  the  amount  of  benefits  on  each 
tract  and  then  classified,  instead  of  doing  exactly  the  reverse, 
(Sec.  1989-al2,  Code  Supp.,  1013.) 

DBAINS:    Assessment  of  Benefits — ^Degree  of  Evidence  to  Modify. 

3  An  assessment  will  be  modified  on  appeal  only  on  a  clear  and  satis- 
factory showing  that,  after  considering  the  various  elements  which 
properly  enter  into  the  estimate,  the  court  is  convinced  that  the 
benefits  have  been  inequitably  apportioned.  Evidence  reviewed,  and 
assessment  sustained. 

DBAINS:    Assessment  of  Benefits— Judgment  of  Oommlsffioners  and 

4  Supervisors.  On  the  question  of  sustaining  or  modifying  an 
assessment,  due  deference  will  be  given  to  the  final  action  of  the 
commissioners  and  supervisors,  especially  where  the  record  indicates 
that  their  investigation  was  very  full  and  complete. 

DBAINS:    Assessment  of  Benefits— Ballway  Bight  of  Way—- Elements 

5  Considered.  In  the  assessment  of  a  railway  right  of  way  for  the 
cost  of  a  drainage  improvement,  it  is  pointed  out  that  elements 
properly  considered  were:  (1)  Lessened  cost  of  maintaining 
bridges,  (2)  a  drier  and  better  roadbed,  (3)  lessened  danger  from 
washouts,  (4)  opportunity  to  remove  a  prior  existing  ditch  from 
the  railway  right  of  way,  thus  utilizing  the  full  width  of  the  right 
of  way  for  railway  purposes. 

Appeal  from  Dubuque  District  Court. — Robert  Bonson, 

Judge. 

Thursday,  Jujte  29,  1916. 

This  is  an  appeal  from  an  assessment  levied  against  the 
property  of  the  Chicago,  Great  Western  Railroad  Company 
by  the  board  of  supervisors  of  Dubuque  County  in  proceed- 
ings establishing  a  drainage  district.  The  issues  were  as  to 
the  validity  of  the  assessment  on  account  of  the  method 
employed  by  the  commissioners  and  the  board  of  supervisors 
in  fixing  the  assessment,  and,  second,  whether  or  not  the 
assessment  levied  against  the  property  of  appellant  is  its 
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proper  proportion  of  the  cost  of  the  improvement  and  in 
accordance  with  the  benefits  enjoyed  by  it.  The  case  was 
tried  in  the  district  court  as  in  equity,  and  the  court  con- 
firmed the  assessment  of  the  board  of  supervisors  and  entered 
a  decree  for  the  defendants.  The  plaintiff  appeals. — 
Aifirmed. 

Carr,  Carr  &  Evams,  and  Oearge  T,  Lyon,  for  appellant. 
Brown,  Lacy  &  CleweU,  for  appellee. 

Preston,  J. — The  errors  assigned  relate  to  the  two  mat- 
ters before  stated ;  that  is,  that  the  trial  court  erred  in  refus- 
ing to  set  aside  the  assessment  because  the  commissioners  and 
the  board  of  supervisors  failed  to  follow  the  procedure  pre- 
scribed by  the  statute,  and  erred  in  refusing  to  reduce  the 
assessment.  Appellant  states  in  argument  that  the  question 
presented  is  whether  or  not  the  assessment  levied  against  the 
property  of  appellant  is  equitable  and  is  merely  a  question 
of  fact,  and  appellee  states  it  substantially  the  same  way : 
whether  the  apportionment  of  benefits  assessed  against  appel- 
lant's  property  is  an  equitable  apportionment  as  compared 
with  that  assessed  against  the  various  other  tracts  in  the 
district. 

The  controversy  arises  over  the  assessment  of  benefits 
to  appellant's  property,  consisting  of  right  of  way,  yards 
and  lots  in  Drainage  District  No.  1,  Dubuque  County,  Iowa. 
Some  large  maps  or  plats  were'  offered  in  evidence  and  are 
contained  in  the  abstract.  It  is*  not  practicable  to  set  these 
out  in  the  opinion,  and  we  shall  attempt  to  describe  the  situa- 
tion as  best  we  may.  The  drainage  district  comprises  about 
475  acres  of  land  lying  in  a  comparatively  narrow  valley. 
As  one  witness  puts  it,  this  district  is  not  like  others  out  in 
the  country  and  away  from  race  tracks,  railroad  tracks  and 
other  things.  The  district  is  situated  north  of  and  outside 
the  city  of  Dubuque,  the  southerly  boundary  of  the  district 
coming  to  the  northerly  limits  of  the  city.    The  land  com- 
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prising  the  district  is  cut  up  into  small  tracts,  the  description 
generally  being  as  lots.  Including  the  railroad  right  of  way 
and  the  benefits  to  highway,  there  are  151  separate  tracts 
of  land  in  the  district,  as  to  each  of  which  the  benefits  were 
assessed  and  determined.  The  acreage  of  the  respective  tracts 
varies  from  14/1000  of  an  acre  to  42  54/100  acres.  Many 
of  the  tracts  are  very  small.  For  convenience,  the  acreage  of 
most  of  the  tracts  was  set  out  in  the  report  of  commissioners 
to  assess  benefits,  and  is  shown  in  a  table  set  out  in  the 
abstract.  Fifteen  pages  of  the  abstract  are  taken  in  printing 
this  table.  The  property  within  the  district  is  used  for 
various  purposes,  including  manufacturing,  residences,  truck 
gardening,  farming,  racetrack,  gravel  beds  and  railway  pur- 
poses. The  improvement  consists  of  a  main  drain  and  three 
laterals.  The  main  drain  commences  at  the  extreme  south 
end  of  the  district  at  the  city  limits  and  discharges  into  the 
old  bed  of  the  Little  Maquoketa  River.  At  its  head,  the  main 
drain  is  a  tile  pipe,  which  extends  a  distance  of  a  little  less 

than  2,800  feet,  and  then  becomes  and  continues  to  its  mouth 

* 

an  open  ditch.  The  length  of  the  main  drain  is  about  14,000 
feet.  Lateral  No.  1  is  a  tile  pipe  396  feet  long,  discharging 
into  that  part  of  the  main  drain  where  it  is  a  tile  pipe. 
Lateral  No.  2  is  an  open  ditch  about  312  feet  long,  com- 
mencing at  a  bridge  through  the  right  of  way  of  appellant's 
railroad,  which  bridge  is  at  a  point  where  the  water  coming 
from  the  Peru  Valley,  or  North  Dubuque,  is  held  off  from 
the  railroad  company's  property  by  a  dike  constructed  by 
appellant.  Lateral  No.  3  is  an  open  ditch  extending  along 
the  northeasterly  side  of  the  railroad,  and  is  about  3,000  feet 
long.  The  district  was  established  by  the  board  of  super- 
visors pursuant  to  proceedings  had  on  a  petition  of  property 
owners,  filed  January  30,  1912.  No  appeal  was  taken  from 
the  order  establishing  the  district,  and  the  appeal  taken  to 
the  district  court  was  only  from  the  order  of  the  board  of 
supervisors  adopted  May  9,  1913,  pursuant  to  a  notice  served 
upon  appellant,  fixing  that  date  as  a  time  for  determining 
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the  assessment  of  benefits.  At  that  time,  the  benefits  were 
assessed,  and  the  amount  increased  as  to  one  tract  of  appel- 
lant's property,  the  assessment  against  its  right  of  way.  The 
appellant's  railroad,  as  it  proceeds  northerly  from  the  city  of 
Dubuque,  passes  for  some  distance  through  this  valley  in 
which  the  drainage  district  is  situated.  From  the  city  limits 
northwesterly  for  a  distance  of  a  little  over  one  mile  and  to 
the  northwesterly  end  of  the  racetrack  property  owned  by  the 
Union  Electric  Company,  the  limit  of  the  district  runs  along 
the  southwesterly  edge  of  the  railroad  right  of  way ;  so  that 
for  that  distance  the  railroad  right  of  way  is  outside  of  the 
drainage  district.  The  railroad  then  runs  for  a  distance  of 
something  over  a  mile  through  the  drainage  district.  From 
the  point  where  the  railroad  enters  the  district,  and  for  a 
distance  of  about  1,800  feet,  the  railroad  is  comparatively 
high,  and  as  to  this  part  it  is  not  greatly  affected  by  the 
drainage  system.  From  there  on  to  where  it  passes  out  of 
the  district,  a  distance  of  something  over  3,600  feet,  the  rail- 
road is  constructed  through  low,  swampy,  mucky,  unstable 
ground,  composed  of  a  deposit  of  vegetable  matter,  and  for 
most  of  this  distance  is  constructed  in  substantially  the  bot- 
tom of  the  original  natural  waterway.  For  about  3,000  feet, 
the  main  drain  parallels  and  adjoins  the  railroad  right  of 
way  on  its  southwesterly  side,  and  for  a  distance  of  about 
3,000  feet,  Lateral  No.  3  parallels  and  adjoins  the  railroad 
right  of  way  on  its  northeasterly  side. 

The  property  of  appellant  lying  within  the  district  con- 
sists  of  the  right  of  way  above  referred  to,  passing  through 
the  heart  of  the  district,  and  six  tracts  of  land  of  varying 
sizes,  from  a  fraction  of  an  acre  to  9.8  acres.  The  last  men- 
tioned tract  comprises  defendant's  yards,  as  we  understand 
the  record.  At  a  point  near  the  northerly  end  of  this  last 
named  tract — that  is,  the  yards — is  a  large  culvert  through 
the  railroad  right  of  way,  and  Lateral  No.  2  commences  at 
the  discharge  end  of  this  culvert.  The  water  from  the  Peru 
Road   Valley,   or  North   Dubuque,   lying  easterly   of  these 
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grounds,  comes  to  the  railroad  property  at  this  point,  and, 
before  the  drainage  district  was  established,  there  was,  and 
still  is,  a  large  4itch,  and  the  appellant  had  constructed  a 
large  dike  to  hold  the  water  off  the  tracks.  The  water  comes 
down  from  the  Peru  Road  Valley  along  the  dike,  then  under 
the  track  and  one  sidetrack,  then  along  a  ditch  between  the 
main  track  and  two  sidetracks  to  the  large  culvert  at  the 
north  end  of  the  yards,  thence  through  that  culvert,  and 
now  into  Lateral  No.  2.  This  ditch  brings  down  a  large 
volume  of  water.  The  northerly  part  of  the  tract  on  which 
the  yards  are  situated  is  low,  and,  prior  to  the  construction 
of  the  ditch,  the  water  from  the  valley,  or  North  Dubuque, 
discharged  into  a  low,  flat  area,  and  the  water  stood  over 
it  and  covered  it  sometimes  eight  feet  deep,  and  formed  a 
lake.  Now  this  water  is  discharged  into  the  ditch  and  quickly 
carried  away  and  the  lake  has  been  drained.  The  character 
of  soil  forms  an  unstable  roadbed,  and  there  has  always  been 
trouble  in  maintaining  the  track  in  good  surface  and  line. 
The  right  of  way  at  this  point  is  80  feet  wide.  Prior  to  the 
construction  of  the  drainage  system,  a  ditch  was  maintained 
by  appellant  on  the  southwesterly  side  of  this  track  for  the 
entire  distance  where  the  drainage  ditch  now  parallels  the 
right  of  way.  Large  quantities  of  water  stood  there  most  of 
the  time. 

Prior  to  the  establishment  of  a  drainage  district,  appel- 
lant maintained  nine  wooden  bridges  on  its  right  of  way 
along  the  stretch  of  track,  for  the  purpose  of  affording  private 
crossings  for  the  people  who  owned  the  land  adjacent  to  the 
railroad,  and  these  bridges  frequently  washed  out.  •  Occar 
sionally  Little  Maquoketa  River  overflows  its  banks,  and  the 
water  backs  up  into  this  territory,  and  frequently,  when  there 
is  a  heavy  rain,  the  water  comes  down  from  the  surrounding 
hills  and  the  valleys,  causing  a  flooded  condition.  Prior  to 
the  construction  of  the  drainage  ditch,  the  water  remained 
on  the  land  for  a  considerable  time,  soaking  the  embankment 
on  which  the  railroad  was  built,  and  at  times  the  embankment 
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was  washed  out  and  had  to  be  filled  in  before  trains  could 
paSs.  One  Anderson,  a  civil  engineer  under  the  employment 
of  the  board,  laid  out  the  drainage  district,  designed  and 
superintended  the  construction  of  the  improvement,  and  was 
one  of  the  conunissioners  appointed  by  the  board  to  make 
and  report  on  the  question  of  benefits.  While  Anderson  was 
designing  the  improvements,  he  was  solicited  by  Mr.  Delo, 
appellant's  engineer,  to  make  the  ditch  larger  than  had  been 
planned  and  to  keep  it  off  the  right  of  way  so  as  to  leave 
room  for  the  railway  to  double  track  the  railroad  in  case 
that  should  be  later  desired.  Anderson  did  enlarge  the  ditch 
over  his  original  plans  and  kept  it  off  the  right  of  way.  The 
main  ditch  and  Lateral  No.  3,  both  of  which  parallel  the 
railroad,  are  constructed  outside  the  railroad  right  of  way. 
The  side  away  from  the  railroad  was  in  both  instances  used 
as  the  spoil  bank,  and  the  earth  kept  out  of  the  right  of  way. 
The  location  of  the  two  ditches  paralleling  the  railroad  out- 
side the  right  of  way  has  relieved  appellant  of  the  necessity 
of  maintaining  the  former  ditch  along  the  railroad  right  of 
way  for  over  3,000  feet,  and  has  relieved  it  from  the  neces- 
sity of  maintaining  the  nine  bridges  before  referred  to;  the 
water  passes  off  quickly  and  has  made  the  surrounding 
ground  dry,  has  improved  the  health  conditions  and  given 
appellant  a  better  and  drier  roadbed. 

The  amount  necessary  to  be  raised  for  the  improvement 
had  been  ascertained  to  be  $21,500.  As  stated,  the  151  tracts 
among  which  to  apportion  this  amount  were  irregular  in 
shape  and  varying  in  size.  The  three  commissioners  entered 
upon  their  work  and  went  carefully  over  the  ground,  examin- 
ing each  piece  of  property  and  making  notes  at  the  time  of 
what  their  first  impression  was  as  to  the  proportional  benefits 
accruing  to  each  tract.  When  they  had  gone  over  the  entire 
district,  they  found  that  the  amount  thus  tentatively  appor- 
tioned was  in  excess  of  the  amount  required.  They  then 
went  over  the  entire  district,  re-examining  each  piece,  making 
changes,  and  reducing  some  of  the  apportionments,  and,  when 
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they  had  finished,  found  that  the  aggregate  amount  was  still 
more  than  required.  They  then  went  over  the  entire  dis- 
trict  and  again  examined  each  piece,  making  further  reduc- 
tions and  changes,  making  a  memorandum  in  the  same  manner 
as  before,  and  found  that  the  aggregate  of  their  tentative 
apportionment  was  substantially  the  amount  required.  They 
spent  13  days  in  making  these  various  examinations  and  their 
report.  They  made  their  report,  showing  the  description  of 
each  tract,  the  name  of  the  owner,  the  class  in  which  each 
tract  would  fall,  and  the  amount  of  benefits  apportioned  to 
each  tract.     This  report  was  filed  November  30,  1912. 

Some  of  the  property  owners  filed  objections  to  the  assess- 
ment as  fixed  by  the  commissioners,  and  hearings  were  had 
by  the  board  of  supervisors,  and  the  testimony  of  a  large 
number  of  witnesses  was  taken.  The  hearings  before  ther 
board  continued  about  nine  days.  The  appellant  was  one  of 
the  objectors  so  appearing.  The  board  of  supervisors  not 
only  heard  this  testimony,  but  personally  examined  the  vari- 
ous tracts  of  land  in  the  district,  going  over  the  same  three 
or  four  times,  the  last  occasion  being  in  the  spring  of  1913, 
after  the  ditch  had  been  practically  completed,  when  they 
were  able  to  observe  its  effects,  to  some  extent  At  least.  There- 
after, the  board  fixed  May  9,  1913,  for  further  considering 
and  acting  upon  the  report,  and  gave  notice  to  appellant  of 
a  meeting  and  the  intention  to  increase  the  apportionment 
on  appellant's  right  of  way  from  $1,600,  as  fixed  by  the  com- 
missioners, to  $2,100.  At  this  meeting  and  after  the  hearing, 
the  board  adopted  its  resolution  confirming  and  fixing  assess- 
ment of  benefits.  By  this  resolution,  the  board  reduced  the 
assessment  as  fixed  by  the  commissioners  on  10  tracts  of  land, 
the  total  reduction  amounting  to  $1,710,  and  increased  the 
assessment  over  that  recommended  by  the  commissioners  on 
three  tracts,  the  total  increase  being  equal  to  the  amount  of 
reductions  made.  The  assessments  were  increased  on  the 
property  of  the  Dubuque  Industrial  Corporation  from  $4,600 
to  $5,500,  the  racetrack  property  of  the  Union  Electric  Com- 
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pany  from  $2,500  to  $2,810,  and  on  the  right  of  way  of 
appellant  from  $1,600  to  $2,100. 

All  of  the  three  commifisioners  appointed  to  assess  bene* 
fits  and  four  of  the  seven  members  of  the  board  of  super^ 
visors  were  witnesses  on  the  trial  in  the  district  court.  Mr. 
Anderson,  defendant's  engineer,  was  called  by  appellant  aa 
a  witness  and  testified,  as  to  the  various  tracts  in  the  district 
owned  by  the  appellant,  that  the  amounts  of  the  assessments 
for  benefits  apportioned  against  all  of  them,  taking  into  consid- 
eration the  benefits  received  by  these  tracts  and  the  benefits 
received  by  the  other  tracts  in  the  territory,  were  in  fair 
proportion  to  the  other  tracts,  and  just  and  equitable,  com- 
pared  with  the  other  tracts,  and  that  the  benefits  exceeded 
in  each  case  the  assessment.  The  two  other  commissioners 
testified  substantially  the  same.  The  four  members  of  the 
board  of  supervisors  who  were  called  as  witnesses  for  appellee 
each  testified,  in  substance,  that  of  the  $21,500  that  was 
required  to  be  raised,  the  $2,100  apportioned  and  assessec} 
against  the  right  of  way  of  appellant  was  the  fair,  equitable 
and  reasonable  proportion  of  said  sum  which  that  property 
should  bear,  taking  into  consideration  the  various  amounts 
assessed  against  the  other  pieces  of  property  in  the  territory. 
The  cross-examination  of  these  witnesses  is  set  out  at  some 
length  by  appellant  in  argument,  and  it  is  thought  that 
thereby  their  testimony  was  shaken,  and  it  may  be  this  is 
so  to  some  extent,  but  we  have,  as  of  course  we  should  have, 
taken  their  testimony  all  together.  The  only  testimony 
offered  by  appellant  contradicting  this  testimony  of  the  com- 
missioners and  supervisors  is  that  of  Mr.  Delo,  its  engineer, 
whose  testimony  was  that  none  of  appellant's  property  had 
been  benefited  by  the  drainage  improvement,  and  that  each 
tract  was  worth,  after  the  drainage  system  was  constructed, 
the  same  as  it  was  before. 

The  point  most  strongly  urged  by  appellant  is  in  regard 
to  the  raise  of  $500  on  its  right  of  way,  and  it  is  doubtful. 
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under  the  record,  whether  they  are  in  position  to  object  to 

the  original  assessment  or  the  confirmation 

1.  Drains:  thereof  of  the  other  two  amounts.     There 

assessment  or 

of  au  ben^u!**  ^^  °^  appeal  from  the  order  establishing 

the  district  and  including  its  right  of  way 
therein,  and,  under  the  statute  and  the  authorities,  appellant 
cannot  now  be  heard  to  say  that  its  property  has  not  been 
benefited  to  any  extent.  Section  1989-al2,  Code  Supp.,  1913; 
Kelley  v.  Drainage  District,  158  Iowa  735. 

1.  Conceding  that  the  method  of  procedure  prescribed 
by  the  statute  was  not  strictly  complied  with  as  to  classifica- 
tion, variance  therefrom  does  not  defeat  the  jurisdiction  of 

the  board  or  the  court.     If  it  be  conceded 

2.  Drains:  that  the  commissioners  first  ascertained  the 

assessment  of 

ben^ts:  ir-       amouut  of  benefits  to  be  apportioned  to  the 

regularities  of  ^ 

c?as8?flcaUoEL* '  respective  tracts  and  then  figured  and  desig- 
nated the  class,  and  that  this  is  not  the 
method  contemplated  by  the  statute,  there  is  no  showing  in 
this  case  that  the  result  is  different  than  it  would  have  been, 
had  they  first  designated  the  class  and  then  figured  the 
amounts.  It  does  not  appear  that  appellant  has  been  preju- 
diced in  any  manner  by  this  procedure.  It  has  been  held  that, 
in  the  absence  of  a  showing  of  prejudice,  even  if  it  can  be 
said  that  the  method  employed  varied  from  that  defined  by 
the  statute,  the  findings  will  not  on  that  account  be  disturbed. 
Hampe  v.  Hamilton  County,  146  Iowa  280;  Kelley  v.  Drain^ 
age  District,  158  Iowa  735;  Lightner  v.  Board,  145  Iowa 
95;  Chicago,  M,  &  St,  P.  R.  Co.  v.  Monona  County,  144 
Iowa  171;  Crosley  v.  Board,  157  Iowa  590. 

2.  Under  the  record  in  this  case,  neither  the  district 
court  nor  this  court  is  authorized  to  set  aside  the  levy,  and 
the  utmost  relief  which  can  be  granted  is  to  modify  or 

reduce  a  given  assessment;   and   even  this 

'•  S^ssm^ntof     measure  of  relief  may  not  be  given  except 

of  evidence^^  whcn  the  court  is  satisfied,  upon  clear  and 

satisfactory  showing,  that,  after  considering 


1 
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the  various  elements  which  may  properly  enter  into  the  esti- 
mate, the  cost  has  been  inequitably  apportioned.  If  such 
showing  is  not  made,  the  assessment  must  be  sustained.  Chi- 
cagoi  R.  I.  &  P.  B.  Go,  v.  ^righJt  CamUy  Drainage  District, 
175  Iowa  417. 

As  we  have  said  many  times,  because  the  trial  court 
saw  and  heard  the  witnesses,  we  should  give  some  weight  to 
its  finding.     In  addition  to  that,  the  commissioners  and  the 

members  of  the  board  of  supervisors  per- 

*'  Ss^mentof      tonally  inspected  the  different  properties  in 

men? of  com^*^"    ^^^^  district,  which  neccssarily  is  a  great  aid 

S/^l^teo?*?"^    to  them  in  fixing  the  assessments.    They  were 

describing,  or  attempting  to  describe,  as  wit- 
nesses, what  they  had  personally  seen  as  to  the  surroundings 
and  the  character  of  the  different  properties,  and,  as  we  said 
in  Mittnum  v.  Farmer,  162  Iowa  364,  at  370,  the  fact  that 
the  commissioners  and  the  board  of  supervisors,  whose  duty 
it  was  to  fix  the  assessment,  personally  inspected  the  property, 
should  also  be  given  weight. 

We  have  heretofore  set  out  the  testimony  of  defendant's 
engineer,  Anderson,  and  other  witnesses,  that  the  apportion- 
ment was  equitable,  etc.  No  fraud  is  claimed.  Even  though 
we  should  think  the  assessment  against  appellant's  right  of 
way  was  high,  we  think  defendant  has  not  overcome  the  pre- 
sumption in  favor  of  the  assessment,  nor  has  it  presented  any 
facts  from  which  this  court  can  determine  at  what  amount 
the  assessment  should  be  fixed. 

Appellant  contends  that  the  only  expense  the  railroad 
company  has  been  relieved  of  by  the .  construction  of  the 
improvement  is  the  expense  of  maintaining  the  bridges  which 

formerly  were  on  its  right  of  way,  which 
6.  Drains  :  amounted  to  about  $20  per  year,  which  is  the 

aBsessment  or  k-       ^         7 

w^y  ^iSAt?"**     interest  at  six  per  cent,  on  $333.33 ;  that  the 
coMidelSi.^**    principal  sum,  therefore,  represents  the  maxi- 
mum value  of  the  benefits.    This  is  the  only 
basis  given  by  appellant  anywhere,  ad  we  read  the.  record,  for 
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any  change  in  the  assessment.  But,  under  our  statement  of 
the  facts  in  a  prior  division  of  the  opinion,  we  think  the 
resulting  benefits  to  the  railroad  company  were  more  than 
this.  Some  of  the  resulting  benefits  to  the  company  were 
the  removal  of  the  stagnant  water  standing  in  the  swamp; 
the  improvement  left  the  right  of  way  and  surrounding 
country  free  from  water,  thus  making  a  drier  and  better 
roadbed;  the  water  was  carried  oflP  more  quickly  in  case  of 
floods,  thus  preventing  washouts  of  the  tracks;  defendant 
was  permitted  to  remove  the  ditch  off  the  right  of  way,  thus 
giving  the  railroad  the  use  of  its  entire  80  feet ;  as  well  as  the 
saving  in  expense  of  constructing  and  maintaining  the  nine 
private  crossing  bridges  referred  to  by  appellant.  Further- 
more, the  present  bridges  take  the  place  of  thepe  nine  former 
bridges  maintained  by  the  railroad  company.  The  present 
bridges  are  on  the  right  of  way  of  the  drainage  district  and 
over  the  drainage  ditches  and  are  built  and  maintained  by 
the  drainage  district.  As  before  stated,  as  first  planned,  the 
ditch  was  to  be  smaller  than  it  was  finally  constructed.  The 
engineer's  estimate  on  his  first  plan  was  that  the  improve- 
ment was  to  cost  about  $16,000;  but,  at  the  request  of  Mr. 
Delo,  the  appellant's  engineer,  the  ditch  was  made  larger 
and  constructed  off  appellant's  right  of  way.  The  result  of 
this  change  was  that  the  cost  of  the  improvement  was'$21,500w 
Aside  from  this,  as  we  have  already  stated,  the  engineer  for 
the  district,  who  planned  the  district,  superintended  its  con- 
struction, served  as  one  of  the  commissioners  to  assess  dam- 
ages, and  as  one  of  the  commissioners  to  assess  benefits,  and 
had  repeatedly  examined  every  tract  of  land  in  the  district, 
states  that,  as  to  each  of  the  tracts  within  the  district  owned 
by  appellant,  the  assessment  made  was  in  fair  proportion  to 
the  other  tracts  in  the  district.  Such  was  the  testimony  of 
other  witnesses. 

Our  conclusion  is  that  the  judgment  of  the  district  court 
was  right,  and  it  ought  to  be  and  is — Affirmed. 

Deemer,  Weaver  and  Salinger,  JJ.,  concur. 
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City  op  Des  Moines,  Appellee,  v.  Edwin  J.  Fbisk^  Adminis- 
trator, Appellant. 

NEW   TBIAIi*.    Newly  Dljm>Tered   Evidence— "Oonuilatlve"    Evi- 

1  denoe  Defined.  Admissions  of  a  party  to  a  suit  as  to  how  an  injury 
occurred,  is  not  cumulative  to  the  direct  evidence  of  those  who  wit- 
nessed the  occurrence.  Held,  newly  discovered  evidence,  in  the  form 
of  such  admissions,  was  non-cumulative  and  entitled  defendant  to 
a  new  trial. 

NEW  TBIAL:    Newly  DiscoTexed  Evidence-— Diligence.    Record  re- 

2  viewed;  and  held  that  defendant  had  exercised  due  diligence  in 
making  discovery  of  new  evidence,  it  appearing  that  plaintiff  had 
denied  making  any  statements  at  the  time  of  her  injury  as  to  how 
the  accident  happened,  and  that  those  who  knew  to  the  contrary 
refused  to  divulge  their  knowledge  until  after  the  trial. 

Appeal  from  Polk  District  Court. — ^W.  S.  Ayres,  Judge. 

Thursday,  June  29,  1916. 

Petition  for  a  new  trial  was  sustained.  The  defendant 
appeals. — Affirmed. 

John  L.  Gillespie,  for  appellant. 

H,  W.  Byers,  Eskil  C.  Carlson  and  E.  M.  Steer,  for 
appellee. 

Ladd,  J. — ^At  about  8  o'clock  in  the  evening  of  May  20, 
1912,  Mrs.  Berg,  with  her  husband,  alighted  from  a  street 
car  at  the  corner  of  17th  and  Walnut  Streets  in  Des  Moines, 

proceeded  south  on  17th  Street  and  Dean 
1.  NSW  trial:        Avenue,    down    18th    Street    toward    Court 

newly  disco v* 

ered  evidence:     Avenuc.     Eighteenth    Street   had   been    cut 

"cumulative"  ° 

defined^  down,    and    burned    cinders    and    clinkers 

dumped  by  the  city  along  the  line  for  a  walk. 
When  at  about  the  middle  of  the  block,  Mrs.  Berg  fell,  and 
a  fracture  of  the  femur  was  the  consequence.    She  instituted 
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a  suit  for  damages  against  the  city  and  recovered  judgment 
in  the  sum  of  $1,125.  A  petition  for  new  trial  was  filed 
February  7,  1914,  and,  on  hearing,  an  order  was  entered 
sustaining  the  petition.  The  administrator  of  the  estate  of 
Mrs.  Berg,  who  departed  this  life  after  the  trial,  challenges 
the  su£Sciency  of  the  evidence  to  sustain  this  order.  Evidence 
was  adduced  on  the  original  trial  tending  to  show  that  the 
binder  walk  was  rough,  with  large  clinkers  sticking  through 
the  cinders  from  one  to  three  inches.  Mrs.  Berg  testified 
that  as  she  was  walking  along  her  right  foot  struck  one  of 
these  clinkers  and  was  twisted ;  that  her  husband  was  about 
half  a  block  back  of  her,  somewhat  intoxicated,  and  that  he 
immediately  came  where  she  was  but  did  not  assist  her;  that 
she  was  familiar  with  the  walk,  but  did  not  have  her  glasses 
with  her,  and  was  not  afraid  of  getting  hurt;  that  Charles 
Tedrow,  his  mother,  and  sister  came  to  her  after  she  had 
fallen,  and  that  she  had  not  there  stated  how  the  accident 
happened.  The  husband  corroborated  her  testimony,  and 
denied,  on  cross-examination,  having  staggered  against  her 
and  caused  her  to  fall.  On  the  part  of  the  city,  two  witnesses 
swore  that  they  saw  Mrs.  Berg  trying  to  hold  her  husband 
on  the  sidewalk  when  they  were  passing  along  17th  Street, 
and  Mrs.  Bunn  testified  that,  after  Mrs.  Berg  had  reached 
her  home  she  had  said  she  ran  ahead  to  open  the  door  and 
fell  over  something;  that  she  "did  not  know  for  sure  what 
she  stumbled  or  fell  over,  but  it  may  have  been  a  foot." 
Mrs.  Berg  denied  having  so  stated,  but  admitted  having  said 
she  was  running  and  fell.  Charles  Tedrow  testified  to  having 
seen  Mrs.  Berg  sitting  on  the  sidewalk,  yrith  her  husband 
lying  at  her  side,  that  he  helped  her  up  and  went  for  assist- 
ance and  took  her  home. 

I.  Considerable  of  the  newly-discovered  evidence  was 
impeaching  or  cumulative.  The  affidavit  of  Albert  Anderson 
merely  related  what  Berg  had  said  to  him,  and  the  condition 
of  the  walk.  TJie  latter  had  been  gone  into  fully  at  the  trial, 
and  the  testimony  of  the  witness  was  cumulative.    Testimony 
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of  what  Berg,  who  was  not  a  party  to  the  suit,  may  have 
said  out  of  court  would  be  impeaching,  as  would  testimony 
of  what  he  may  have  said  to  Anna  Jones.  That  a  new  trial 
will  not  be  granted  on  newly  discovered  impeaching  or  cumu- 
lative evidence,  is  well  settled.  Morrow  v,  Chicago,  B.  I.  &  P. 
E.  Co.,  61  Iowa  487.  Nor  do  we  think  the  testimony  of  Hazel 
Anderson  alone  would  be  sufficient.  She  claims  to  have  seen 
Mrs.  Berg  and  her  husband  walking  together  on  18th  Street 
shortly  before  Mrs.  Berg  fell,  but  not  to  have  seen  her  fall, 
and  does  not  pretend  to  say  that  Berg  was  not  at  considerable 
distance  back  of  her  at  that  time.  When  she  did  look,  they 
were  together,  and  this  was  after  the  fall.  What  she  claims 
to  have  seen  was  not  inconsistent  with  evidence  adduced  at 
the  trial,  for  Mrs.  Berg  ran  on  ahead  after  they  had  started 
down  18th  Street,  and  her  husband  came  up  after  she  had 
fallen.  It  would  not  aid  in  determining  how  the  accident 
occurred.  The  only  evidence  discovered  which  was  not  open 
to  objection  was  that  of  Mrs.  Tedrow  and  her  daughter,  Vema, 
both  of  whom  swore  that  they  went  over  to  where  Mrs.  Berg 
was  lying  on  the  walk,  and  her  husband  on  the  parking  a 
few  feet  away ;  that  Mrs.  Tedrow  rubbed  Mrs.  Berg  with  lini- 
ment and  asked  her  what  hurt  her,  to  which  she  replied  that 
"Andy  Berg,  her  husband,  fell  on  her,  that  that  was  what 
injured  her.''  No  evidence  tending- so  to  show  had  been  intro- 
duced on  the  original  trial,  and  what  these  witnesses  would 
testify  was  not  open  to  the  objection  of  being  cumulative 
or  impeaching.  As  the  evidence  was  of  admissions  by  a  party 
to  the  suit,  and  bore  directly  on  the  issue  as  to  whether  the 
injury  suffered  was  in  consequence  of  the  city's  negligence, 
it  was  material  and  substantive — not  impeaching.  Mayer  v. 
Hamre,  162  Iowa  662;  Murray  v.  Weber,  92  Iowa  757,  759. 
Nor  was  it  cumulative.  To  be  cumulative,  evidence  must  be 
of  the  same  kind  to  the  same  point,  and  it  seems  to  be  generally 
held  that  admissions  by  a  party  to  a  suit  of  how  something 
occurred  are  not  the  same  kind  as  direct  evidence  of  those 
who  witnessed  the  occurrence.    Wayt  v.  B.  C.  B.  &  M,  B.  Co., 
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45  Iowa  217 ;  Means  v.  Yieager,  96  Iowa  694 ;  Cook  v.  Smith, 
58  Iowa  607 ;  SeeUy  v.  Perry,  52  Iowa  747 ;  BuUard  v.  Bui- 
lard,  112  Iowa  423.  There  was  no  testimony  that  the  injury 
was  caused  in  the  manner  said  to  have  been  admitted,  and 
the  only  evidence  to  which  it  might  be  cumulative  was  that 
of  Mrs.  Runn,  concerning  an  admission  of  Mrs.  Berg's  that 
when  running  she  may  have  stumbled  over  a  foot.  This, 
however,  describes  a  different  cause,  and  therefore  is  not  to 
the  same  point.  We  are  of  the  opinion  that  evidence  recited 
in  the  afiSdavits  of  Mrs.  Tedrow  and  daughter  was  material 
and  not  cumulative. 

II.  Nor  are  we  ready  to  denounce  the  city  as  wanting 
in  diligence.  Mrs.  Berg  testified  that  she  made  no  statements, 
at  the  time  of  the  occurrence,  as  to  how  she  was  injured. 

Kern,  agent  for  the  city,  testified  to  having 
2.  New  trial:        interviewed  Mrs.  Tedrow  and  daughter,  and 

newly  dlscov-  ° 

di8^«ttce.*"^®*     ^^^^  ^^^y  refused  to  give  any  information, 

and  that  he  did  not  know  of  the  conversation 
between  Mrs.  Tedrow  and  Mrs.  Berg.  Carlson,  assistant  of 
the  city  attorney,  swore  that  he  had  charge  of  the  investiga- 
tion, and  was  not  aware  that  the  witnesses  would  testify  as 
stated  in  their  aflSdavits.  If  these  men,  who  had  entire  charge 
of  the  investigation,  did  not  know,  it  is  altogether  likely  that 
the  city  attorney  was  not  aware  of  the  possibility  ot  obtaining 
such  evidence.  The  court  did  not  err  in  finding  that  the 
city  had  exercised  due  diligence.  The  newly  discovered  evi- 
dence, when  adduced  at  another  trial,  may  result  in  a  different 
verdict,  and  we  are  not  inclined  to  interfere  with  the  finding 
that  this  is  probable  and  likely,  and  a  different  verdict  is 
reasonably  to  be  anticipated.  It  cannot  be  said  from  the 
record  before  us  that  the  trial  court,  in  ordering  a  new  trial, 
abused  its  discretion. — Affirmed. 

Evans,  C.  J.,  Gaynor  and  Salinger,  JJ.,  concur. 


Vol.  1761a.— 45 
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Clinton  Sugar  Refining  Company,  Appellant,  v.  W.  W. 

HoRRAs,  Appellee. 

PLEADING:    Demnxrer-^GToiuidB— SUtota  of  FrandB.    A  demumr 

1  will  lie  to  a  pleading  which  seeks  recovery-  on  a  contract  within  the 
statute  of  frauds  (Sec.  3561,  Par.  6,  Code,  1897),  even  though  such 
demurrer  admits  the  contract  (for  the  purpose  of  the  pleading), 
and  even  though  the  contracts  within  the  statute  of  frauds  hut 
not  denied  in  the  pleadings  may  be  enforced.  (Sec  4627,  Code, 
1897.) 

FRAUDS,    STATUTE   OF:      Sale   of   Penonal   Pioperty— Pioperty 

2  Not  Owned  by  Vendor-— Ezpendltnre  In  Pioenring.  An  oral  con- 
tract for  the  sale  of  corn  which  at  the  time  is  not  owned  by  the 
vendor,  and  for  which  he  has  no  outstanding  contracts,  and  which 
he  must  buy  wherever  he  can,  is  not  within  the  statute  of  frauds. 

Weaver,  J.,  dissents. 

Appeal  from  Dallas  District  Court. — ^W.  H.  Pahey,  Judge. 

Thursday,  June  29,  1916. 

This  is  a  suit  upon  an  oral  contract  for  the  sale  of  com. 
Defendant's  demurrer  to  the  petition  was  sustained  and  the 
petition  dismissed,  and  judgment  rendered  against  plaintiff 
for  costs.    The  plaintiff  appeals. — Reversed  and  Bemaaided. 

Read  &  Beady  for  appellant. 
White  &  Clarke,  for  appellee. 

Preston,  J. — Plaintiff,  appellant,  is  a  corporation  located 
at  Clinton,  Iowa,  and  engaged  in  the  business  of  milling  com 
and  manufacturing  com  products.  It  is  alleged  in  the  peti- 
tion that,  about  the  6th  of  June,  1913,  the  plaintiff,  through 
an  agent  named  Morgan,  entered  into  an  oral  contract  with 
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the  defendant,  who  resides  at  Woodward,  Iowa,  whereby 
plaintiff  agreed  to  pay  defendant  59^  cents  per  bushel  for 
10,000  bushels  of  a  certain  grade  of  com,  described  as  No.  3 
Yellow,  or,  if  the  com  was  plain  No.  3,  the  price  was  to  be 
59  cents,  net,  on  the  track  in  Chicago;  and  it  is  alleged  that 
defendant  did  not  have  any  of  the  com  which  he  thus  con- 
tracted to  deliver,  but  was  to  buy  the  same  from  farmers  in 
the  vicinity  at  whatever  price  he  was  able  to  get  it,  and  in 
turn,  to  sell  the  same  to  plaintiff.  The  defendant  agreed  to 
sell  10,000  bushels  of  com  to  plaintiff  on  the  terms  as  afore- 
said. Thereafter,  defendant  reported  to  plaintiff's  agent  that 
he  was  unable  to  get  any  such  com  and  could  not  fulfill  his 
contract  within  the  time  set  for  delivery,  and  asked  an  exten- 
sion of  time,  which  was  granted.  Defendant  failed  to  ship 
any  of  the  com.  Bather  than  to  shut  down  its  mills,  plaintiff 
purchased  10,000  bushels  of  No.  3  com  oi^  the  open  market 
and  was  compelled  to  pay  the  market  price  therefor — ^77  cents 
per  bushel ;  so  that  the  net  loss  to  plaintiff  was  $1,800.  Plain- 
tiff also  alleges  that  defendant  did  not  own  or  have  contracted 
for  delivery  the  com  which  the  defendant  agreed  to  procure 
and  sell  to  plaintiff,  but  that  defendant  was  to  purchase  the 
corn  from  farmers,  in  order  to  fulfill  his  contract  with  the 
plaintiff.  The  defendant  demurred  to  the  petition,  on  the 
ground  that  the  plaintiff  is  seeking  to  recover  damages  for 
breach  of  the  oral  contract  for  the  sale  and  delivery  of  per- 
sonal property,  and  that  no  part  of  the  property  was  delivered 
or  any  part  of  the  alleged  purchase  price  paid ;  that,  therefore, 
the  contract  was  within  the  statute  of  frauds.  As  before 
stated,  the  demurrer  was  sustained.  By  demurring,  the 
defendant  admits  the  facts  well  pleaded  in  the  petition.  The 
contract  is  therefore  admitted,  and  it  is  admitted  that  defend- 
ant did  not  own  or  have  contracted  for  delivery  the  com 
which  he  had  agreed  to  sell  to  plaintiff. 

1.    The  first  question  presented  is  as  to  whether,  under 
the  circumstances  of  this  case,  a  demurrer  to  the  petition  will 
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lie.    It  is  contended  by  appellant  that  the  demurrer  should 

not  have  been  sustained,  in  view  of  Section. 

'  demurrer:  4627,  Code,  1897 ;  that  the  contract  sued  upon 

statute  of  is  not  denied  in  the  pleadings,  but  is  admitted 

frauds. 

by  the  demurrer,  and  that,  therefore,  the 
statue  of  frauds  is  inapplicable,  by  reason  of  the  section  of 
the  statute  just  referred  to.    That  statute  reads: 

**The  above  regulations,  relating  merely  to  the  proof  of 
contracts,  shall  not  prevent  the  enforcement  of  those  not 
denied  in  the  pleadings,  except  in  cases  when  the  contract  is 
sought  to  be  enforced,  or  damages  recovered  for  the  breach 
thereof,  against  some  person  other  than  him  who  made  it.'' 

The  question  now  presented  seems  to  have  been  deter- 
mined in  Babcock  v.  Meek,  45  Iowa  137.  Section  4627,  which 
was  then  Section  3666  of  the  Code  of  1873,  and  other  sections 
of  the  Code  of  18T3  corresponding  with  Sections  4625,  4627» 
4628  and  3561,  were  construed  in  the  Babcock  case,  and  the 
holding  was  against  the  contention  of  appellant  on  this  point. 
This  case  has  been  followed  in  a  number  of  cases  since  then. 
See  Wiseman  v.  Thompson,  94  Iowa  607 ;  Burden  v,  Kndghi, 
82  Iowa  584,  586;  Graves  v.  Clark,  101  Iowa  738,  742;  Marr 
V.  Burlington,  C.  B.  &  N,  R.  Co.,  121  Iowa  117.  And,  as 
having  some  bearing,  see  Cahill  v,  Illinois  Cent,  B»  Co.,  137 
Iowa  577,  581 ;  20  Cyc.  311  to  315. 

We  think  that,,  under  the  authorities,  a  demurrer  to  the 
petition  will  lie  where,  on  the  face  thereof,  it  shows  that  l^e 
cause  of  action  is  barred  by  the  statute  of  limitations ;  or  that 
the  petition  fails  to  show  the  contract  to  be  in  writing  where 
it  should  be  so  evidenced.    Section  3561,  Par.  6,  Code,  1897. 

2.  We  then  come  back  to  the  question  as  to  whether  the 
contract  alleged  in  the  petition,  which  is  admitted  by  the 

demurrer,  is  within  the  statute  of  frauds.    It 

^*  OTiomiBor:       is  contended  for  appellee  that  the  contract 

propertyf  sucd  ou  is  ouc  in  relation  to  the  sale  of 

owned  by  personal    property,    and    is    clearly    within 

vendor:  ^    r>t  r>, 

w«2^iture        the  provisions  of  Section  4625,  Sub.  1,  of 
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the  Code;  but  appellant  insists  that  appellee  overlooks  or 
ignores  Section  4626  of  the  Code,  and  the  allegation  in  the 
petition  that,  at  the  time  of  entering  into  the  oral  contract 
with  def endanty  the  defendant  did  not  own  or  have  contracted 
the  com  purchased  of  the  defendant  by  tiiis  plaintiff  under 
said  contract,  but  that  the  defendant  was  to  purchase  said 
com  from  the  farmers  at  whatsoever  price  he  was  able,  and, 
in  turn,  to  sell  the  same  to  this  plaintiff.  Appellees  say  that 
the  contracts  to  which  the  first  exception  in  Section  4626  of 
the  Code  applies  are  not  contracts  for  the  sale  of  merchandise 
at  all,  but  are  contracts  for  the  performance  of  work  and 
labor.  But  we  think  this  would  be  too  narrow  a  construction 
of  the  language  used.  They  also  say  that,  if  the  contract 
involved  in  any  case  is  a  contract  for  the  sale  of  merchandise, 
it  makes  no  difference  whether  the  merchandise  is  owned  by 
the  contracting  vendor  or  not;  but,  if  the  contract  is  a  con- 
tract for  the  sale  of  chattels  pure  and  simple,  that  it  makes 
no  difference  whether  the  chattels  to  which  the  contract  relates 
are  owned  by  the  contracting  vendor  or  are  in  his  possession 
or  not, — ^that  it  does  not  alter  the  nature  of  the  contract. 
Appellee  cites  20  Cyc.  241,  242;  29  Am.  &  Eng.  Encyc.  of 
Law  (2d  Ed.)  963,  et  seq.;  Pitkin  v.  Noyes  (N.  H.),  97  Am. 
Dec.  615;  Crookshcunk  v.  Burrell  (N.  Y.),  9  Am.  Dec.  187; 
Dierson  v.  Petersmeyer,  109  Iowa  233,  234;  Johnson  v,  Hol- 
land, 124  Iowa  157.  But  it  is  conceded  by  counsel,  as  we 
understand  it,  that  none  of  these  cases  are  precisely  in  point, 
and  in  fact  there  is  no  case  so  in  point. 

It  is  appellant's  contention  that  where,  at  the  time  of 
making  the  contract,  the  article  of  personal  property  con- 
tracted to  be  sold  is  not  owned  by  the  vendor  and  ready  for 
delivery,  and  the  vendor  must  necessarily  expend  labor,  skill 
or  money  in  producing  or  procuring  the  personal  property 
concerning  which. the  contract  is  made,  then  the  first  sub- 
division of  Section  4625,  Code,  1897,  does  not  apply,  and  the 
contract  is  not  within  the  statute.  And  they  cite  in  support 
of  their  proposition  Brovm  v.  AUew,  35  Iowa  306,  310 ;  Mighell 
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V.  Dougherty,  86  Iowa  480;  Lewis  v.  Evans,  108  Iowa  296. 
And  they  also  cite  Section  4626  of  the  Code.  Connjael  say 
that,  so  far  as  they  are  able  to  find,  no  other  state  has  such 
a  statute  or  law  as  Section  4626  of  our  Code — ^that  is,  in  so  far 
as  said  section  provides  that,  where  money  is  necessarily  to 
be  expended  in  producing  or  procuring  the  property  sold, 
the  statute  of  frauds  does  not  apply ;  that  in  other  states  and 
in  England,  the  authorities  hold  that  the  matter  turns  upon* 
the  question  of  whether  or  not  the  contract  was  essentially 
a  contract  for  the  sale  of  personal  property,  or  whether  the 
essence  of  the  contract  was  the  doing  of  the  work  or  labor 
which  was  to  be  expended.  Section  4626,  or  so  much  of  it  as 
applies,  reads: 

''The  provisions  of  the  first  subdivision  of  the  preceding 
section  do  not  apply  when  the  article  of  personal  property 
sold  is  not  at  the  time  of  the  contract  owned  by  the  vendor 
and  ready  for  delivery,  but  labor,  skill  or  money  is  necessarily 
to  be  expended  in  producing  or  procuring  the  same." 

We  think  that  the  legislature  intended  to  cover  such  a 
case  as  the  one  at  bar  when  it  provided  that,  where  money  is 
to  be  expended  in  producing  or  procuring  property,  the  stat- 
ute of  frauds  does  not  apply.  It  is  significant  that  the  words 
''producing  or  procuring''  are  used.  Labor  is  usually 
expended  in  producing  an  article ;  skill  or  money  are  usually 
expended  in  procuring  it. 

In  the  instant  case,  defendant  admits  by  the  demurrer 
the  making  of  the  contract;  admits  that  he  did  not  at  that 
time  have  or  own  the  com  which  he  contracted  to  deliver; 
admits  that  he  was  to  purchase  the  com  where  he  could,  and, 
in  turn,  deliver  it  to  plaintiff.  It  is  not  alleged  that  defend- 
ant did  in  fact  purchase  any  com;  but,  had  he  done  so, 
money  would  necessarily  have  had  to  be  expended  in  pro- 
curing it,  unless  we  are  to  assume  that  someone  was  going 
to  make  him  a  gift  of  it. 

Appellant  cites  Brown  v.  Allen,  35  Iowa  306.  At  page 
310  of  that  case,  the  court  said : 
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* '  The  contract  alleged  in  the  answer  is,  in  substance,  that 
Allen  should  from  time  to  time  advance  money  to  Bunnell 
for  the  purpose  of  purchasing  grain,  by  the  latter,  which  he 
did  not  own  at  the  time  of  the  contract  or  when  the  advances 
were  made,  but  both  money  and  labor  were  necessarily  to  be 
expended  in  procuring  the  same,  and  that  Allen  should  have 
a  lien  upon  the  grain  purchased  as  security  for  his  advances, 
and  a  right  to  take  possession  of  the  grain  when  he  deemed 
it  for  his  interest  to  do  so.  The  contract  is  clearly  within  the 
exceptions  in  the  statute  of  frauds,  and  good  and  valid  between 
the  parties  and  capable  of  being  enforced  without  a  delivery 
of  the  grain  to  Allen." 

Counsel  for  appellee  concede  that  the  case  is  correctly 
decided,  but  they  say  that  the  consideration  in  that  case  had 
passed  from  Allen  to  Bunnell.  But  such  was  not  the  fact 
at  the  time  the  contract  was  made,  and  the  holding  is  not 
made  to  turn  upon  that  fact. 

In  MigheU  v,  Dougherty ^  86  Iowa  480,  the  plaintiff  orally 
contracted  with  defendant  to  deliver  to  him  at  his  elevator  in 
Lake  City,  Iowa,  1,500  bushels  of  oats  of  the  crop  of  1890, 
then  raised  and  unthreshed,  at  the  agreed  price  of  18  cents  per 
bushel;  and  the  court  said  that  the  question  was  squardy 
80  raised  as  to  whether  a  sale  of  growing  grain,  to  be  delivered 
in  marketable  condition,  harvested  and  threshed,  when  no  part 
thereof  is  delivered,  and  none  of  the  purchase  price  is  paid, 
can  be  taken  out  of  the  operation  of  our  statute  of  frauds 
by  virtue  of  the  exception  in  the  statute,  now  Section  4626, 
and  it  was  said  that  the  authorities  in  our  own  state  throw 
very  little  light  on  the  question.  The  holding  was  that  the 
contract  was  within  the  statute,  because  the  defendant,  by 
harvesting  and  threshing  and  hauling  to  market  his  oats,  was 
not  bestowing  labor,  skill  or  money  in  either  producing  or 
procuring  the  oats,  and,  because  he  expended  no  labor,  skill 
or  money  by  virtue  of  the  contract,  he  would  not  have  done 
BO  if  the  contract  had  never  existed.  But  at  page  485  of  that 
case,  we  find  this  significant  language: 
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^^The  word  ^producing/  under  the  statute,  means  ^giving 
being  or  form  to/  'manufacturing/  'making;'  and  'procuring' 
means  'bringing  into  possession,'  'obtaining.'  Hence  the 
labor,  skill  or  money  necessarily  expended  for  'producing  or 
procuring'  the  article  must  be  in  giving  it  being  or  form, 
manufacturing  or  making  it,  or  in  bringing  the  article  into 
possession,  as  by  purchasing  it,  and  the  like." 

In  that  case,  the  court  announces  the  rule  that,  if  the 
labor,  skill  and  money  which  are  to  be  expended  by  the  vendor 
in  producing  or  procuring  the  property  are  wholly  incidental 
and  only  what  would  have  been  done  by  the  vendor  in  the 
ordinary  course  of  his  business  and  if  the  contract  had  never 
been  made,  then  the  contract  remains  within  the  statute  of 
frauds;  and,  at  page  490,  that  fact  was  made  the  turning 
point  in  the  case.  We  think  that,  on  this  point,  the  instant 
case  is  differentiated  from  the  Mighell  case.  The  vendor  in 
the  instant  case  had  no  com,  nor  did  he  own  any,  nor  have 
any  contracted  for  delivery.  His  undertaking  was  to  go  out 
and  find  the  com,  buy  it  and  turn  it  over  to  the  plaintiff  at 
59  cents  per  bushel.  In  order  to  buy  it,  he  necessarily  would 
have  been  compelled  to  expend  money  which  he  otherwise 
would  not  have  spent. 

For  the  reasons  given,  we  are  of  opinion  that  the  contract 
alleged  in  the  petition  as  amended  is  not  within  the  statute 
of  frauds,  but  comes  within  the  exception  referred  to,  and  that 
the  court  was  in  error  in  holding  otherwise. 

The  judgment  of  the  district  court  is,  therefore,  reversed, 
and  the  cause  remanded  for  proceedings  in  harmony  with  this 
opinion. — Reversed  and  Remwnded. 

Evans,  G.  J.,  Debmeb  and  Saunger,  JJ.,  concur. 

Weaver,  J.^  dissents* 
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S.  H.  Cochran,  Appellant,  v.  Joseph  Canty,  Appellee. 

XANDLOBD  AND  TBKANT:    Lien— Wlien  Iden  Attaches.    A  land- 

1  lord's  lien  for  rent  cannot  attach  prior  to  the  date  when  the  time 
covered  by  the  lease  commenoes  to  run.     (Sec.  2992,  Code,  1897.) 

PRINCIPLE  APPLIED:  Roberts,  with  a  stock  of  drugs,  was 
in  possession  of  plaintiff's  premises  under  a  lease  which  expired 
October  15,  1912.  The  terms  of  this  lease,  and  whether  oral  or 
written,  do  not  appear.  All  rent  under  this  lease  was  paid.  On 
August  29,  1912,  while  the  said  stock  was  yet  on  the  premises  under 
the  above  lease,  plaintiff  and  Roberts  entered  into  a  new  and 
independent  oral  lease  of  said  premises  for  the  year  commencing 
October  15,  1912,  and  ending  October  15,  1913,  at  an  agreed  rental. 
Roberts  continued  under  his  old  lease  until  some  time  in  September, 
1912,  when,  for  value^  he  sold  his  entire  stock  to  Canty,  who 
removed  the  same  from  said  premises  on  October  12,  1912,  three 
days  before  the  old  lease  expired  and  the  new  independent  lease 
commenced,  of  all  of  which  Canty  had  knowledge.  There  was  no 
claim  that  the  sale  to  Canty  was  fraudulent.  Thereafter,  the  prem- 
ises remained  vacant.  The  rent  under  the  new  lease  was  not  paid. 
Held,  plaintiff's  lien  did  not  attach  to  the  stock. 

LANDLORD  AND  TENANT:    Lien-When  Lien  Attaches— "Tenn." 

2  ''During  the  term,"  within  the  meaning  of  the  statute  giving  a 
landlord  a  lien  for  rent  on  personal  property  used  or  kept  on  the 
premises,  signifies  the  time  covered  by  the  lease. 

TRAUDS,  STATX7TE  OP:    Debt  or  Default  of  Anotlier--Con8idera- 

3  tion — COiange  of  Poaition.  An  oral  promise  to  answer  for  the 
debt,  default  or  miscarriage  of  another  if  such  other  does  not  pay, 
for  which  promise  the  promisor  receives  nothing,  and  under  which 
the  promisee  in  no  manner  changes  his  position,  is  within  the 
statute  of  frauds. 

Appeal  from  Harrison  District  Court. — J.  B.  Rockafellow, 

Judge. 

Thursday,  June  29,  1916. 

Action  to  recover  as  for  the  conversion  of  personal  prop- 
erty, on  which  plaintiff  claims  to  have  had  a  landlord's  lien. 
The  opinion  states  the  facts.  Judgment  for  defendant  in  the 
court  below. — Affirmed. 
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Cochran  &  Barrett,  for  appellant. 

J.  A,  Murray,  for  appellee. 

Gaynor,  J. — This  action  waa  originally  brought  to  recover 
as  for  a  wrongful  conversion  by  the  defendant  of  certain 
property  on  which  plaintiff  claims  to  have  a  landlord's  lien 

for  rent.    It  appears  that  one  J.  H.  Roberta 

^*  TBNiSiT^if^^    ^^  ^  ^^®  possession  of  certain  premises, 

JtuShes?  owned  by  the  plaintiff,  under  a  lease  which 

terminated  on  the  15th  day  of  October,  1912 ; 
that  he  had  in  his  possession  on  said  premises  certain  property 
amounting  in  value  to  about  $1,000,  and  this  was  subject  to 
plaintiff's  lien  for  rent  under  the  lease  ending  October  15^ 
1912.  On  the  29th  day  of  August,  1912,  and  before  this 
lease  terminated,  and  while  Roberts  was  still  in  possession 
under  the  former  lease,  he  and  the  plaintiff  entered  into  an 
oral  contract,  by  the  terms  of  which  the  plaintiff  leased  to 
said  Roberts  the  same  premises,  then  occupied  by  him,  for 
another  year.  By  the  terms  of  this  oral  agreement,  the  new 
lease  was  to  commence  on  the  15th  day  of  October,  1912,  and 
terminate  on  the  15th  day  of  October,  1913.  The  rental  agreed 
upon  was  $240,  payable  in  monthly  installments  of  $20  x>er 
month.  Nothing  further  was  then  done  between  Roberts 
and  the  plaintiff  touching  the  possession  of  the  property,  and 
Roberts  continued,  under  his  old  lease,  to  occupy  the  building 
and  to  conduct  the  business  in  which  he  was  engaged,  to  wit, 
the  drug  business,  in  said  building,  until  about  the  7th  or  20th 
of  September  (the  evidence  is  in  conflict  on  this),  when 
Roberts  sold  his  entire  stock  in  said  building  to  this  defendant, 
and  on  the  12th  day  of  October,  1912,  the  defendant  moved 
the  entire  stock  from  the  building,  and  the  building,  there- 
upon and  thereafter,  became  vacant  and  unoccupied.  Defend- 
ant knew  of  the  making  of  this  new  lease  at  the  time  he 
purchased  and  removed  the  property  from  the  building. 
Neither  Roberts  nor  the  defendant  nor  the  goods  were  ever 
in  the  building  during  the  term  of  the  new  lease.    The  action 
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is  brought  against  defendant  Canty  to  recover  the  amount 
of  the  rental  accruing  under  this  new  lease,  for  the  entire 
year.  The  action  is  brought  on  the  theory  that  plaintiff  had 
a  lien  upon  the  goods  so  purchased  by  the  defendant,  at  the 
time  they  were  purchased,  for  the  entire  rental  to  accrue 
under  this  new  lease,  and  that  the  purchase  and  removal  of 
the  property  by  the  defendant  amounted  to  a  conversion  of 
property  upon  which  plaintiff  had  a  landlord 's  lien.  We  will 
not  attempt  to  be  accurate  as  to  the  amounts  in  figures,  since 
this  question  must  be  settled  upon  the  law  of  the  case,  what- 
ever the  amount  may  be.  Our  statute,  Section  2992,  Code, 
1897,  provides: 

^'A  landlord  shall  have  a  lien  for  his  rent  upon  all 
crops  grown  upon  the  leased  premises,  and  upon  any  other 
personal  property  of  the  tenant  which  has  been  used  or  kept 
thereon  during  the  term.** 

There  is  nothing  in  the  record  to  indicate  what  the  old 
lease  was,  whether  oral  or  in  writing,  or  for  what  term  it  had 
run  at  the  time  this  new  lease  was  made,  on  August  29,  1912 ; 
but  it  does  appear  that  the  old  lease  did  not  expire  until  the 
15th  day  of  October,  1912,  and  it  does  appear  that  the  prop- 
erty in  controversy  was  on  the  premises  on  the  29th  day  of 
August,  1912,  and  continued  to  be  upon  the  premises  until 
the  12th  day  of  October,  1912.  If,  upon  the  making  of  the 
new  lease  on  August  29th,  to  commence  on  the  15th  day  of 
October,  1912,  the  plaintiff  acquired  a  licQ  upon  the  property 
then  on  the  premises,  for  the  rental  to  accrue  under  the  new 
lease,  then  the  taking  of  this  property  by  the  defendant,  and 
the  converting  of  it  to  his  own  use,  without  satisfying  the 
lien,  left  the  defendant  liable  to  plaintiff  to  the  extent  of 
plaintiff's  lien  upon  the  property  so  converted.  But  if  the 
plaintiff  did  not  acquire  any  lien  by  the  making  of  the  con- 
tract on  the  29th  day  of  August,  for  rent  to  accrue  under 
the  new  lease,  until  the  commencement  of  the  term  of  the  new 
lease,  then  the  plaintiff  had  no  lien  upon  the  property  at  the 
time  it  was  purchased  by  the  defendant,  and,  having  had  no 
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lien  at  the  time,  he  is  not  in  a  position  now  to  complain  of  the 
action  of  the  defendant  in  purchasing  and  removing  the  prop- 
erty. All  the  rent,  under  the  prior  lease,  was  paid  to  October 
15,  1912, 

The  determination  of  this  case  depends  upon  the  con- 
struction to  be  given  to  the  statute.  It  is  true  that  it  has  been 
held  by  this  court  that  a  lien  attaches  to  all  property  brought 
or  used  upon  the  premises  during  the  term  of  the  lease,  imme- 
diately, and  as  security  for  the  entire  rent  agreed  to  be  paid. 
See  Martin  v.  Steams,  52  Iowa  345 ;  Oilbert,  Hedge  &  Co.  v. 
Oreenbavmj  56  Iowa  211.  There  is  no  evidence  that  the 
making  of  the  new  lease  was  intended  or  considered  as  an 
extension  of  the  old  lease.  It  was  a  new  and  independent 
contract,  entered  into  between  the  plaintiff  and  Roberts.  The 
term  under  the  new  lease  was  to  commence  on  the  15th  day 
of  October,  1912,  and  end  on  the  15th  day  of  October,  1913,  at 
a  stipulated  rental.  Before  the  term  provided  for  in  this 
new  lease  commenced,  Roberts  sold  the  property  to  defendant, 
and  the  defendant,  before  the  commencement  of  the  term, 
removed  the  property  from  the  premises.  It  was  not  on  the 
premises  at  the  time  the  term  under  the  new  lease  commenced. 
The  statute  provides  a  lien  for  rent  upon  personal  property 
used  or  kept  on  the  premises  during  the  term.  The  lien  is 
purely  statutory — ^attaches  because  of  the  statute.  Unless, 
therefore,  a  lien  under  the  new  lease  attached  to  the  goods, 
on  the  premises,  before  the  15th  day  of  October,  1912, — ^that 
is,  before  the  commencement  of  the  term  provided  for  in  the 
new  lease, — ^the  plaintiff  has  no  standing  in  this  court  upon 

this  issue.    This  depends  upon  the  construc- 

^'  T^ANTMierr     *^^^  ^  ^  given  to  the  words  **  during  the 

SichSil^^te^"  term."     This  means,  of  course,  during  the 

term  provided  for  in  the  lease.  The  word 
''term,"  as  used  in  this  statute,  we  think  has  a  definite  legal 
meaning,  and  signifies  the  time  covered  by,  or  the  duration 
of  the  estate  created  by  the  lease.  It  also  signifies,  of  course, 
the  estate  granted,  and  the  interest  that  passes  by  it.     See 
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Hwd  V.  Whiiseitf  4  Colo.  77 — 84 ;  Baldwin  v.  Thibcuudeau,  17 
N.  Y.  Supp.  532  (28  Abbott's  New  Cases  14). 

In  Taylor  v.  Terry  (Cal.),  11  Pac.  813,  quoting  from 
Yatmg  v.  Dake,  5  N.  Y.  463,  it  is  said : 

"The  time  between  the  making  of  the  lease  and  its  com- 
mencement  in  possession  is  no  part  of  the  term  granted  by  it. 
The  term  is  that  period  which  is  granted  for  the  lessee  or 
tenant  to  occupy  and  have  possession  of  the  premises.  It  is 
the  estate  or  interest  which  he  has  in  the  land  itself,  by  virtue 
of  the  lease,  from  the  time  it  vests  in  possession." 

We  hold,  therefore,  that  the  term  of  the  lease,  made  on 
August  29,  1912,  did  not  commence  until  the  15th  day  of 
October,  1912 ;  that  the  property  in  question  was  never  upon 
the  premises,  kept,  or  used  there,  during  the  term  of  this  new 
lease.  It  never,  therefore,  became  subject  to  any  lien  under 
this  lease.  The  defendant  having  no  lien  upon  the  property 
at  the  time  it  was  sold  by  Roberts  to  the  defendant,  Septem- 
ber 20,  1912,  there  was  no  conversion  of  any  property  on 
which  plaintiff  had  a  lien,  at  the  time  the  property  was 
removed  by  defendant,  October  12th. 

In  1  Taylor  on  Landlord  and  Tenant  (9th  Ed.),  page  13, 
Sec.  15,  we  find  the  following: 

**The  estate  of  lessee  for  years  is  called  a  term,  terminus, 
because  its  duration  is  limited  and  determined.  It  is  per- 
fected only  by  the  entry  of  the  lessee;  for,  before  the  time 
fixed  for  entry,  the  whole  estate  remains  in  the  lessor,  and  the 
lessee  has  strictly  no  estate  in  the  land,  but  merely  a  right 
thereto  which  is  called  an  inter  esse  termini.'* 

In  1  Woods  on  Landlord  and  Tenant  (2d  Ed.),  Sec.  60, 
the  author  says: 

**  Every  estate  which  must  expire  at  a  fixed  period,  by 
whatever  words  created,  is  an  estate  for  years ;  and,  therefore, 
commonly  called  a  term." 

At  Section  63,  it  is  said : 

'*The  lease  gives  no  possession;  it  only  gives  a  right  of 
possession;  therefore,  until  entry  is  made  by  the  lessee  (under 
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the  lease)  y  no  possession  is  vested  in  him  by  his  lease,  and, 
therefore,  he  cannot  bring  an  action  of  trespass  before  entry. 
A  man  makes  a  lease  to  J.  S.,  to  commence  at  the  feast  of 
St.  Michael ;  lessee  may  grants  bat  he  cannot  have  an  action 
of  trespass  before  entry/' 

As  held  in  Leo  v.  Cockrm^  47  So.  581  (157  Ala.  311), 
where  a  lease  provided  that  it  was  for  a  term  of  five  years, 
1905  to  1909,  inclusive,  and  gave  the  lessee  an  option  to  pur- 
chase at  any  time  during  his  ''term,''  by  paying  $1,280,  the 
"term"  within  which  the  option  could  be  exercised  was  the 
period  of  five  years  between  1905  and  1909,  inclusive.  On 
this  branch  of  the  case,  we  think  the  plaintiff  must  fail. 

After  the  evidence  was  in,  the  plaintiff  filed  an  amend- 
ment to  his  petition,  as  he  says,  to  conform  the  pleadings 
to  the  proof.    In  this  amendment,  he  alleged  that  he  was 

absent  from  the  city  of  Logan,  where  the 
'  0TATDTB  OF :       ppopcrty  lu  question  was  situated,  at  the  time 

debt  or  default     -^     *^       -^         ^  » 

of  another:        che  sslc  was  made  to  the  defendant;  that, 

consideration : 

^^S^  «P0^  returning  and  learning  that  the  sale  had 

been  made,  he  informed  the  defendant  that 
he  had  a  lien  upon  the  property  so  purchased  by  the  defend- 
ant, for  rent  accruing  from  and  after  October  15,  1912 ;  that, 
about  the  first  of  December,  he  told  the  defendant  that  he 
would  sue  Roberts  and  attach  for  rent  the  stock  of  goods 
purchased  by  the  defendant,  unless  the  rent  was  paid;  that 
defendant  said  to  plaintiff  orally  that,  if  he  would  not  attach 
his  goods  or  sue,  he  would  pay  the  rent  himself,  if  he  could 
not  get  Roberts  to  do  so ;  that,  in  reliance  upon  this  promise, 
plaintiff  did  not  attach  the  goods  for  the  installment  of  rent 
due;  that  later,  when  the  installment  of  rent  fell  due,  and 
about  the  1st  of  January,  1913,  he  again  told  the  defendant 
that  the  rent  was  in  arrears,  and  that  he  would  have  to  sue 
and  attach  the  defendant's  goods  (meaning  the  goods  pur- 
chased by  the  defendant),  unless  he  paid  the  rent,  and  the 
defendant  then  orally  agreed  that,  if  he  would  not  sue  and 
attach  the  goods,  he  would  pay  the  rent,  but  he  wanted  time 
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to  see  Boberts  and  see  if  he  couldn't  get  the  money  from 
Boberts ;  that  the  plaintiff  desisted  from  suing  and  attaching 
for  the  installment  then  due,  relying  upon  this  oral  promise ; 
that  later  on,  and  about  the  time  the  lease  expired,  he  again 
told  the  defendant  that  he  would  bring  an  action  and  attach 
the  property  if  the  rent  was  not  all  paid ;  that  the  defendant 
again  orally  agreed  that,  if  he  would  not  sue  and  attach,  and 
would  give  him  a  little  time  to  see  Roberts,  he  would  get  him 
(Roberts)  to  furnish  the  money,  and  if  Roberts  did  not  fur- 
nish the  money,  defendant  would  pay  all  the  rent;  that,  in 
reliance  upon  this  promise,  plaintiff  delayed  bringing  the 
action  and  attaching  the  goods,  until  about  10  days  before 
this  suit  was  brought,  at  which  time  defendant  informed  the 
plaintiff  that  he  was  afraid  if  he  paid  the  rent  he  could  not 
get  it  back  from  Roberts,  and  thereupon  refused  to  perform 
his  oral  contract.  To  this,  defendant  filed  a  general  denial, 
setting  up  an  estoppel  under  the  statute  of  frauds.  The 
testimony  on  this  branch  of  the  case  is  brief,  and  is  not  in 
conflict.     Plaintiff  testifies: 

'  *  Soon  after  my  return  from  the  Springs,  I  learned  from 
some  source  that  Mr.  Canty  had  bought  this  stock.  I  called 
him  to  my  ofSce,  and  asked  him  if  it  was  true  he  had  bought 
the  stock,  and  he  said  he  had.  I  said:  'I  suppose  you  know 
I  have  a  landlord's  lien  on  that  stock  for  the  value  or  amount 
of  my  rent  for  the  year,  and  of  course  I  will  hold  you  as  a 
eonversioner  of  the  stock  unless  my  rent  is  paid  according  to 
the  lease.'  He  replied  that  he  did  not  apprehend  any  danger 
about  the  rent  being  paid,  that  he  thought  Mr.  Roberts  would 
pay  the  rent,  and  if  he  didn't,  he  would.  I  told  him  I  would 
keep  him  posted  from  time  to  time,  and  if  Roberts  got  in 
arrears  on  the  rent  I  would  let  him  know.  I  subsequently 
conversed  with  defendant  and  said:  *Joe,  I  have  given  you 
notice  from  time  to  time,  about  Roberts  being  in  arrears  on 
the  rent.  Now  the  lease  is  ended  and  I  hold  you  responsible 
for  my  rent,  and  I  will  have  to  sue  you  for  conversion  of  the 
stock  unless  you  pay.'    Defendant  answered:    'AH  right,  Mr. 
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Cochran;  don't  bring  any  suit  until  I  jSnd  out/  He  told  me 
afterwards  that  he  supposed  he  would  have  to  let  it  go  ahead, 
as  Mr.  Roberts  insisted  on  defending  the  ease  through  him; 
that  he  would  have  to  have  it  adjudicated  in  that  way.  I  then 
proceeded  with  the  case.  I  gave  him  two  or  three  written 
notices  to  the  effect  that  Roberts  was  not  paying  the  rent, 
and  I  would  hold  him  responsible,  for  converting  the  goods. '^ 

M.  L.  Barrett,  witness  for  the  plaintiff,  testified : 

''I  heard  a  conversation  between  Mr.  Roberts  and  Mr. 
Cochran  in  December,  1912,  about  the  rental.  Mr.  Roberts 
told  Mr.  Cochran  he  had  a  tenant  who  would  take  the  build- 
ing. Mr.  Cochran  told  him  that  he  would  not  consent  to  let 
him  sublet  the  building,  but  said,  'If  you  can  rent  the  building 
to  some  person  for  drug  store  purposes  or  something  that  will 
not  conflict  with  the  drug  store  fixtures,  I  will  consent  that 
you  sublet  it,  but  I  will  hold  you  personally  for  the  rent 
during  the  term.'  Mr.  Cochran  told  him  that  he  would  not 
release  his  landlord's  lien,  and  that  he  would  still  hold  him 
(Roberts)  responsible  on  his  contract  and  expect  him  to  pay." 

One  Rogers  testified: 

''Roberts  was  running  the  store  and  was  in  possession 
of  it  September  23,  1912.  Mr.  Roberts  told  Mr.  Canty  before 
the  goods  were  purchased  that  he  had  rented  the  building 
for  a  year.  There  was  some  talk  between  them  as  to  who 
should  pay  the  rent.  Mr.  Roberts  said  that  he  would  take 
care  of  that;  that  Canty  was  to  pay  Mr.  Roberts,  and  Mr. 
Roberts  was  to  turn  the  rent  over  to  the  plaintiff." 

This  is  all  the  testimony  offered  tending  to  support  this 
second  claim  of  the  plaintiff,  and  is  wholly  insufficient  for 
that  purpose.  The  agreement  under  which  plaintiff  seeks  to 
hold  the  defendant  cannot  be  proved  in  the  manner  in  which 
it  was  undertaken  to  be  proved  in  this  case.  It  violates 
Section  4625  of  the  Code  of  1897,  which  provides: 

"Except  when  otherwise  specially  provided,  no  evidence 
of  the  following  enumerated  contracts  is  competent,  unless  it 
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be  in  writing  and  signed  by  the  party  charged  or  by  his 
authorized  agent:  .   .   . 

**3.  Those  wherein  one  person  promises  to  answer  for 
the  debt,  default,  or  miscarriage  of  another. '^ 

See  Frohardt  Bros,  v.  Duff,  156  Iowa  144,  which  we 
think  is  a  full  answer  to  the  contention  of  the  defendant, 
under  the  record  here  made. 

An  examination  of  the  proof  shows  that  the  allegations 
of  the  pleader  were  not  sustained.  There  is  nothing  in  this 
record  tending  to  show  that  the  defendant  agreed  to  pay 
the  rent  if  appellant  would  not  sue  or  attach.  The  defend- 
ant had  a  right  to  sue  Roberts,  but,  under  our  holding  here, 
had  no  lien  upon  the  property,  and  no  right  to  a  landlord's 
attachment  against  this  property.  It  is  not  claimed  that  the 
sale  to  Canty  was  fraudulent.  Further,  there  is  no  con- 
sideration for  any  promise  made  by  Canty.  Defendant  was 
not  liable  to  the  plaintiff  for  anything  at  the  time  these 
conversations  were  had;  nor  was  the  property  in  the  pos- 
session of  the  defendant  subject  to  any  lien  of  the  plaintiff. 
Plaintiff  could  not  have  enforced  any  lien  against  the 
property  in  the  hands  of  the  defendant. 

It  must  be  borne  in  mind  that  the  defendant  had  pur- 
chased, paid  for,  removed,  and  had  these  goods  in  his  pos- 
session at  the  time  these  conversations  were  had.  In  the  first 
conversation  recited  by  the  plaintiff,  he  told  the  defendant 
that  he  had  a  lien  upon  these  goods  for  the  rent;  that  he 
would  hold  him  as  conversioner.  In  this  conversation,  no 
mention  was  made  of  attachment  or  suit.  The  thought  of 
the  plaintiff  was  that  he  would  hold  the  defendant  liable  as 
for  conversion.  Defendant  replied  that  he  did  not  appre- 
hend any  danger  about  the  rent;  that  he  thought  Boberts 
would  pay  it ;  that,  if  he  did  not,  he  would ;  that  the  defendant 
received  no  consideration  for  this  promise,  and  the  plaintiff 
surrendered  no  right  which  he  had,  in  consideration  of  the 
promise.    In  the  last  conversation,  plaintiff  re^asserted  the 

Vol.  176  Ia.— 46 
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same  right,  saying  that  he  would  sue  him  as  for  conversion 
of  the  stock,  and  the  defendant  said:  ''All  right,  but  don't 
bring  suit  until  I  find  out. ' '  He  later  told  the  plaintiff  that 
he  might  proceed  with  the  suit;  and  he  did  proceed  with  the 
suit. 

Under  the  holding  in  the  Duff  case,  supra,  this  is  insuffi- 
cient to  create  a  liability  on  the  part  of  the  defendant.  Upon 
this  branch  of  the  case,  the  plaintiff,  too,  has  failed  for  want 
of  proof  of  the  allegations  upon  which  he  predicates  his  right 
to  recover. 

We  think  the  judgment  of  the  court  below  was  right,  and 
it  is — Affirmed. 

^       Evans,  C.  J.,  Ladd  and  Salinger,  JJ.,  concur. 


Commercial  State  Bank,  Appellee,  v.  E.  D.  Pierce  et  al., 

Appellants. 

OABNISHBAENT:    Jodgment  Against  GamlBhee — ^Effect  on  Stranger 

1  to  Proceeding.  A  judgment  against  a  garnishee  will  not  be  set 
aside  at  the  sole  instance  of  an  entire  stranger  to  the  garnishment 
proceeding,  even  though  such  stranger  owned  and  continues  to  own 
the  money  which  was  in  the  hands  of  the  garnishee  at  all  times 
during  the  garnishment  proceedings,  and  which  garnishee  negli- 
gently and  mistakenly  assumed,  in  his  answer,  to  belong  to  the 
judgment  defendant.  The  negligent  garnishee  may  have  occasion 
to  feel  much  anxious  concern  over  such  a  condition — a  stranger  to 
the  proceeding,  none  whatever.  He  may  wholly  ignore  such  pro- 
ceeding. 

EXEOXTTOBS  AND  ADMINISTBATOBS:    Personal   Property— Be- 

2  covery  Notwithstanding  Oamishxnent.  It  is  no  defense  to  an 
action  by  an  administrator  to  recover  personal  property  belonging 
to  the  estate,  that  the  one  holding  possession  was,  subsequently  to 
the  death  of  the  intestate  and  prior  to  the  appointment  of  the 
administrator,  garnished  as  a  debtor  of  one  of  the  heirs,  and, 
without  making  the  true  condition  known  to  the  court,  answered, 
and  without  objection  allowed  judgment  to  be  rendered  against 
himself  as  garnishea 
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Appeal  from  Polk  District  Court.— W.  H.  McHenbt,  Judge. 

Thursday,  June  29,  1916. 

Interveners  file  petition  asking  that  a  certain  judgment 
entered  against  the  garnishee  in  the  original  cause  be  set  aside. 
Opinion  states  the  facts.  Cause  tried  in  equity.  Decree 
dismissing  petition  of  intervention.  Interveners  appeal.— 
Affirmed, 

Elwood  (&  Tourgee,  for  appellants. 
Hume  &  Bradshaw,  for  appellee. 

Gatnor,  J. — On  the  23d  day  of  June,  1908,  judgment 
was  entered  in  the  district  court  in  and  for  Polk  County,  in 
favor  of  the  plaintiff  and  against  the  defendant,  E.  D.  Pierce, 

for  the  sum  of  $3,400.    On  the  17th  day  of 

^'  fvSa^t'^^'   J*^^*ry»  1911,  a  general  execution  was  issued 

S^^f  ?Kct     ^P^°  *^^  judgment,  and  on  the  18th  day  of 

S?cieSiS!  ^     January,  one  E.  N.  Bailey  and  the  Sac  County 

State  Bank  were  duly  garnished  as  the  sup- 
posed debtors  of  the  judgment  defendant.  On  the  28th  day 
of  March,  1911,  the  said  garnishees  answered  in  writing  as 
follows,  which  answer  was  duly  filed  in  the  cause : 

''Comes  now  E.  N.  Bailey  in  his  own  behalf  and  in 
behalf  of  Sac  County  State  Bank  of  Sac  City,  Iowa,  and  in 
answer  to  the  garnishment  proceedings,  in  which  both  he  and 
the  Sac  County  State  Bank  have  been  garnished,  states : — 

"That  he  is  vice-president  of  said  Sac  County  State  Bank 
and  has  full  authority  to  answer  therefor;  that  said  bank  is 
a  corporation,  and  as  such  has  in  its  hands  and  under  its 
control  the  following  property  belonging  to  the  heirs  of  H.  A. 
Pierce,  who  was  during  his  lifetime  the  father  of  E.  D.  Pierce, 
defendant  herein,  to  wit:  Cash,  $1,208;  a  real  estate  mort- 
gage for  $3,000  given  by  Harter  Marquess,  also  the  note  for 
same  amount  secured  thereby ;  also  a  note  for  $4,000  secured 
by  a  real  estate  mortgage  given  by  Caroline  Wegener  for 
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same  amount;  that  said  H.  A.  Pierce  is  now  dead;  that  he 
left  surviving  him  as  his  heirs  two  sons,  E.  D,  Pierce  being 
one  of  them,  three  daughters,  and  the  children  of  one  deceased 
daughter  (two  granddau^ters) ;  that  Grace  Pierce  was  the 
wife  of  £.  D.  Pierce;  that  during  the  lifetime  of  said  H«  A. 
Pierce  he  conveyed  to  Grace  Pierce  the  North  half  of  Section 
25  in  Township  89  north  of  Range  36  west  of  the  5th  P.  M., 
Sac  County,  Iowa,  in  the  year  1903;  'the  consideration  for 
said  land  was  as  I  remember  it  $8,800,  for  which  amount, 
nearly  all  of  it,  she  gave  her  notes  to  said  H.  A.  Pierce.'  The 
notes  and  mortgages  mentioned  above  given  by  Barter  Mar- 
quess and  Caroline  Wegener  are  worth  the  amount  for  which 
they  were  given  as  mentioned  above." 

On  April  13,  1911,  the  plaintifF  in  said  cause  filed  in  said 
cause  the  following  motion : 

''Comes  now  the  plaintiff  in  the  foregoing  cause  and 
moves  the  court  that  judgment  be  entered  against  the  gar- 
nishee E.  N.  Bailey  and  the  Sac  County  State  Bank  of  Sac 
City,  and  in  favor  of  the  plaintiff  in  the  foregoing  cause,  and 
as  reasons  therefor,  states  unto  the  court : 

"That  heretofore,  to  wit,  on  the  28d  day  of  June,  1908, 
this  plaintiff  did  obtain  a  judgment  by  confession  against 
defendant  E,  D.  Pierce  in  the  district  court  of  Polk  County, 
Iowa,  in  the  sum  of  $3,400,  being  cause  No.  17347  Law,  with 
interest  thereon  from  said  date  at  six  per  cent^  which  judg- 
ment is  unpaid.    That  heretofore,  to  wit  on  the day 

of  January,  1911,  execution  did  issue  on  said  judgment,  and 
E.  N.  Bailey  and  the  Sac  County  State  Bank  of  Sac  City, 
Iowa,  were  garnished  as  supposed  debtors  of  E.  D.  Pierce. 
That  on  or  about  the  28th  day  of  March,  1911,  E.  N.  Bailey 
for  himself  and  on  behalf  of  the  Sac  County  State  Bank,  did 
make  answers  to  said  execution,  which  answer  was  in  writing 
and  is  now  on  file  in  the  o£Sice  of  the  clerk  of  the  district  court 
of  Polk  County,  Iowa;  that  said  answers  disclose  that  said 
E.  N.  Bailey  and  the  Sac  County  State  Bank  did  on  said  date, 
have  in  their  possession  in  cash  $1,208,  and  a  real  estate  mort- 
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gage  for  $3,000  and  one  of  $4,000,  and  said  garnishee  stated 
that  said  mortgages  were  valid  and  worth  the  amount  for 
which  they  were  given.  Copy  of  the  answer  of  the  garnishee 
is  hereto  attached,  marked  Exhibit  'A'  and  made  a  part  of 
this  motion  for  judgment.  That  it  is  further  disclosed  in  said 
answers  that  the  notes  and  mortgages  and  cash  held  by  said 
garnishee  are  derived  from  the  estate  of  H.  A.  Pierce,  father 
of  E.  D.  Pierce.  That  H.  A.  Pierce  left  surviving  him,  as  his 
heirs,  two  sons,  E.  D.  Pierce,  defendant  herein,  being  one, 
three  daughters,  and  the  children  of  a  deceased  daughter. 
That  it  is  disclosed  no  will  was  made  or  other  disposition  of 
said  property,  and  at  the  time  of  the  answering  of  said  gar- 
nishee, said  property  belonged  to  the  estate  of  H.  A.  Pierce 
to  be  distributed  to  his  heirs.  That  the  said  E.  D.  Pierce, 
defendant  herein,  is  entitled  to  one-sixth  of  the  property  of 
H.  A.  Pierce,  deceased,  which  amount,  as  disclosed  by  the 
answer  of  the  garnishee,  would  be  at  least  $1,368. 

''Wherefore  this  plaintiff  moves  the  court  that  judgment 
be  rendered  against  the  garnishee  E.  N.  Bailey  and  the  Sac 
County  State  Bank  for  the  interest  in  the  property  now  held 
by  said  garnishee  belonging  to  H.  A.  Pierce,  deceased,  and 
that  the  amount  be  ascertained  of  the  interest  of  E.  D.  Pierce 
therein,  and  judgment  rendered  upon  said  answers  accord- 
ingly, and  for  such  other  and  further  relief  as  may  be  just 
and  right,  and  that  plaintiff  have  judgment  for  costs." 

On  the  17.th  day  of  April,  1911,  a  notice  was  duly  served 
on  the  garnishees,  E.  N.  Bailey  and  the  Sac  County  State 
Bank  of  Sac  City,  in  which  they  were  duly  notified  of  the 
filing  of  said  motion,  and  that  the  same  would  come  for  hear- 
ing before  the  court  on  the  29th  day  of  April,  1911,  and 
further  notified  that,  unless  they  appeared  and  defended 
against  said  motion,  judgment  would  be  entered  against  them 
as  garnishees,  upon  their  answers,  in  favor  of  the  plaintiff. 
On  the  same  day,  notice  was  also  served  upon  the  defendant 
Pierce  of  the  filing  of  the  answer  of  the  garnishee,  and  of  the 
filing  of  the  motion  of  the  plaintiff  for  judgment  upon  the 
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answers,  giving  him  full  information  touching  the  motion  and 
the  proposed  action  of  the  plaintiff  on  the  answers  of  the 
garnishees.  On  the  4th  day  of  May,  1911,  the  garnishees  and 
the  original  judgment  defendant  having  failed  to  appear  or 
make  any  defense,  judgment  was  entered  against  the  gar- 
nishees,  upon  their  answers,  in  the  sum  of  $1,426.30.  This 
judgment  was  never  appealed  from,  modified  or  set  aside.  It 
stands,  so  far  as  this  record  shows,  as  a  verity. 

It  is  claimed  by  the  plaintiff  that,  on  November  25,  1911^ 
the  garnishee  paid  the  judgment  so  entered  against  it,  to  the 
attorney  or  representative  of  the  plaintiff,  one  Charles  Gold- 
smith. This  is  the  only  controverted  question  of  fact  in  the 
case.  It  appears  that,  prior  to  the  entry  of  judgment  against 
these  garnishees,  the  Sac  County  State  Bank,  of  which  Bailey 
was  vice-president,  had  collected  the  amount  due  on  the  notes 
referred  to  in  their  answer,  and  had  on  deposit,  on  and  prior 
to  July  11,  1911,  the  sum  of  $8,416  in  cash,  belonging  to  the 
estate  of  H.  A.  Pierce.  It  appears  that  at  the  time  garnishees 
answered,  at  the  time  the  motion  was  served  upon  them  for 
judgment  upon  their  answers,  at  the  time  the  notes  referred 
to  in  their  answers  were  converted  into  money,  and  at  the 
time  judgment  was  entered  against  them  upon  their  answers^ 
no  administrator  had  been  appointed  of  the  estate  of  H.  A. 
Pierce  in  Sac  County. 

However,  on  the  11th  day  of  July,  1911,  Howard  M. 
Rogers,  one  of  the  interveners,  was  duly  appointed  adminis- 
trator of  the  estate,  and  made  an  inventory  of  the  estate  in. 
which  he  reported  this  fund  of  $8,416  as  being  in  his  pos- 
session as  administrator  of  the  estate  of  H.  A.  Pierce;  that,, 
at  that  time,  he  had  no  knowledge  of  these  garnishment  pro- 
ceedings, and  supposed  that  the  money  was  still  in  the  hands 
of  the  bank,  subject  to  his  order  as  administrator  of  the 
estate,  and  that  he  could  get  it  at  any  time  upon  demand. 
Some  time  afterward,  he  did  make  demand  upon  the  bank 
for  the  money,  and  was  then,  for  the  first  time,  notified  of  the 
garnishment  proceedings,  and  of  the  judgment  entered  against 
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the  garnishees,  and  that  this  judgment  was  paid  by  the  gar- 
nishees. Whether  it  was  in  fact  paid  by  the  garnishees  is  in 
dispute. 

This  was  the  status  of  the  parties  and  of  the  subject- 
matter  of  the  controversy  at  the  time  these  interveners  filed 
their  petition  of  intervention  in  the  original  cause  out  of  which 
the  garnishment  proceedings  arose.    The  interveners  are  the 
heirs  of  H.  A.  Pierce,  and  the  administrator  of  his  estate. 
The  petition  of  intervention  was  filed  on  the  28th  day  of 
February,  1913.    No  notice  of  the  filing  of  the  petition  of 
intervention  was  served  upon  the  garnishees^  nor  upon  the 
original  defendant,  E.  D.  Pierce;  nor  did  the  garnishees  nor 
the  original  defendant  appear  or  plead  to  the  petition  of 
intervention.    The  only  appearance  made  to  the  petition  of 
interveners  was  on  behalf  of  the  plaintiff  in  the  original  suit, 
the  Commercial  State  Bank  of  Salem.    Neither  the  original 
defendant  nor  the  garnishees,  against  whom  the  judgment  was 
entered,  asked  any  relief  in  this  proceeding  against  the  judg- 
ment; nor  did  they  make  any  claim  in  this  proceeding  that 
the  judgment  entered  in  favor  of  the  plaintiff  against  gar- 
nishees ought  not  to  have  been  entered  as  it  was ;  nor  do  they 
ask  to  have  it  modified  or  set  aside.    The  only  request  for  any 
relief  against  the  judgment  is  made  by  the  interveners  in  their 
petition,  wherein  they  pray  that  the  judgment  entered  against 
the  garnishees  be  set  aside ;  that  the  rights  of  these  interveners 
in  the  property  in  the  hands  of  the  garnishee  be  determined, 
and  that  such  order  be  entered  as  fully  protects  the  inter- 
veners '  rights  in  the  property.    As  a  basis  for  this  relief,  the 
interveners  say  that  the  property  in  the  hands  of  the  gar- 
nishee at  the  time  the  garnishment  was  served,  belonged  to 
these  interveners  as  the  representatives  of  the  estate  of  H.  A. 
Pierce,  and  was  not,  therefore,  subject  to  a  garnishment 
against  E.  D.  Pierce.    They  further  allege  that  the  judgment 
was  improperly  entered  against  the  garnishees,  for  the  reason 
that  the  garnishees  were  not  indebted  to  E.  D.  Pierce  at  the 
time,  nor  did  they  have  any  property  belonging  to  E.  D. 
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Pierce,  the  original  defendant,  in  their  possession  at  the  time 
the  garnishment  was  served,  and  that  the  garnishees  have  still 
in  their  possession  the  property  which  was  the  subject  of  the 
controversy. 

The  plaintiff  alone  responded  to  this  petition  of  inter- 
vention by  answer,  and  alleged  the  facts  hereinbefore  set  out, 
to  wit,  the  rendition  of  the  judgment  in  its  favor  against  the 
defendant,  E.  D.  Pierce;  the  issuing  of  the  execution,  and 
garnishment  thereunder;  the  filing  of  the  answers  of  the  gar- 
nishees; the  motion  for  judgment  upon  the  answers;  the 
notice  to  the  garnishees  and  to  the  original  defendant  to  show 
cause  why  judgment  should  not  be  entered ;  the  entry  of  judg- 
ment against  the  garnishees,  and  the  payment  of  the  judg- 
ment by  the  garnishees  after  the  rendition  of  the  judgment; 
and  alleged  that  this  all  transpired  and  was  completed  before 
the  filing  of  the  petition  of  intervention  by  these  interveners^ 
and  asked  that  the  interveners'  petition  be  dismissed. 

The  cause  was  tried  to  the  court  as  an  equity  action,  by 
consent  of  all  parties.  Upon  a  full  submission,  the  court  dis- 
missed the  petition  of  intervention,  and  from  this,  interveners 
appeal.  The  cause  is  triable  de  novo  here.  It  is  apparent 
from  this  record  that  the  garnishees,  who  were  not  made  par- 
ties to  this  intervention,  still  have  in  their  possession  all  the 
property,  or  proceeds  of  all  the  property,  belonging  to  H.  A. 
Pierce,  deceased,  which  they  had  at  the  time  of  his  death. 
No  question  is  made  that  these  notes  or  money  in  the  hands 
of  the  garnishee  belonged  to  H.  A.  Pierce  at  the  time  of  his 
death,  and  that,  upon  his  death,  the  right  to  it  passed  to  his 
legal  representatives ;  that,  upon  the  appointment  of  an  admin- 
istrator of  the  estate  of  H.  A.  Pierce,  the  title  and  right  to 
possession  of  this  property  passed  to  the  administrator,  and 
that  the  administrator  could  have  maintained  an  action 
against  these  garnishees  for  the  property  or  its  proceeds ;  that 
that  right  still  remains  in  the  administrator,  unless  a  right  to 
some  portion  of  the  property  is  defeated  by  the  proceedings 
hereinbefore  set  out.    It  is  fundamental  that  the  title  to  the 
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{personal  property  of  the  deceased  does  not  vest  in  his  heirs 
immediately  upon  the  death ;  that  it  does  vest  in  the  adminis- 
trator immediately  upon  the  appointment  of  the  adminis- 
trator, and  the  title  and  right  to  it  goes  back  to  the  time  of 
the  death.  We  may  assume,  for  the  purposes  of  this  case, 
that  the  intervener's  contention  is  right,  in  so  far  as  it  claims 
that  the  original  defendant,  £•  D.  Pierce,  had  no  right,  title, 
or  interest  in  this  fund  which  could  be  the  subject  of  a  gar- 
nishment under  an  execution  issued  against  him  personally, 
or  against  his  property.  We  may  assume,  for  the  purposes 
of  this  case,  that  the  plaintiff  was  not  entitled  to  have  judg- 
ment against  the  garnishees  solely  upon  the  answers  made  by 
the  garnishees.  This,  however,  is  a  matter  that  these  inter- 
veners cannot  complain  of.  It  is  a  defense  which  might  have 
been  interposed  and  taken  advantage  of  by  the  garnishees. 
They  were  duly  notified  that  the  plaintiff  claimed  judgment 
upon  their  answers.  They  failed  to  make  any  appearance. 
Judgment  was  entered  against  them.  They  took  no  exception 
to  the  judgment ;  nor  are  they  now  complaining  of  the  judg- 
ment. The  judgment  stands  as  a  verity  against  them.  They 
are  not  in  a  position  to  complain  of  this  judgment,  even  though 
it  should  affirmatively  appear  now  that  the  original  defend- 
ant, E.  D.  Pierce,  had  no  interest  in  the  fund ;  nor  even  though 
it  should  appear  that  these  garnishees  had  neither  property 
nor  money  in  their  possession  or  under  their  control  which 
could  be  reached  by  the  garnishment  proceedings  against  E. 
D.  Pierce.  They  have  suffered  judgment  to  go  against  them 
npon  the  theory  that  they  had  money  or  property  in  their 
possession  belonging  to  *E,  D.  Pierce  which  was  the  subject 
of  garnishment,  and  are  now  estopped  by  the  judgment  to 
deny  this  fact. 

It  is  true,  as  a  general  proposition,  that  a  garnishee  is 
supposed  to  stand  indifferently  between  the  garnishing  plain- 
tiff and  the  judgment  defendant,  and  the  general  rule  is  that 
he  should  not  be  placed  in  any  worse  position  by  reason  of 
the  garnishment  than  he  would  be  in  if  the  judgment  defend- 
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ant  himself  were  asserting  a  claim  against  him.  But  it  is  also 
true  that  even  a  garnishee  may  put  himself  in  a  false  position 
and  be  held  liable,  where,  by  his  own  ne^gence  and  careless- 
ness, he  has  failed  to  avail  himself  of  the  right  of  protection 
which  the  law,  under  the  peculiar  facts  of  the  case,  extends 
to  him.  See  Houston  v.  Wolcott,  7  Iowa  173.  As  said  in 
Burlington  &  Missovri  River  B.  Co.  v.  Hall,  37  Iowa  620 : 

''It  is  a  familiar  principle  of  equity  that,  to  entitle  a 
party  to  relief  against  a  judgment  at  law,  it  must  appear 
that  it  is  against  conscience  to  execute  the  judgment,  and 
that  the  party  applying  for  relief  has  been  guilty  of  no  fault 
or  negligence.  ...  It  is  a  further  principle  of  law,  well 
settled,  that  the  proceedings  of  a  court,  having  jurisdiction 
over  the  cause  and  the  parties,  cannot  be  questioned  col- 
laterally, and  are  absolutely  binding,  until  set  aside  by  the 
tribunal  in  which  they  occurred,  or  regularly  reversed  on 
error.  .  .  .  Judgment  obtained  in  an  action  by  ordinary 
proceedings  shall  not  be  annulled  or  modified  by  any  order  in 
an  action  by  equitable  proceedings,  except  for  a  defense  which 
has  arisen  or  been  discovered  since  the  judgment  was  ren- 
dered. .  .  .  It  is  true  a  garnishee  is  not  to  be  placed  in  a 
condition  of  liability  to  pay  a  debt  twice,  yet  he  may  place 
himself  in  such  a  condition  by  his  neglect.  The  law  will  not 
justify  carelessness  or  neglect  in  a  garnishee  any  more  than 
in  any  other  suitor." 

It  is  further  said : 

''If  the  court  entering  a  judgment  has  jurisdiction  to 
render  it,  the  enforcement  of  it  will  not  afterwards  be 
restrained  merely  because  it  is  an  improper  or  unjust  judg- 
ment. The  remedy  of  the  aggrieved  party  is  by  appeal,  or 
writ  of  error,  or  some  other  direct  proceeding.  If  he  neglects 
to  urge  the  error  in  the  judgment  in  some  such  mode,  he  is 
deemed  to  have  waived  the  same,  and  the  judgment  becomes 
conclusive." 

See  also  Seymour. v.  Aultman  d'  Co.,  109  Iowa  297.  This 
case  holds  that,  unless  a  garnishee  defendant  who  has  notice 
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that  another  claims  an  assignment  of  defendant's  claim 
against  him,  pleads  the  assignment,  he  cannot  afterwards 
resist  the  subsequent  claim  of  the  assignee  by  showing  the 
judgment  in  the  garnishment  proceedings;  that,  if  he  had 
notice  that  th^  claim  had  been  assigned  by  the  judgment 
defendant  before  garnishment,  and  failed  to  set  it  up  as  a 
defense  in  the  garnishment  proceedings,  he  is  bound  to  pay 
the  judgment,  although  he  is  liable  over  again  to  the  assignee 
of  the  claim;  and  this,  on  the  theory  that  he  was  negligent 
in  not  setting  up  the  assignment  in  his  own  defense. 

Therefore,  in  the  instant  case,  if  it  be  found  as  a  fact 
that,  at  the  time  the  garnishment  notice  was  served  upon 
these  garnishees,  the  property  in  their  possession  did  not 
belong  to  the  judgment  defendant,  E.  D.  Pierce,  and  yet, 
after  due  notice  and  opportunity  to  be  heard,  they  failed  to 
set  up  this  fact,  and  allowed  judgment  to  go  against  them  on 
the  assumption  that  the  property  did  in  fact  belong  to  E.  D. 
Pierce,  and  that  they  were  holden  to  E.  D.  Pierce  therefor, 
and  they  acquiesced  in  the  judgment  so  entered  against  them, 
neither  having  appealed  from  the  judgment  nor  asked  to 
have  it  set  aside,  no  fraud  being  practiced  upon  them,  no 
new  fact  discovered  which  was  not  known  to  them  at  the  time, 
would  the  garnishing  defendants  be  in  any  position  to  resist 
the  payment  of  the  judgment  ?  Clearly,  under  all  authorities, 
this  question  must  be  answered  in  the  negative.  Then  what 
right  have  these  interveners,  whose  rights  are  in  no  way 
affected  by  the  judgment  so  negligently  permitted  to  be 
entered  against  these  garnishees,  to  have  this  judgment  set 
aside  and  held  for  naught  1  These  interveners  were  not  par- 
ties to  these  garnishment  proceedings,  nor  are  their  rights  in 
the  fund  in  the  hands  of  the  garnishee  in  th6  least  affected 
by  these  garnishment  proceedings. 

As  to  the  original  defendant,  E.  D.  Pierce,  we  must 
assume  that  whatever  interest  he  had  in  the  estate  that  was 
a  subject  of  garnishment  at  the  time,  passed,  upon  the  ren- 
dition of  the  judgment  against  the  garnishees,  to  the  gar- 
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nishees  by  operation  of  law ;  but  only  his  right.  His  right  in 
the  estate  alone  was  involved.  It  was  his  right  in  the  estate 
which  was  the  subject  of  controversy  between  the  plaintiff, 
the  original  defendant  and  the  garnishee.  If  he  had  none  in 
fact,  nothing  was  reached  by  the  garnishment.  The  garnish- 
ment reached,  if  anything,  his  interest  only.  These  garnishees 
suffered,  however,  a  judgment  to  be  entered  against  them 
upon  the  assumption  that  they  held  property  belonging  to 
the  original  defendant.  This  judgment  stands  unquestioned 
by  them,  and  unquestioned  by  the  parties  to  the  proceedings 
that  resulted  in  the  judgment. 

The  garnishment  proceedings  created  no  lien  upon  any 
property  belonging  to  the  original  defendant,  if  any,  in  the 
hands  of  the  garnishee.  By  the  garnishment  proceedings,  a 
personal  claim  was  acquired  against  the  garnishees,  to  the 
extent  of  any  money  or  property  that  might  be  in  their  hands 
at  the  time  the  garnishment  was  served,  belonging  to  the 
judgment  defendant.  It  was  for  the  court  to  determine 
whether  or  not  there  was  any  property  or  money  in  the  hands 
of  the  garnishees  belonging  to  the  original  defendant,  for 
which  the  garnishees  should  be  held  personally  responsible 
or  liable  to  the  judgment  plaintiff.  The  court  found  affirma- 
tively that  there  was,  and,  upon  such  finding,  entered  judg- 
ment against  the  garnishees  under  the  authority  of  Section 
3946  of  the  Code  of  1897.  This  judgment  is  binding  and 
conclusive  between  the  judgment  plaintiff,  the  judgment 
defendant,  and  the  garnishees,  and  is  binding  only  as  to  them. 

These  interveners  are,  therefore,  not  interested  in  this 
controversy  between  the  plaintiff,  the  original  defendant  and 
the  garnishees.    They  were  not  parties  to  that  suit  and  are 

not  bound  by  the  judgment.    Whatever  prop- 

'  ANDADMiNiB-      crty  thcrc  is  in  the  hands  of  the  garnishee 

sonai  property :  belonging  to  the  cstatc  of  H.  A.  Pierce  may 

recovery  not- 

withstanding      be  reached  by  the  administrator  of  that  estate 

garnishment.  "^ 

in    proper   proceedings,    unaffected   by   the 
garnishment  proceedings  instituted  by  the  plaintiff. 
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We  reach  the  conclusion  that,  without  any  showing  as  to 
whether  the  judgment  entered  against  the  garnishees  has  or 
has  not  been  paid,  these  interveners  have  no  standing  in  this 
conrt  upon  their  petition  of  intervention.  It  is  claimed,  how- 
ever, that  the  judgment  entered  against  the  garnishee  has 
been  paid  by  it,  and  was  paid  by  it  before  this  intervention 
was  interposed.  It  is  not  necessary  for  us  to  make  a  finding 
on  that  fact.  There  is  a  controversy  as  to  this.  We,  how- 
ever, are  inclined  to  hold  with  the  district  court  on  this 
branch,  to  wit,  that  this  judgment  was  in  fact  paid  by  the 
garnishees  before  this  intervention  took  place,  although  not 
released  upon  the  records. 

Many  other  questions  are  discussed,  but  we  do  not  deem 
them  relevant  to  the  matter  here  submitted,  and  we  do  not 
attempt  any  disposition  of  them.  Upon  the  whole  record,  we 
see  no  ground  for  disturbing  the  finding  of  the  district  court, 
and  it  is,  therefore — Affirmed, 

Evans,  C.  J.,  Ladd  and  Salinger,  JJ.,  concur. 


Eppib  Crambutt,  Appellee,  v.  Perctval-Porxeb  Company, 

Appellant. 

KXSOLIOENOE:    Independent  Oontractor— Landlord  and  Tenant.    A 

1  landlord  is  liable  in  damages  to  a  tenant  injured  by  reason  of  the 
negligent  act  of  the  owner's  independent  contractor  if  the  owner 
knows  of  the  negligent  act  of  his  independent  contractor  and  knovm 
it  renders  the  place  unsafe  for  tenants  and  negligently  aUatos  the 
unsafe  condition  to  continue  (holding,  arguendo). 

raiKCIPAL  AND  AOBMT:    Agent's  Liability  to  Thlid  PersonB— 

2  Nonfeasance.  An  agent  is  not  liable  to  a  third  person  for 
nonfeasance — for  a  failure  to  discharge  a  duty  which  he  owes  to 
his  principal,  even  though  the  principal  owes  that  duty  to  sudi 
third  person. 

PRINCIPLE  APPLIED:  The  electrical  wiring  of  an  occupied 
apartment  house  was  let  to  one  who  was  strictly  an  independent 
contractor.  Defendant  had  no  property  interest  in  the  building, 
but,  as  agent  of  the  owner,  had  charge  and  control  of  the  building. 
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and,  arguendo,  it  was  conceded  that  said  defendant  (a)  repre- 
sented said  owner,  under  authority  from  the  owner,  in  directing 
the  carrying  on  of  the  wiring,  and  (b)  had  contracted  with  the 
owner  to  keep  the  premises  in  a  safe  condition.  Said  contractor, 
unknown  to  plaintiff,  took  up  a  board  leading  to  plaintifiTs  apart- 
.  ments  and  negligently  failed  to  guard  the  opening,  and,  within 
three  hours  thereafter,  plaintiff,  in  the  darkness,  fell  therein  and 
was  injured.  Defendant  did  no  affirmative  act  of  negligence.  HM^ 
plaintiff  could  not  nutintain  an  action  against  the  agent  for  her 
injuries. 

Appeal  from  Polk  District  Court. — W.  S.  Ayres,  Judge. 

Thursday,  June  29,  1916. 

Action  to  recover  damages  for  personal  injury.  Verdict 
and  judgment  for  the  plaintiff  in  the  court  below.  Defendant 
appeals. — Reversed. 

Stipp,  Perry  &  Starzinger,  for  appellant 
Franklin  &  Miller,  for  appellee. 

Oaynor,  J. — Plaintiff  occupied  a  suite  of  rooms  in  an 
apartment  house.  At  the  time  she  entered  into  possession  of 
the  rooms,  she  did  so  under  a  lease  from  one  Mesmer.  Sub- 
sequently, and  prior  to  the  injury  of  which  she  complains,  the 
building  in  which  these  rooms  were  situated  was  sold  to  one 
Mary  A.  Porter,  and  the  lease  which  the  plaintiff  had  with 
Mesmer  was  also  assigned  to  her.  Mary  A.  Porter  was  the 
owner  of  this  building  at  the  time  the  accident  happened,  of 
which  plaintiff  complains.  The  plaintiff's  rooms  were  on  the 
third  floor  of  the  building  and  were  reached  by  a  stariway. 
In  front  of  plaintiff's  rooms  was  a  large  hallway,  reserved  by 
the  landlord  for  the  use  of  the  tenants  of  the  rooms  upon 
that  floor.  A  janitor  was  employed,  whose  duty  it  was  to 
keep  the  halls  and  steps  clean,  and  keep  the  apartments  heated 
in  winter.  He  had  charge  and  control  over  the  stairway  for 
the  use  of  tenants  to  get  to  and  from  the  rooms,  and  it  was 
part  of  his  duty  to  keep  lights  burning  in  the  hall.    The 
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defendant  was  the  agent  of  the  owner,  and  had  the  control 
and  management  of  the  building  for  her,  collected  the  rents, 
and  had  general  charge  of  the  repairs. 

In  the  spring  of  1911,  Mary  A.  Porter,  by  written  con- 
tract, employed  William  M.  Lennan  &  Company,  electrical 
contractors,  to  wire  this  building,  and  these  contractors  had 
exclusive  direction  and  control  of  the  method  and  means  to 
be  pursued  in  accomplishing  this  result,  and  neither  the 
owner  of  the  premises  nor  the  defendant  reserved  or  exercised 
any  direction  or  control  as  to  the  manner  or  method  to  be 
used  in  accomplishing  these  results.  The  owner  of  the  build- 
ing, Mary  A.  Porter,  took  the  initiative  in  this  matter, 
employed  these  contractors  to  do  this  work,  and  frequently 
visited  the  premises  during  the  progress  of  the  work.  What- 
ever was  done  in  and  about  the  landing  leading  to  plaintiff's 
apartment  was  done  by  the  workmen  of  these  electrical  con- 
tractors. Plaintiff's  contention  is  that,  in  the  progress  of 
the  work,  they  removed  a  board  from  the  floor  of  this  hall- 
way in  front  of  the  rooms  occupied  by  her,  and,  without 
replacing  the  board,  placed  an  oilcloth  over  it;  that  she 
returned  home  at  night,  in  the  evening,  when  it  was  dark  and 
the  hall  unlighted,  stepped  into  this  hole  and  was  severely 
injured.  There  is  no  evidence  that  the  defendant  or  Mary 
A.  Porter  had  actual  knowledge  of  the  alleged  opening  in  the 
landing.  It  had  existed  for  about  three  hours  and  was 
covered  with  an  oilcloth.  There  is  no  controversy  as  to  these 
facts. 

Plaintiff  brings  this  action  against  the  defendant,  and 
seeks  to  hold  it  responsible  for  her  injuries.  The  plaintiff 
brought  her  action  originally  against  the  defendant  as  owner 
of  the  building.  The  defense  interposed  was  nonliability,  on 
the  ground  that  the  condition  which  caused  her  injury  was  the 
result  of  the  negligence  of  an  independent  contractor,  for 
which  this  defendant  was  not  liable.  Upon  that  trial,  it  was 
stipulated  for  the  purposes  of  that  case  as  follows: 

The  defendant  is  a  corporation  organized  under  the  laws 
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of  the  state  of  Iowa.  Harvey  M.  Porter  was  managing 
director  of  defendant  company  at  the  time  this  cause  of  action 
arose ;  as  such  managing  director,  he  had  power  and  authority 
to  represent  the  defendant  corporation,  and  did  so  represent 
the  defendant  corporation  in  the  remodeling  of  the  premises 
described  in  plaintiff's  petition,  and  the  work  was  prosecuted 
under  his  direction  while  he  was  acting  for  this  corporation. 
This  stipulation  was  introduced  in  evidence.  Upon  this  hear- 
ing, the  evidence  disclosed  without  contradiction,  except  as 
contradicted  by  the  above  stipulation,  that  Mr.  Porter  did  not 
personally  supervise  the  making  of  any  alterations  in  the 
building.  No  good  purpose  would  be  accomplished  by  setting 
out  the  facts  as  disclosed  in  this  record,  since,  under  the 
undisputed  facts,  we  find  that  the  plaintiff  is  not  entitled  io 
recover. 

In  the  court  below,  a  verdict  was  returned  for  the  plain- 
tiff, and,  judgment  being  entered  upon  the  verdict,  defendant 
appeals.  The  record  discloses  that  the  defendant  was  the 
agent  of  the  landlord  in  the  management  and  control  of  this 
building  generally,  collected  the  rents,  and  had  a  duty  to  her 
to  see  that  it  was  kept  in  reasonable  repair.  The  record  does 
not  show  that  the  defendant  assumed  any  duty  touching  this 
wiring,  or  the  work  out  of  which  the  condition  arose  which 
caused  the  injury. 

Where  one  owes  a  positive  contractual  duty,  or  a  duty 
arising  out  of  a  contract  or  a  legal  duty,  to  another,  to  main- 
tain a  place,  for  the  use  of  the  other,  in  a  condition  that  is 

reasonably  safe  for  the  use  to  which  it  is  to 
'  independent*       bc  put,  a  failure  to  SO  maintain  it  is  a  failure 

contrftctor ! 

landlord  and       to  discharge  a  duty  imposed  by  law  or  oon- 

tenant.  .  *  .    . 

tract ;  and,  if  injury  results  to  the  party  to 
whom  the  duty  is  owed,  as  a  proximate  result  of  this  failure, 
an  action  based  on  negligence  arises.  This  is  the  basis  on 
which  the  rule  rests  that  makes  the  master  liable  to  his  servant, 
if,  peradventure,  the  master  fails  to  furnish  the  servant  a  rea- 
sonably safe  place  in  which  to  discharge  the  duties  assigned 
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him  by  the  master.  The  principle  upon  which  this  rule  is 
founded  has  equal  application  to  the  duty  which  the  landlord 
owes  to  his  tenants,  when,  having  leased  several  apartments, 
he  reserves  to  himself  and  under  his  control,  the  stairway  and 
landings  for  the  common  use  of  all.  Out  of  this  relationship 
of  landlord  and  tenant  arises  a  duty  to  see  that  the  place  so 
retained  and  devoted  to  the  use  of  the  several  tenants  is  kept 
and  maintained  in  a  reasonably  safe  condition  for  their  use. 
When  this  duty  is  the  master's  duty,  or  when  this  duty  is  the 
landlord's  duty,  personally  owed  by  him  to  the  servant  or  to 
the  tenant,  it  devolves  upon  him  to  exercise  reasonable  care  to 
see  that  this  duty  is  performed.  It  is  a  duty  which  the  master 
himself  owes,  therefore  not  delegable  to  another.  By  what- 
ever hand  the  duty  is  undertaken,  it  is  still  the  hand  of  the 
master.  Where  conditions  arise  that,  in  and  of  themselves, 
are  violative  of  the  duty  which  the  master  owes,  and  involve 
peril  to  the  one  to  whom  the  duty  is  owed,  it  matters  not  by 
whom  the  condition  was  brought  about.  If  the  master  per- 
mits that  to  be  done  which,  in  the  doing  or  in  the  manner  of 
the  doing,  creates  a  condition  which  reaches  back  and  involves 
the  master's  original  duty  and  is  violative  of  it,  the  master  is 
chargeable  for  injuries  resulting  therefrom. 

In  the  case  at  bar,  we  are  not  concerned  with  the  negli- 
gence of  the  independent  contractor  in  leaving  the  board  out. 
We  may  assume,  under  the  record  and  for  the  purposes  of 
this  case,  that  the  board  was  left  out — ^lef t  out  by  the  negligent 
act  of  an  independent  contractor;  that  this  left  the  place 
unsafe  and  dangerous  for  the  use  of  the  tenant.  The  act  of 
the  independent  contractor  in  creating  the  danger,  however 
negligent,  is  not  chargeable  to  the  landlord.  That  is  not  the 
landlord 's  negligence  upon  which  liability  is  predicated.  The 
liability  of  the  master  rests  upon  the  fact  that  he  owed  a  duty 
to  keep  the  place  in  a  reasonably  safe  condition,  and  this  duty 
was  not  discharged,  and  injury  resulted  as  a  proximate  result 
thereof.     The  landlord's  liability  rests,  if  at  all,  upon  his 

Vol.  176IA.--47 
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failure  to  keep  the  place  in  a  reasonably  safe  condition  for  the 
nse  of  the  tenants.  Out  of  the  relationship  of  landlord  and 
tenant,  under  the  circumstances  of  this  case,  this  duty  was 
created. 

In  the  case  at  bar,  the  owner  or  landlord  owed  a  duty  to 
the  tenants  to  keep  the  place  where  this  accident  occurred  in 
a  reasonably  safe  condition  for  the  use  of  the  tenants,  and,  if 
he  failed  in  this  duty  and  injury  resulted,  the  landlord  became 
liable  therefor,  and  this,  whether  the  unsafe  condition  com- 
plained of  resulted  from  his  own  negligence,  the  negligence 
of  his  servants,  or  from  the  negligence  of  an  independent 
contractor  and  his  servant. 

''An  independent  contractor  is  one  who,  exercising  an 
independent  employment,  contracts  to  do  a  piece  of  work 
according  to  his  own  methods,  and  without  being  subject  to 
the  control  of  his  employer,  except  as  to  the  result  of  his 
work.'*  See  Humpton  v.  UrUerkircher,  97  Iowa  509;  Over- 
houser  V.  American  Cereal  Co.,  118  Iowa  417;  Hughhanks  v, 
Boston  Investment  Co,,  92  Iowa  267. 

It  follows,  therefore,  that  the  employer  of  an  inde- 
pendent contractor  is  not  liable  for  the  viegUgent  act  of  the 
independent  contractor  resulting  in  injuries  to  third  persons 
to  whom  the  employer  owed  no  duty  of  protection.  Under 
such  circumstances,  the  negligent  act  of  the  independent 
contractor  and  its  consequences  are  not  chargeable  to  the 
employer,  because  the  injury  was  not  the  result  of  the  negli- 
gent act  of  the  employer,  and  resulted  to  one  to  whom  the 
employer  owed  no  duty  of  protection  against  the  consequences 
of  the  act.  See  Francis  v.  Johnson,  127  Iowa  391 ;  Hoff  v. 
Shockley,  122  Iowa  720. 

In  the  case  at  bar,  the  landlord  owed  a  positive  duty  to 
the  tenants  to  keep  this  hallway  in  a  reasonably  safe  condi- 
tion. If  not  kept  in  that  condition,  the  landlord's  duty  to 
the  tenant  was  violated.  The  violation  of  this  duty  involved 
actionable  negligence,  under  the  particular  circumstances  of 
this  case,  as  to  the  landlord.    There  is  no  evidence  that  the 
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landlord  was  ^ilty  of  any  affirmative  negligent  act  in  creating 
the  condition  which  caused  plaintiff's  injury.  There  is  no 
evidence  that  the  landlord  had  actual  knowledge  of  the  open- 
ing left  in  the  landing.  There  is  no  evidence  from  which  it 
could  be  reasonably  inferred  that  the  landlord  knew,  or  had 
reason  to  know,  that  the  work  required  of  this  independent 
contractor,  in  its  full  and  fair  discharge  under  his  contract, 
would  create  the  condition  which  we  must  assume  existed  at 
the  time  plaintiff  claims  to  have  received  her  injuries.  It  is 
certainly  true  that  the  landlord  had  no  knowledge  of  the 
existence  of  this  defect  in  the  floor  of  the  hallway,  until  long 
after  the  happening  of  the  injury  of  which  plaintiff  com- 
plains. The  condition  was  created  by  the  act  of  an  inde- 
pendent contractor  in  performing  duties  which  did  not,  in 
and  of  themselves,  involve  the  leaving  of  this  unprotected 
opening  in  the  hallway.  Neither  the  landlord  nor  this  defend- 
ant directed  or  controlled  the  manner  in  which  the  work 
should  be  done  that  was  required  of  this  independent  con- 
tractor. The  work  was  done  by  the  independent  contractor, 
through  its  servants,  in  the  manner  which  to  them  appeared 
reasonably  necessary  for  the  full  performance  and  completion 
of  the  work  that  they  had  undertaken.  The  landlord  is  not 
liable  for  the  negligence  of  this  independent  coniractor  and 
its  workmen  in  leaving  this  hole  in  the  floor.  The^  negligence, 
if  any,  of  the  landlord,  must  be  traced  to  the  violation  of 
that  duty  which  she  owed  to  the  tenant  to  keep  this  landing 
in  a  reasonably  safe  condition  for  the  use  of  all  the  tenants. 
If  it  did,  in  fact,  become  in  an  unsafe  condition,  with  the 
knowledge  of  the  landlord,  even  though  this  condition  grew 
out  of  the  negligence  of  the  independent  contractor,  and  the 
landlord  permitted  it  to  remain  so,  and  thereby  exposed  her 
tenants  to  danger,  the  landlord  violated  her  duty,  and  to  this, 
her  liability,  if  any,  is  traceable. 

It  must  be  kept  in  mind  that  the  plaintiff  originally  was 
the  tenant  of  one  Carl  W.  Mesmer  under  a  written  lease; 
that,  subsequently,  Mary  A.  Porter  purchased  from  Mesmer 
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the  premises  so  leased,  and  took  an  assi^ment  of  plaintiff's 
lease;  that,  thereafter,  the  relation  of  landlord  and  tenant 
existed  between  the  plaintiff  and  Mary  A.  Porter.  The  obli- 
gation to  maintain  this  common  landing  in  a  safe  condition 
grew  ont  of  the  eontractnal  rdationship  existing  between 
Mary  A.  Porter  and  the  plaintiff.  It  was  a  personal  duty 
which  she  assumed  to  this  plaintiff  because  of  tiiat  relation- 
ship, and  of  her  control  over  this  common  landing  to  which 
plaintiff  was  given  access. 

So  much  for  the  law  that  governed  the  relationship 
between  Mary  A.  Porter  and  the  plaintiff  growing  out  of  the 
contractual  relationship  created  by  the  lease.  So  muck  for 
the  duty  which  Mary  A.  Porter  owed  to  the  plaintiff  to  see 
that  this  commoii  landing,  reserved  by  her  and  over  which 
she  assumed  control,  was  kept  in  a  reasonably  safe  condition 
for  the  use  of  the  plaintiff. 

As  to  the  defendant,  a  different  rule  applies.  There  was 
no  contractual  relation  between  the  plaintiff  and  the  defend- 
ant ;  nor  did  the  defendant  assume  any  contractual  relation- 
2.  Principal  ®^^P  ^  ^®^»  ^^  reference  to  maintaining 

^nt?iiai)U-     t^  landing  in  a  reasonably  safe  condition 
pTraoiw:  mm-     for  her  use.     Concede  that  the  stipulation 
***"  made  at  the  former  trial  exposes  the  true 

relationship  of  the  defendant  to  the  subject-matter  of  this  con- 
troversy; assume  that  Harvey  M.  Porter  was  mana^ng 
director  of  the  defendant  corporation  at  the  time  this  action 
arose — ^tliat,  as  such  managing  director,  he  had  power  and 
authority  to  represent  the  defendant  corporation,  and  did  so 
represent  the  defendant  corporation  in  the  remodeling  of  the 
premises  described  in  plaintiff's  petition,  and  that  the  work 
there  prosecuted  was  under  his  direction  while  acting  for  the 
corporation.  This  stipulation  makes  plain  this  fact,  and  this 
fact  only,  so  far  as  material  to  this:  that  Harvey  M.  Porter 
represented  the  defendant  company  and  had  authority  to  do 
so  in  the  remodeling  of  the  premises ;  that  the  work  was  prose- 
cuted under  his  direction  while  acting  for  the  corporation. 
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The  question  arises,  From  whom  did  the  defendant  cor- 
poration get  authority  to  act  in  the  premises?  We  must 
assume  that  this  authority  was  granted  to  it  by  the  owner 
of  the  building,  under  some  arrangement  or  contract  with  the 
owner  of  the  building,  Mary  A.  Porter.  The  defendant  was 
not  the  owner  of  the  building,  nor  did  it  have  any  interest 
in  the  building,  nor  in  the  tenants,  nor  in  the  wiring  of  the 
building  under  the  contract  with  Lennan,  except  as  agent  and 
representative  of  the  owner,  the  landlord.  The  undisputed 
evidence  is  that  this  Percival-Porter  Company  never  owned 
this  apartment  house,  and  never  had  any  property  interest 
in  it.  Whatever  duty  it  assumed,  touching  the  management 
and  control  of  this  building,  was  a  duty  assumed  by  it  to  the 
landlord  under  some  contractual  relationship  with  her.  What 
this  relationship  was  does  not  appear,  further  than  that  it 
was  acting  as  agent  for  the  owner^  and,  as  such,  had  charge 
and  control  of  the  building,  and  directed,  through  Mr.  Porter, 
the  making  of  the  alterations.  The  only  affirmative  act  touch- 
ing the  wiring  of  this  building  with  which  the  defendant, 
through  Mr.  Porter,  was  connected,  involves  the  letting  of  the 
contract  to  Lennan  &  Company.  This  contract  was  the  con- 
tract of  the  landlord  with  Lennan  &  Company,  and  not  that 
of  the  defendant.  It  seems  that  the  landlord,  Mary  A.  Porter, 
desired  to  have  this  building  wired.  She  advertised  for  bids. 
Among  the  bidders  were  Lennan  &  Company.  Lennan  &  Com- 
pany being  the  lowest  bidders,  the  contract  to  wire  the 
building  was  let  by  her  to  them.  They  became  independent 
contractors.  As  the  landlord  could  not  be  liable  for  the 
independent  affirmative  negligence  of  these  independent  con- 
tractors, unless  this  affirmative  independent  negligence  cre- 
ated or  left  a  condition  which  violated  some  duty  which  she, 
as  landlord,  owed  to  the  plaintiff,  the  defendant,  under  no 
circumstances,  could  be  rendered  liable  for  any  active  neg- 
ligence of  the  independent  contractors  which  did  not  create 
or  leave  a  condition  which  violated  some  duty,  contractual  or 
otherwise,  which  it  owed  to  the  plaintiff.     All  contractual 
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duty  and  all  legal  duty  which  the  defendant  owed  in  the 
premises  was  under  and  by  virtue  of  its  contractual  relation- 
ship with  the  owner,  by  which  it  became  the  agent  of  the 
owner  for  the  supervision  and  control  of  this  building.    What- 
ever duties  it  assumed  were  duties  to  the  owner.    Whatever 
duties  it  assumed  and  failed  to  perform  were  duties  assumed 
towards  the  owner  and  neglected.    Touching  the  manner  in 
which  this  hallway  was  kept,  if  it  owed  any  afOrmative  duty 
at  all,  that  affirmative  duty  was  owed  to  the  owner,  and  not 
to  the  tenant.    The  record  does  not  disclose  that  it  assmned 
any  affirmative  duty,  even  to  the  owner,  touching  the  keeping 
of  this  hallway  in  safe  condition.    Even  if  it  did  assume  such 
duty  and  neglected  it,  it  was  negligence  to  perform  a  duty 
which  it  owed  to  the  owner  and  not  to  this  plaintiff.    It  is  not 
contended  that  either  the  owner  or  the  defendant  was  guilty 
of  any  affirmative  act  of  negligence  in  the  creation  of  the  con- 
dition which  caused  plaintiff's  injury.    The  most  that  can  be 
said  of  the  defendant  is  that  it  neglected  to  perform  some 
affirmative  duty  which  it  owed  to  the  owner.    It  is  a  case  of 
nonfeasance,  and  not  of  malfeasance,  on  the  part  o£  the 
defendant  as  to  anyone.    The  condition  that  caused  plaintiff's 
injury  was  created  and  left  exposed  by  the  active  negligence 
of  one  to  whom  the  owner  had  given  the  wiring  of  this  build- 
ing in  charge.    The  condition  had  existed  less  than  three  hours 
before  the  injury  occurred,  and  neither  the  landlord  nor  the 
defendant  had  any  knowledge  of  its  existence  before  the  hap- 
pening of  the  injury.    There  is  nothing  in  the  record  disclos- 
ing that  the  defendant  had  assumed  any  affirmative  duty  to 
keep  this  hallway  in  repair,  out  of  which  arose  any  duty  on 
its  part  to  the  plaintiff  to  see  that  it  was  kept  in  repair.    The 
duty  to  keep  it  in  repair  was  the  duty  of  the  landlord,  a 
failure  to  discharge  which,  in  a  proper  case,  may  create 
actionable  negligence. 

While  it  is  true  that  the  principal  is  liable  for  the  care- 
lessness of  the  agent,  the  converse  is  not  true — ^that  the  agent 
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is  liable  for  the  failure  of  the  principal  to  discharge  affirma- 
tive duties  which  he  may  owe.  While  it  is  true,  under  the 
doctrine  of  respondeat  superior,  that,  where  the  relation  of 
principal  and  agent  exists  as  to  third  persons,  the  principal 
is  liable  for  the  acts  or  omissions  of  the  agent  within  the  scope 
of  his  employment,  the  doctrine  has  no  application  as  between 
an  independent  contractor  and  the  principal.  In  such  cases, 
the  owner  is  not  answerable  for  the  acts  or  omissions  of  the 
independent  contractor,  except  where  injury  occurs  to  one 
to  whom  the  owner  owes  a  positive  duty  to  protect  against  the 
consequences  of  the  act  or  condition  which  causes  the  injury. 
Then  the  liability  rests,  primarily,  not  upon  the  negligence  of 
the  independent  contractor,  but  upon  the  negligence  of  the 
principal  in  failing  to  protect  the  person  against  the  conse- 
quences which  result  to  him  from  the  negligence  of  the 
independent  contractor,  where  the  duty  of  protection  exists. 
The  defendant  was  not  plaintiff's  landlord.  It  owed  her 
no  duly  because  of  the  existence  of  such  relationship.  The 
action  is  in  tort^  and  rests  upon  the  failure  of  the  landlord  to 
keep  the  hallway,  to  which  plaintiff  was  given  access,  in  a 
reasonably  safe  condition.  We  assume  that  it  was  the  land- 
lord's duty  to  do  this,  under  the  circumstances  of  this  case. 
The  effort  here  is  to  charge  the  defendant,  as  agent  of  the 
landlord,  with  the  same  duty,  and  to  predicate  liability  on 
the  failure  to  discharge  that  duty.  The  defendant  was  acting 
in  a  purely  representative  capacity,  representing  the  land- 
lord. Whatever  rights  it  acquired  in  and  about  this  building 
were  obtained  from  her.  Whatever  duties  it  assumed,  touch- 
ing the  management  of  the  building,  were  duties  it  assumed 
to  her.  No  liability  can  be  predicated  by  this  plaintiff  upon 
a  failure  of  this  agent  to  discharge  any  contractual  duty 
which  it  owed  to  her  as  landlord.  If  it  is  to  be  liable  at  all, 
the  liability  must  be  predicated  upon  something  that  it  did. 
If  the  record  discloses  that  the  defendant  was  guilty  of  some 
misfeasance  or  trespass  or  malfeasance  which  resulted  in 
injury  to  the  plaintiff,  it  would  be  liable  to  her,  and  oould 
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not  shield  itself  and  claim  that  in  so  doing  it  was  acting  for 
another. 

The  general  rule  is  that  an  agent  is  not  liable  to  a 
stranger  simply  for  nonfeasance,  for  a  failure  to  discharge 
some  duty  which  he  owes  to  his  master  or  principal,  even 
though  the  master  or  principal  owes  that  duty  to  the  person 
injured.  The  agent  may  be  liable  as  for  a  breach  of  contract, 
but  only  to  his  principal.  Such  breach,  however,  is  not  a  tort 
of  which  a  stranger  may  complain.  In  the  instant  case,  if  the 
defendant  owed  any  duty  to  keep  this  building  in  safe  repair,  it 
was  a  duty  which  it  owed  to  the  owner,  growing  out  of  some  re- 
lationship existing  between  them.  If  it  assumed  to  discharge 
this  duty  and  was  guilty  of  some  active  negligence  to  the  hurt 
of  the  plaintiff,  it  would  be  clearly  liable  to  her  as  for  tort ; 
but  a  mere  failure  to  discharge  the  obligations  assumed  under 
the  contractual  relationship  with  the  owner,  a  mere  failure  to 
perform  those  duties,  was  a  breach  of  the  contractual  duty  to 
the  owner  of  which  the  owner  might  complain,  but  of  which  no 
stranger  to  such  contractual  relationship  could  complain.  See 
Murray  v.  Usher,  117  N.  Y.  542  (23  N.  E.  564) ;  CindnnaH, 
N.  0.  <t  T.  P.  R.  Co.  V.  Robertson,  115  Ky.  858  (74  S.  W. 
1061) ;  WiUmms  V.  Dean,  134  Iowa  216. 

In  Z>«wt  V.  Brock  (Ind.),  38  N.  E.  829,  we  find  this 
language : 

"An  agent,  while  obeying  the  command  or  performing 
the  service  of  the  principal,  is  not  justified  in  committing  a 
tort;  and,  if  he  does,  not  only  the  principal,  but  the  agent, 
may  be  made  to  answer  in  damages  therefor.  But  where  a 
duty  rests  on  the  principal,  and  not  on  the  agent,  its  non- 
performance by  the  latter  creates  no  liability  as  against  him, 
if  injury  results.  True,  he  may  owe  a  duty  to  the  principal  to 
faithfully  discharge  his  duties  as  agent ;  but  he  owes  no  duty 
to  others,  except  that,  in  the  performance  of  those  duties,  he 
shall  not  do  anything  which  will  cause  injury  to  them.  If 
the  agent  fails  to  perform  a  duty  which  he  owes  to  the  prin- 
cipal, and,  by  reason  of  such  nonperformance  or  neglect  of 
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duty,  a  third  person  sustains  injury,  no  action  can  be  main- 
tained against  the  agent  by  such  third  person  on  account 
thereof." 

In  the  case  at  bar,  the  defendant  did  not  undertake  to 
wire  this  house  for  the  landlord ;  nor  did  it  assume  any  duty 
to  the  landlord  or  to  anyone  else,  as  to  the  manner  in  which 
this  work  should  be  done.  The  duty  of  wiring  this  house  had 
been  delegated  by  the  landlord  to  an  independent  contractor. 
Over  this  contractor,  the  defendant  here  was  given  and 
assumed  no  control.  The  defendant  was  guilty  of  no  active 
negligence  or  misfeasance  in  this  work.  The  condition  that 
resulted  in  the  injury  to  the  plaintiff  was  a  condition  that 
grew  out  of  the  negligent  act  of  this  independent  contractor. 
Of  this  condition,  neither  the  landlord  nor  the  defendant  had 
any  knowledge  prior  to  the  injury.  See  Kuhneri  v.  AngeU, 
10  N.  D.  59  (84  N.  W.  579,  88  Am.  St.  Rep.  675) ;  BiamJci  v. 
Oreaier  Americcm  Exptmtion  Co.  (Neb.),  92  N.  W.  615. 

We  think  the  plaintiff  has  wholly  failed  to  make  a  case 
of  actionable  negligence  against  the  defendant;  that  the 
motion  for  a  directed  verdict  should  have  been  sustained  ; 
and  the  cause  is  therefore — Reversed. 

Evans,  C.  J.,  Ladd  and  S^vlinoer,  JJ.,  concur. 


Davenport  Savings  Bank,  Appellee,  v.  Chicago,  Rock  Island 

&  Pacific  R.  Co.  et  al..  Appellants. 

SVIDENOE:    Relevancy,  Materiality  and  Competency— Res  Adjndi- 

1  catar— Tiles  and  Order  of  Court.  On  the  issue  whether  plaintiff's 
claim  had  been  already  adjudicated  in  a  proceeding  in  bankruptcy, 
the  flies  and  order  of  the  bankruptcy  court  are  relevant  and 
material. 

CONmnXANCE:    Sarprlse  at  Trial— Fanlty  Anthenticatidn  of  Ez- 

2  hiblt — ^Time  to  Correct.  It  is  error  for  the  court,  notwithstand- 
ing its  wide  discretion,  to  refuse  a  reasonable  continuance  in  order 
to  enable  counsel  to  correct  the  omission  of  the  word  "certify"  in 
a  certification  of  authentication  to  exhibits  offered,  (a)  when  such 
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mnlBsion  was  not  discovered  until  after  the  opposing  party  had 
moved  for  a  directed  verdict,  and  (b)  when  the  facts  m  the  ca9& 
were  moi  ff»  dispute  amd  presented  a  law  queetion  only, 

TRIAL:    Beception  of  Evidence— WithdxawaL     Evidence  material 

3  on  issues  raised  by  the  non-introducing  party  may  not  be  with- 
drawn against  the  protest  of  such  party. 

CABBIE&S:    BlU  of  Lading— Delivery  to  Biglit  Party  Without  Bill 

4  of  Tiading — ^Effect.  Delivery  of  goods  by  a  carrier  to  the  right 
party, — to  the  one  holding  paramount  title, — even  without  the 
production  of  the  hill  of  lading^  is  a  complete  defense  to  an  action 
for  conversion.  So  held  where  the  delivery  was  made  to  a  bank- 
rupt consignee,  the  title  of  the  holder  of  the  bill  of  lading  resting 
on  an  unlawful  preference  under  the  Bankruptcy  AcL 

PRINCIPLE  APPLIED:  A  dealer,  on  April  6th,  shipped  two 
automobiles,  and,  to  a  bill  of  lading,  indorsed  in  blank  and  naming 
himself  as  consignee,  he  attached  a  draft  and  delivered  the  same 
to  a  bank,  as  security  for  a  past  due  but  extended  indebtedness. 
The  party  who  was  to  receive  the  machines  refused  to  do  so,  and 
the  dealer  directed  the  carrier  to  return  them,  which  i^n^  done, 
and  they  were  redelivered,  on  June  6th,  to  the  dealer.  Seven  days 
before  this  redelivery,  a  petition  in  bankruptcy  was  filed  against 
the  dealer.  Four  days  after  said  redelivery,  the  dealer  was  adjudged 
a  bankrupt.  The  machines  in  question  were  taken  possession  of 
by  the  trustee  in  bankruptcy.  The  bank  brought  suit  against  the 
carriers  for  conversion.  Held,  defendant  might  show,  as  a  complete 
defense,  that  the  alleged  right  of  the  bank  rested  on  an  illegal 
preference  given  to  it  by  an  insolvent,  within  four  months  of  the 
filing  of  the  petition  in  bankruptcy. 

APPEAL  AND  EBBOB:    Preserving  Error— Exdnsion  of  rwrndatlcn 

5  Evidence — ^ITon-neceflSity  to  CK>  Farther  with  Proof.  When  evi- 
dence is  excluded  which  would  lay  the  foundoHon  for  a  material 
and  ultimate  fact,  the  party  suffering  such  adverse  ruling  need 
not  proceed  further  and  show  such  ultimate  fact  in  order  to 
preserve  the  error  in  such  exdusion  for  review. 

PRINCIPLE  APPLIED:  The  party  for  whom  freight  was  in- 
tended refused  to  accept  it,  and  the  carrier,  at  the  direction  of  the 
shipper,  returned  it  and  redelivered  it  to  the  shipper,  who  himself 
was  the  consignee  in  the  bill  d  lading.  The  bill  of  lading  was 
then  in  the  hands  of  a  bank  as  collateral  to  indebtedness  owed  by 
the  shipper.  The  bank  sued  the  carrier.  The  carrier  desired  to 
show  (a)  that  the  indorsement  of  the  bill  of  lading  to  the  bank 
was  within  four  m<»iths  of  the  filing  of  a  petition  in  bankruptcy 
against  the  shipper  (consignee) ;  (b)  that  the  indorsement  was 
to  secure  a  past  due  indebtedness;  and  (c)  that  the  shipper  (oon^ 


I fc. 
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signee)  was  then  insolvent,  and  the  bank  so  knew.  To  prove  this, 
the  shipper  offered  in  evidence,  as  a  foundatum,  the  bankruptcy 
proceedings  in  another  state  against  the  shipper.  It  was  excluded. 
Held,  the  carrier  need  not  go  further  and  prove  the  ultimate  facts, 
(a),  (b)  and  (c),  in  order  to  preserve  said  error  for  review. 

JXJDOICEMT:  Conclnaiyenefls — Particiilar  Fact  Adjudicated  —  Dif- 
6  fecent  Salts— Pxivlty.  The  judgment  of  a  court  of  competent 
jurisdiction  directly  upon  a  partioular  point  is,  as  between  the 
parties  and  those  in  privity  with  them,  conclusive  in  relaticm  to 
such  particular  point,  though  the  purpose  and  subject-matter  of 
the  suit  wherein  the  adjudication  was  had  are  different  from  the 
purpose  and  subject-matter  of  the  suit  wherein  the  conclusiveness 
of  the  adjudication  is  offered. 

PRINCIPLE  APPLIED:  A  bank  filed  its  daim  with  a  referee 
in  bankruptcy.  The  trustee  objected  to  the  claim,  because  (a)  the 
bank  had  received  from  the  bankrupt,  within  four  months  of  the 
filing  of  the  petition  in  bankruptcy,  five  autcMuobiles,  as  security 
for  a  past  due  debt,  and  (b)  the  bankrupt  was  then  insolvent  and 
the  bank  so  knew.  The  bank  filed  a  response  to  the  objections.  The 
referee  adjudged  that  the  objections  were  true,  and  entered  an 
order  accordingly.  Later,  said  bank  sued  a  carrier  for  conversion 
of  two  automobiles,  on  the  claim  that  the  carrier  delivered  the 
same  to  the  consignee  when  the  bank  held  the  bill  of  lading  as 
security  for  a  debt  owed  by  the  consignee.  This  consignee  tra«  said 
bofikrupt  named  above.  Said  two  automobiles  and  the  bill  of  lading 
covering  the  same  were  part  of  the  same  transaction  wherein  the 
said  five  automobiles  were  turned  over  to  the  bank.  The  carrier 
pleaded  that  the  bank's  title  to  the  bill  of  lading  was  void, 
because  (a)  the  two  machines  had  been  received  by  it  from  the 
bankrupt  within  four  months  of  the  filing  of  the  petition  in  bank- 
ruptcy, as  security  for  a  past  due  debt,  and  (b)  the  bankrupt 
was  then  insolvent  and  the  bank  so  knew.  HeUd,  there  was  such 
privity  between  the  bank  and  the  trustee  in  the  hearing  before 
the  referee,  and  between  the  bank  and  the  carrier  in  the  latter  suit> 
that  the  adjudication  of  the  referee  closed  the  door  in  said  latter 
suit  to  any  inquiry  as  to  the  truth  of  the  particnlar  matters 
adjudicated  by  the  referee. 

Appeal  from  Scott  District  Court. — ^Wiluam  Thbophilus, 

Judge. 

Thursday,  June  29, 1916. 

AonoN  for  the  conversion  of  two  automobiles,  with  their 
accessories.     Trial  to  a  jury,  and,  at  the  conclusion  of  the 
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testimony,  the  trial  court  directed  a  verdict,  in  plaintiff's 
favor,  against  the  Pennsylvania  Company,  for  the  value  of 
the  property.  After  entry  of  judgment,  the  Pennsylvania 
Company  appealed. — Reversed. 

Loesch,  Scofield  &  Loesch  and  Cook  &  Bdlluff,  for 
appellants. 

WUsaii,  Grilk  &  Wilson,  Isaac  Petersberger  and  Lane  & 
Waterman,  for  appellee. 

Deemer,  J. — On  April  4th,  1913,  the  Midland  Motor 
Company,  a  corporation  doing  business  in  Moline,  Illinois, 
delivered  two  automobiles  and  accessories  to  the  Chicago, 
Bock  Island  &  Pacific  Railway  Company,  at  East  Moline,  Illi- 
nois, for  shipment  to  Pittsburg,  Pennsylvania,  and  received  a 
bill  of  lading  from  the  railway  company,  showing  a  consign- 
ment '*to  the  order  of  the  Midland  Motor  Co.  Notify  John 
L.  Kitter,  2179  Webster  Ave.,  at  Pittsburg,  Penn."  This  bill 
of  lading  was  endorsed  in  blank  by  the  Midland  Motor  Com- 
pany. The  Midland  Motor  Company  was  indebted  to  the 
plaintiff,  the  Davenport  Savings  Bank;  and,  on  April  18th, 
1913,  it  drew  a  draft  for  the  purchase  price  of  the  auto- 
mobiles on  John  L.  Kitter,  attached  the  same  to  the  bill  of 
lading)  and  delivered  both  to  the  bank,  as  security  for  a  part 
of  the  indebtedness  it  was  then  owing  the  bank.  It  seems 
that,  on  the  day  the  bank  took  the  draft  and  the  bill  of 
lading,  it  had  a  settlement  with  the  Midland  Motor  Company, 
at  which  it  was  found  that  the  motor  company  owed  the 
bank  $12,000;  and  an  extension  of  time  was  then  given  for 
a  period  of  30  days,  a  note  for  the  amount  of  the  balance 
due  being  executed  on  April  18th,  1913.  The  draft  and  bill 
of  lading  were  received  by  the  bank,  as  collateral  security 
to  this  loan.  The  Rock  Island  Railway  transported  the 
automobiles  to  Chicago,  where  they  were  delivered  to,  and 
accepted  by,  the  Pennsylvania  Company;  and  it  transported 
the  same  to  Pittsburg,  and,  upon  arrival,  notified  John  L. 
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Kitter.  Eitter  refused  to  receive  the  property,  and  it  was 
stored,  awaiting  directions  from  the  consignor.  Upon  receipt 
of  advices  from  the  Midland  Motor  Company,  the  Pennsyl- 
vania Company  returned  the  machines  to  Chicago,  and  there 
delivered  the  same  to  the  Midland  Motor  Company,  at  its 
office  in  that  city.  Learning  of  this  transaction,  the  bank 
notified  the  railroad  company  of  its  claim  to  the  goods,  and 
demanded  the  return  thereof  to  it,  or  payment  of  the  value 
thereof.  In  the  meantime,  the  Midland  Motor  Company  had 
gone  into  bankruptcy,  and  the  trustee  had  taken  possession 
of  the  machines,  so  that  the  railway  company  could  not  secure 
and  return  the  property.  This  suit  was  then  commenced  to 
recover  the  value  of  the  machines,  and  the  trial  court,  upon 
issues  joined,  directed  a  verdict  for  plaintiff,  against  the 
Pennsylvania  Company. 

If  this  were  all  of  the  case,  it  would  not  be  difficult  of 
solution;  but  defendants  pleaded  in  defense  that,  before  the 
redelivery  of  the  property  to  the  Midland  Company,  it  had 
been  adjudged  a  bankrupt;  and  one  McCoUough  had  been 
appointed  and  was  acting  as  trustee  in  bankruptcy,  and  that 
said  trustee  in  bankruptcy  took  possession  of  the  automobiles, 
being,  in  law  and  in  fact,  entitled  thereto.  Defendant  further 
averred  that  the  matter  in  controversy  had  theretofore  been 
adjudicated  by  one  E.  U.  Henry,  a  referee  in  bankruptcy,  in 
the  southern  district  of  the  United  States  court  for  the  north- 
em  division  of  Illinois,  in  a  matter  before  him  as  such  referee ; 
and  that,  in  said  proceeding,  it  was  adjudged  that  plaintiff 
therein  was  not  the  owner  of  the  property  in  controversy,  but 
that  the  title,  possession  and  ownership  thereof,  were  in  the 
trustee  in  bankruptcy,  E.  D.  McCoUough. 

In  reply,  the  plaintiff  denied  that  the  referee  in  bank- 
ruptcy made  any  such  order  as  defendant  pleads;  averred 
that  the  said  referee  was  without  jurisdiction  to  make  any 
order  binding  on  this  plaintiff,  and  further  averred  that, 
whatever  the  order  of  said  referee,  the  same  was  without 
authority,  and  was  and  is,  illegal  and  void.    To  sustain  the 
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defenses  pleaded,  defendant  railway  company  offered  a  tran- 
script of  the  proceedings  before  E.  U.  Henry,  referee  in  bank- 
ruptcy for  the  United  States  district  court,  southern  district 
of  Illinois,  northern  division,  together  with  the  papers  and 
files  bound  therewith,  to  which  plaintiff  objected,  because 
incompetent,  irrelevant  and  immaterial,  in  that  the  proceed- 
ings were  not  binding  upon  it,  and,  save  for  showing  the 
filing  and  disallowance  of  plaintiff's  claim,  immaterial  and 
irrelevant.  They  were  also  objected  to  because  not  properly 
exemplified.     These  objections  were  sustained. 

Defendant  then  offered  the  finding  of  the  referee  in  bank- 
ruptcy, on  a  claim  filed  by  the  plaintiff  with  said  referee,  to 
the  effect  that  the  objections  filed  to  said  claim,  by  the  trustee 
in  bankruptcy,  were  good,  and  should  be  sustained ;  and  plain- 
tiff's  claim  was  disallowed,  unless  it  should  surrender  to  the 
trustee  its  preference,  obtained  through  the  transfer  of  the 
bill  of  lading,  and  certain  payments  made  to  it  by  the  bank- 
rupt, within  four  months  of  the  adjudication  of  its  bank- 
ruptcy. 

The  objections  filed  to  plaintiff's  claim  were:  (1)  no 
indebtedness;  (2)  that  plaintiff  received  the  automobiles  from 
the  bankrupt  while  it  was  insolvent,  knowing,  or  having  rea- 
sonable cause  to  believe,  that  it  was  insolvent;  (3)  that  the 
draft  and  bill  of  lading  for  the  automobiles  were  given  to 
the  plaintiff  for  a  past  due  indebtedness;  (4)  that  certain 
payments  were  made  on  plaintiff's  claim  which  were  pref- 
erences under  the  bankruptcy  law. 

The  certificate  to  the  transcript  of  the  order  of  the 
referee  was  in  this  language : 

**I  hereby  the  above  to  be  a  true  and  exact  copy  of 
my  record  in  this  matter.  Dated  at  Peoria,  Illinois,  Jan. 
6th,  1915.  Edward  U.  Henry,  Referee  in  Bankruptcy,  South- 
em  District  of  Illinois,  Northern  Division." 

The  objections  to  this  offer  were  practically  the  same 
as  to  the  papers.  Defendant  then  offered  to  plaintiff  a  notice 
from  the  referee  in  bankruptcy  of  the  filing  of  the  objections 
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to  its  claim,  and  of  the  place  and  date  fixed  for  the  hearing 
of  the  same:  namely,  Peoria,  Illinois,  November  24th,  1913. 
This  was  objected  to  by  plaintiff,  for  the  reason  that  it  did 
not  state  the  purpose  of  the  hearing  before  the  referee,  and 
was  insu£9cient,  under  Section  57  of  the  Bankruptcy  Act 
(30  Stat,  at  Large  544,  ch.  541),  and  did  not  confer  any 
jurisdiction  on  the  referee  to  adjudge  the  validity  of  plain- 
tiff's claim,  and  for  the  further  reason  that  it  was  not  prop- 
erly exemplified.  These  objections  were  sustained.  The 
defendant  then  offered  the  papers  and  proceedings  in  a  case 
brought  by  the  trustee  in  bankruptcy  against  the  plaintiff 
herein,  in  the  United  States  district  court  for  the  southern 
district  of  Iowa,  Davenport  division,  in  which  the  trustee 
brought  action  to  recover  five  automobiles,  received  by  plain- 
tiff herein  from  the  Midland  Motor  Company  at  the  same 
time  it  took  the  bill  of  lading,  with  the  draft  attached,  for  the 
two  automobiles  in  question.  These  were  objected  to  as 
incompetent,  immaterial  and  irrelevant,  and  insufficient  to 
establish  a  plea  of  former  adjudication,  or  an  estoppel. 

The  petition  filed  by  the  trustee  in  the  United  States 
district  court  for  the  southern  division  of  Iowa,  discloses  that 
the  trustee  was  seeking  to  recover  the  five  automobiles  therein 
referred  to,  which  had  been  received  by  the  plaintiff  herein 
at  the  time  it  took  its  assignment  of  the  draft  and  bill  of 
lading  for  the  automobiles  in  controversy,  on  the  theory  that, 
when  plaintiff  received  the  said  five  machines,  the  Midland 
Motor  Company  was  insolvent^  which  fact  plaintiff  herein 
well  knew,  or  had  reasonable  cause  to  believe ;  that  the  transfer 
thereof  was  made  within  four  months  of  the  time  the  Midland 
Company  was  adjudged  to  be  a  bankrupt,  and  that  the  trans- 
fer thereof  constituted  a  preference  which  was  void ;  and  that 
the  trustee  was  entitled  to  the  possession  of  the  machines,  and 
to  an  order  on  plaintiff  to  return  the  same  to  him,  the  trustee. 

He  also  pleaded  the  proceedings  and  order  before  the 
referee  in  bankruptcy  for  the  United  States  district  court  of 
Illinois,  hitherto  referred  to,  as  an  adjudication  binding,  not 
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only  upon  the  trustee,  but  also  the  plaintiff  herein,  as  well,  and 
bottomed  his  right  to  recover  the  five  machines  upon  this 
order  of  the  referee,  as  well  as  upon  the  ground  of  prefer- 
ence. While  an  issue  was  tendered  in  the  suit  in  the  United 
States  district  court  for  the  southern  district  of  Iowa,  the 
case  had  not  gone  to  trial  at  the  time  this  action  was  decided  ; 
but,  since  the  determination  of  this  action  in  the  court  below^ 
the  suit  by  the  trustee  against  the  plaintiff  herein  has  been 
tried,  resulting  in  a  judgment  in  favor  of  the  trustee,  and 
against  this  plaintiff.  See  226  Fed.  Rep.  309.  To  complete 
the  record,  it  should  be  stated  that,  during  the  trial  and 
before  the  submission  of  the  case  either  to  the  court  or  jury, 
defendants'  counsel  discovered  the  defect  in  the  certificate^ 
of  the  referee  in  bankruptcy,  to  his  order  disallowing  plain- 
tiff's claim,  and  the  following  proceedings  were  had: 

*^Mr.  Cook:  Now,  Your  Honor,  it  developed  yesterday 
that,  in  Defendants'  Exhibit  2,  the  referee  in  bankruptcy,  in 
certifying  that  record,  inadvertently  left  out  the  word 
'certify,'  and  that  was  not  discovered  by  defendants'  counsel 
until  the  point  was  raised  yesterday  afternoon  in  argument  by 
Judge  Waterman  that  the  word  'certify'  was  not  in  the 
certificate.  I  don't  know  what  the  effect  of  that  may  be,  but 
there  is  nothing  for  a  jury  to  determine  here  anyway,  and  we 
would  like  to  have,  and  the  defendants,  Pennsylvania  Com- 
pany and  Chicago,  Rock  Island  &  Pacific  Railway  Company^ 
now  ask  that  the  further  hearing  of  this  case  be  postponed 
for  five  days,  in  order  that  we  may  have  an  opportunity  to 
have  a  correct  certification  made.  It  is  one  of  those  things 
that  ought  not  to  turn  the  result  of  a  law  suit,  and  I  don't 
know  what  the  effect  of  it  may  be  in  the  higher  courts.  I 
didn't  notice  it  until  Judge  Waterman  called  attention  to  it 
yesterday.  If  the  word  'certify'  was  in  there,  I  would  be 
willing  to  stand  on  the  certification,  but  I  do  not  know  what 
the  certification  is  worth  without  it. 

*'Mr,  Petersberger:    The  plaintiff  resists  the  request  for 


June  1916]  Davenpoet  Sav.  Bk.  v.  Railway  Co.  753 

an  adjournment  or  continuance,  not  only  for  the  fact  that 
there  is  no  statement  accompanying  the  professional  state- 
ment of  counsel  showing  any  ground  therefor,  but  for  the 
further  reason  that  the  objection  is  not  made  as  required  by 
law,  so  that  the  same  can  be  intelligibly  passed  upon  by  the 
court;  and  for  the  additional  reason  that  it  is  a  matter  of 
right,  and  not  a  discretionary  matter,  and  the  plaintiff  in  this 
case  stands  upon  its  rights  to  have  this  caise  determined  at 
this  time. 

^'The  Court:  The  plaintiff's  resistance  is  sustained,  and 
the  application  for  a  continuance  is  overruled." 

Again,  it  should  be  stated  that  plaintiff  introduced  in 
evidence  the  following  paper,  filed  with  the  referee  in  bank- 
ruptcy on  November  22d,  1913: 


**In  the  District  Court  of  the  United  States  for  the  Southern 

District  of  Illinois. 


In  the  Matter  of  the  Bankruptcy 
of  the  Midland  Motor  •Co. 


Response  and  Applica- 
tion of  the  Davenport 
Savings  Bank. 
"The  Davenport  Savings  Bank  of  Davenport,  Iowa,  a 
secured  creditor,  who  have  heretofore  filed  their  claim  in  this 
matter  for  the  purpose  of  participating  in  the  proceedings  at 
the  first  meeting  of  creditors,  responding  to  the  objections  to 
which  claim,  which  have  been  set  for  hearing  at  Peoria  on 
Nov.  24, 1913,  respectfully  represents: 

"That  the  value  of  the  securities  held  by  this  claimant  has 
not  yet  been  fully  determined  so  that  the  necessary  allowance 
can  be  made  for  the  purpose  of  establishing  the  amount  of 
its  claim  over  and  above  the  value  of  such  securities.  That, 
accordingly,  this  claimant  is  not  prepared  at  this  time  to 
intelligently  take  up  the  objections  filed  herein  to  the  allow- 
ance of  its  claim,  and  accordingly  asks  that  the  hearing  on 
said  objections  be  continued  until  such  a  time  as  the  amount, 
if  any,  which  this  secured  claimant  may  have  against  the 

Vol.  176  Ia.— 48 
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above  named  bankrupt,  can  be  properly  presented  for  allow- 
ance as  an  unsecured  claim." 

Thereafter,  the  following  record  was  made  with  reference 
thereto: 

''A£r.  Petersberger:  In  view  of  the  ruling  of  the  court 
which  is  made  as  to  certain  exhibits  offered  by  the  defendants, 
the  plaintiff  now,  in  accordance  with  the  statements  made  in 
introducing  Exhibit  K,  now  withdraws  Exhibit  K  from  fur- 
ther consideration  by  the  court  in  connection  with  this  matter. 

''Mr.  Cook:  The  defendants  Pennsylvania  Company  and 
Chicago,  Rock  Island  &  Pacific  Railway  Company  object  to 
the  withdrawal  of  the  paper,  plaintiff's  Exhibit  K,  and  insist 
that  the  same  become  a  part  of  the  record  and  remain  so  for 
the  purposes  of  appeal  or  the  further  progress  of  this  case ; 
and,  that  the  same  having  been  offered  in  evideilce,  it  can- 
not be  stricken  out  of  the  record  so  that  the  defendants  may 
not  have  the  advantage  of  it  in  the  higher  courts. 

"The  Court:  The  motion  to  withdraw  is  sustained,  and 
the  paper  may  be  withdrawn  as  evidence,  but  the  paper  is  to 
be  retained  with  the  record  for  the  purpose  of  appeal. ' ' 

Preliminary  to  a  discussion  of  the  legal  propositions,  it 
is  well  to  give  the  chronology  of  events.  The  bill  of  lading 
for  the  two  cars  in  question  was  issued  April  4th,  1913.  Plain- 
tiff and  the  Midland  Motor  Company  had  a  settlement  of 
their  accounts,  on  April  18,  1913 ;  and  the  Midland  Company, 
on  that  date,  executed  its  note  to  plaintiff  for  the  sum  of 
$12,000,  due  on  demand,  after  May  18th  of  the  same  year. 
The  Midland  Company,  on  the  same  date,  drew  its  draft  for 
the  purchase  of  the  machines  on  John  L.  Kitter,  and  trans- 
ferred the  same  to  plaintiff.  On  April  6th,  1913,  the  Rock 
Island  Company  delivered  the  machines  to  the  Pennsylvania 
Company,  at  Chicago,  Illinois.  Upon  arrival  of  the  cars  at 
Pittsburg,  Pennsylvania,  the  Pennsylvania  Company  notified 
Kitter  of  their  arrival,  and  Kitter  refused  to  accept  or  pay 
for  the  same,  and  the  autos  were  then  stored  in  a  warehouse 


June  1916]  Davenpobt  Sav.  Bk.  v.  Railway  Co.  755 

in  Pittsburg.  The  petition  to  have  the  Midland  Company 
declared  a  bankrupt,  was  filed  May  28th,  1913.  Automobiles 
returned  and  delivered  to  Midland  Company,  at  Chicago,  Illi- 
nois, June  5th,  1913.  Order  declaring  Midland  Company 
bankrupt,  June  9th,  1913.  Plaintiff  made  demand  on  Bock 
Island  Company  for  goods,  June  18th,  1913.  Plaintiff  filed 
claim  with  referee,  July  16th,  1913.  Bond  of  trustee  filecT 
July  24th,  1913.  Objections  to  plaintiff's  claim  filed  Novem- 
ber 3d,  1913.  Notice  to  plaintiff  thereof,  November  10th, 
1913.  Response  of  plaintiff  thereto,  November  22d,  1913. 
Order  of  referee  thereon,  November  26th,  1913.  Action  com- 
menced by  trustee  against  plaintiff  for  five  automobiles,  April 
10th,  1914.  The  times  when  plaintiff  filed  pleadings  in 
response  to  the  trustee's  bill  in  equity  do  not  appear;  and, 
as  the  case  had  not  been  determined  when  this  action  was 
tried,  we  know  when  it  was  decided  only  from  the  opinion 
to  which  reference  has  been  made. 

I.    We  have  first  to  consider  the  rulings  of  the  trial 
court  sustaining  objections  to  some  of  the  testimony  offered 
by  defendant.    The  court  denied  defendant  the  right  to  intro- 
duce the  papers  and  files  in  the  bankruptcy 

1.  BviDKfCT :  proceeding  in  the  United  States  district  court 

res  adjudicata :     ^  ** 

of^urt^'***^     of  Illinois,  offered,  no  doubt,  for  the  purpose 

of  showing  that  plaintiff  filed  its  claim  in 
that  court,  was  notified  of  the  objections  taken  thereto,  and 
appeared  and  filed  a  response  to  these  objections.  All  of 
these  matters  were  relevant  and  material,  and,  as  we  think, 
were  properly  exemplified,  and  should  have  been  admitted. 

The  certificate  of  the  referee  to  the  order  made  by  him 
upon  the  objections  to  plaintiff's  claim,  is  defective,  in  that, 
through  carelessness  or  mistake,   the   word   ** certify"  was 

omitted.    As   soon   as   this   was   discovered, 

2.  continuajicb:    counsel  for  defendant   asked   permission  to 

surprise  at  ^ 

autoenucatioii     ^^^®  *^®  certificate  corrected.     We  are  con- 
timetocorroct    Strained  to  hold  that,  while  such  an  order 

is  within  the  discretion  of  the  trial  court,  in 
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this  case,  it  should  have  been  granted.  That  the  word  was 
omitted  through  mistake  and  oversight,  cannot  be  doubted; 
and  counsel's  attention  was  not  called  to  the  matter  until 
after  the  defendant  company  had  moved  for  a  directed  ver- 
dict. There  were  really  no  facts  for  a  jury  to  determine,  as 
they  were  practically  agreed  to,  or  were  not  in  dispute ;  and 
it  was  in  the  interest  of  justice  and  fair  play  that  defendants' 
request  for  time  to  get  a  corrected  certificate  be  sustained. 
We  think  the  court's  ruling  denying  the  right  was  erroneous. 
Objection  to  the  notice  given  to  plaintiff  by  the  referee, 
of  the  objections  filed  to  its  claim,  was  sustained.  This  was 
doubtless  erroneous ;  but,  as  the  claimant  appeared  before  the 

referee  and  filed  a  response  to  the  objections, 
8.  Trial:  this  amounted  to  a  waiver  of  the  notice,  and 

reception  ' 

wiSIdraSSL'        cured  any  and  all  defects  therein,  whatever 

they  may  have  been.  Plaintiff  offered  in 
evidence  the  response  filed  by  it,  and,  after  defendant  had 
offered  all  its  testimony,  the  trial  court,  over  its  objections, 
permitted  plaintiff  to  withdraw  the  exhibit,  stating,  however, 
that  it  should  remain  in  the  record,  for  the  purposes  of  the 
appeal.  Recurring  to  the  record  with  reference  to  this  matter, 
which  record  has  already  been  reproduced,  we  think  we  must 
assume  that  this  response  is  still  in  the  case,  as  if  it  had 
been  offered  by  the  defendant  itself,  upon  a  withdrawal  by 
the  plaintiff,  the  plaintiff  having  properly  identified  it.  If 
not  so  considered,  we  think  the  trial  court  was  in  error  in 
entirely  eliminating  it. 

Now,  as  to  the  law  of  the  case,  assuming  that  we  have 
a  record  before  us  which  establishes  the  facts  above  recited. 
Of  course,  plaintiff,  in  view  of  its  holding  the  bill  of  lading 

with  draft  attached,  made  out  a  prima-facie 

4.  ^/f"gf**:  ^^    case,  by  showing  a  delivery  of  the  goods  to 

right^^         the  consignor,  without  a  production  of  the  bill 

h^ng  f  ^^eS'     of  lading ;  and  defendant,  in  order  to  defeat 

recovery,   must  show  that,   notwithstanding 
the  nonproduction  of  the  bill  of  lading,  it  delivered  the  goods 
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to  the  right  party,  or  that  plaintiff's  right  to  the  goods  has 
been  adjudicated  adversely  to  it  in  another  proceeding,  by  a 
court  or  tribunal  having  jurisdiction  of  the  parties  and  the 
subject-matter.  Upon  the  first  proposition,  it  was  incumbent 
on  defendant  to  show  that  plaintiff  is  not,  and  was  not,  entitled 
to  the  goods  because  of  a  preference  given  to  it  by  an  insolvent 
on  the  eve  of  bankruptcy ;  that  is,  within  four  months  of  the 
adjudication  of  bankruptcy. 

The  trial  court  denied  defendant  the  right  to  show  the 
bankruptcy  proceedings  pending  in  another  state,  and  this 
prevented  defendant  from  laying  the  foundation  for  an  attack 

upon  the  assignment  of  the  bill  of  lading  and 

'  brror:  pre-        the  draft,  and  it  was  not  necessary  for  defend- 

ezciuaTonof  '     ant,  in  these  circumstances,  to  follow  it  up 

evidence:  with  other  testimony,  tending  to  show  that 

i^Sppoot,**^       the  Midland  Company  was  insolvent  when 

it  transferred  the  draft  with  bill  of  lading, 
of  which  fact  the  plaintiff  had  knowledge,  or  such  informa- 
tion as  would  have  led  to  knowledge,  had  it  followed  the 
inquiries  suggested  thereby.  As  there  was  error  in  the  court's 
ruling  which  denied  defendants  the  right  to  show  the  bank- 
ruptcy proceedings  against  the  Midland  Company,  we  need 
not  do  more  on  the  first  proposition  than  point  out  the  error, 
leaving  to  further  investigation  the  other  matters  necessary 
to  be  proved,  if  the  parties  be  so  advised. 

II.  We  have  already  pointed  out  the  error  of  the  trial 
court  in  denying  defendant  the  right  to  a  postponement  of 
the  case,  in  order  to  obtain  a  correction  of  the  referee's  cer- 
tificate to  the  order  made  by  him,  and  in  taking  out  of  the 
case  plaintiff's  response  to  the  objections  filed  to  its  claim 
before  the  referee;  and,  in  view  of  this  holding,  and  the 
conclusion  reached  on  the  other  branch  of  the  case,  the  judg- 
ment must  be  reversed. 

As  this,  in  effect,  prei^pposes  that  these  records,  if  prop- 
erly authenticated  and  introduced,  would  constitute  a  defense, 


758  Davbnpoet  Sav.  Bk.  v.  Railway  Co.     [176  Iowa 

it  may  be  well  to  state  our  views  upon  the  matter  at  somewhat 

greater  length.    Plaintiff  voluntarily  filed  its 

••  2£S^J5i^„.  claim  with  the  referee  in  bankruptcy.     To 

B^^Bi^    this,  objections  were  filed  by  the  trustee.    To 

prt^t^**"*^'    these    objections,    plaintiff    responded;    and 

although,  in  this  response,  it  asked  for  a  con- 
tinuance, it  never  withdrew  its  appearance,  and  the  referee 
passed  the  case  to  the  25th  of  November,  and,  on  the  26th, 
proceeded  to  make  the  order  to  which  reference  has  been 
made.    In  this  order,  the  referee  found  that,  at  the  time  the 
bill  of  lading  and  draft  for  the  purchase  price  of  the  autos 
were  assigned  to  the  bank,  the  Midland  Company  was  insol- 
vent, and  that  the  bank  knew,  or  had  reasonable  cause  to 
believe,  the  company  was  insolvent,  and  that  the  effect  of 
the  transfer  of  the  five  automobiles  was  to  give  it  a  prefer- 
ence; that  the  transfer  was  within  four  months  of  the  filing 
of  the  involuntary  petition  in  bankruptcy,  and  the  claim  was 
disallowed  upon  condition.     This  adjudication  was  binding 
upon  plaintiff,  although  it  may  not  have  personally  appeared 
at  the  trial,   or  offered   any  testimony.    The  referee   had 
acquired  jurisdiction  of  the  person  and  of  the  subject-matter; 
and,  while  the  property  involved  was  not  the  tsame,  in  that 
five  automobiles  were  involved,  it  nevertheless  appears,  by  the 
uncontradicted  testimony,  that  the  transfer  of  the  five  was 
a  part  of  the  same  transaction  as  the  assignment  of  the  bill 
of  lading,  with  draft  attached.    That  the  order  on  the  claim 
as  to  the  five  automobiles  was  an  adjudication  as  to  these  five, 
cannot  be  doubted.    Last  Chaatci  Wining  Ca.  v.  Tyler  Mining 
Co.,  157  U.  S.  683 ;  SwUhem  Pac.  B,  Co,  v.  United  States,  16» 
U.  S.  1,  51 ;  Peachey  v.  Frisco  Gold  Mines  Co.,  204  Fed.  659 ; 
In  re  WUkesbarre  Fvm,  Mfg.  Co,,  130  Fed.  796 ;  Clendming 
V.  Red  River  Bank  (N.  D.),  94  N.  W.  901;  McCuttoch  v. 
Davenport  Savings  Bank,  226  Fed.  309,  and  cases  cited. 

It  is  not  necessary  that  the  parties  be  the  same,  or  that 
the  property  be  identical.  There  was  such  privity  between 
the  parties  to  the  proceeding  before  the  referee,  and  the  parties 
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hereto,  as  that  the  adjudication  is  binding ;  and,  although  the 
property  was  not  identical,  the  transfers  were  made  at  one 
and  the  same  time,  and,  according  to  the  authorities,  the 
question  involved  before  the  referee  was  conclusively  settled 
by  his  order.  Union  Central  Co.  v,  Drtdce,  214  Fed.  536; 
Smith  V.  Walker  (Ga.),  3  S.  E.  256.  See  also  24  Am.  &  Eng. 
Encyc.  of  Law,  710,  711,  712  and  766,  and  caites  cited; 
Bailey  v.  OUwer,  21  Wall.  342,  346  (22  Law.  Ed.  638). 
Directly  in  point,  see  Moore  v.  Breit,  211  Fed.  687,  220  Fed. 
97.  We  shall  not  quote  from  these  cases.  It  is  enough  to  say 
that  they  announce  the  principles  which  must  govern  this 
appeal. 

Assuming,  then,  that  the  order  made  by  the  referee  upon 
plaintiff's  claim  be  properly  established,  we  think  that  it 
became  and  is  binding,  not  perhaps,  strictly  speaking,  as  an 
adjudication  of  plaintiff's  claim,  but  as  a  finding  of  fact  upon 
an  issue  involved  on  that  hearing  which  is  conclusive  upon 
the  plaintiff  here.  2  Black  on  Judgments,  Section  506  (Ed.  of 
1891 ) ;  Peachey  v.  Frisco  Ooid  Mines  Co.,  supra.  We  reach 
the  conclusion  that  the  judgment  must  be,  and  it  is, — 
Reversed. 

Evans,  C.  J.,  Ladd  and  Preston,  JJ.,  concur. 
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Abatbuxst  to  Anikals 

ABATEMENT.    See  Appeal  and  Ebbob,  16. 
AGKNOWLEDOUENT. 

Opebation  and  Effect. 

Presumption  raised  thereby.  The  certificate  of  acknowledgment 
in  due  form  of  a  notary  public  to  a  mortgage  securing  a  note, 
is  prima-facie  evidence  of  the  execution  by  the  parties  named 
of  both  mortgage  and  note.  Only  clear  evidence  to  the  con- 
trary will  overthrow  this  presumption.  ( Sec  374,  Code  Supp., 
1913;  Sees.  377,  2948,  2959,  4632,  Code,  1897).  Roberts  v. 
Roberts,  176— eiO. 

ACTIONS. 

Pasties. 

Action  OB  public  bonds.  An  action  on  a  public  bond  may  be  main- 
tained by  anyone  for  whose  benefit  the  same  was  given,  though 
not  specifically  mentioned  therein.  So  held  in  favor  of  mate- 
rialmen in  an  action  on  a  bond  guaranteeing  the  payment  of 
material  used  in  the  construction  of  a  public  improvement. 
Streator,  etc.,  Co.  v.  Henning-Vineyard  Ca,  176 — ^297. 

ANIUALS. 

Damage  Peasant. 

i 

Chattel  mortgages:  Priority:  Replevin.  The  claim  for  damages, 
1  duly  assessed,  of  one  taking  up  trespassing  animals,  is  superior 
to  the  right  of  a  prior  and  recorded  chattel  mortgage  on  said 
animals,  the  statute  granting  such  right  of  distraint  not  pro- 
viding that  such  claim  for  damages  shall  be  subject  to  prior 
recorded  liens.    Howard  v.  Burke,  176 — 123. 

761 
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Animals  Continued  to  Appeal  and  BteBOR 

Pziority  over  mortgage:    Public  policy.    A  Btatute  not  specifically 

2    so  declaring,  but  requiring  a  construction  that  the  claim  for 

damages  of  one  taking  up  trespassing  animals  is  superior  ta 

the  right  of  a  prior  mortgagee  of  the  animals,  is  not  contrary 

to  "public  policy."    Howard  v.  Burke,  176 — 123. 

APPEAL  AND  EBBOB.     See  Ciuhinal  Law. 
Reservation  op  Obounds. 

£zdnsion  of  foundation  evidence:    NoB-neeeeiity  to  go  furtlter 

1  with  proof.  When  evidence  is  excluded  which  would  lay  the 
foundation  for  a  material  and  ultimate  fact,  the  party  suffer- 
ing such  adverse  ruling  need  not  proceed  further  and  show 
such  ultimate  fact  in  order  to  preserve  the  error  in  such 
exclusion  for  review.  Davenport  Sav.  Bank  v.  Railway  Co., 
176—746. 

Prejudicial  remarks  of  court:    Failure  to  except:    Effect    Error 

2  may  not  be  predicated  on  remarks  of  the  court  to  which  no 
exceptions  were  taken.  Stoner-McCray  System  v.  Manhattan 
Ck).,  176—630. 

Abstracts. 

Denial:    Fnllneei    required:    Certification    of    record.    Appellees' 

3  denial  of  appellant's  abstract  which  fails  to  point  out  the 
defect  alleged  to  exist  <m  Bpedfioally  as  the  case  vyUl  permit 
will  be  disregarded.  (Rule  32.)  Chicago  ft  N.  W.  R.  Ca  ▼» 
Sioux  City  8.  Co.,  176—659. 

Denial:    Amendment:    Construction.    An  amendment  by  appellant 

4  to  his  own  abstract,  correcting  the  record  as  to  proceedings 
prior  to  a  certain  date,  cannot  be  construed  as  being  respon- 
sive to  a  denial  by  appellee  as  to  the  correctness  of  the  abstract 
as  to  proceedings  subsequent  to  said  date.  Chicago  &  N.  W. 
R.  Co.  V.  Sioux  City  S.  Co.,  176—659. 

Transcript — Certification. 

When  required.    Appellant  is  under  no  obligation  to  resort  to  a 

5  certification  of  the  record  unless  appellee's  denial  of  the  appel- 
lant's  abstract  is  as  specific  as  to  the  defect  complained  of  as 
the  case  will  permit.  (Sec.  4122,  Code,  1897.)  Chicago  & 
N.  W.  R.  Co.  V.  Sioux  City  S.  Co.,  176—659. 
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Appeal  and  £rbor  Continued 

Incongittent  recitals  in  decree:    Conetmction.    Recitals  in  a  decree, 

6  inconsiiitent  or  ifpparently  contradictory'  with  the  official  cer- 
tification of  the  transcript  by  the  reporter  and  judge,  will,  if 
possible,  be  so  construed  as  to  harmonize  with  the  latter. 
Chicago  ft  N.  W.  R.  Co.  v.  Sioux  City  S.  Co.,  176—659. 

iBconsistent  recital  in  decree:    Effect    A  naked  assertion  by  coun- 

7  sel  that  evidence  was  introduced  on  the  date  of  the  decree, 
even  tchen  aided  by  a  recital  in  the  decree  to  that  effect,  will 
not  overcome  the  official  certificate  of  the  reporter  and  the 
judge  that  the  transcript  contains  all  the  evidence.  ( Sees.  3675, 
4118,  Code,  1897.)  Chicago  &  N.  W.  R.  Co.  v.  Sioux  City  S. 
Co.,  176—659. 

Assignment  of  Error. 

Sufficiency.    An  assignment  of  error  which,  in  substance,  states  no 

8  more  than  that  the  court  erred  in  doing  or  not  doing  a  certain 
thing,  without  stating  xcherevn  or  in  what  manner  the  court 
erred,  is  wholly  insufficient  to  raise  any  question.  (Rule  53.) 
Roche  V.  Star  Land  Co.,  176—34. 

Taxation  of  costs.    Taxation  of  costs  by  trial  court  will  not  be 

9  reviewed  in  the  absence  of  an  assignment  of  error  stating 
wherein  there  was  error.    Plew  v.  Horrabin  &  Co.,  176 — 684. 

Briefs. 

Belated  presentation  of  legal  propositions.    Appellant  must  fully 

10  develop  his  ''statement  of  legal  points  or  propositions"  in 
his  original  brief  and  argument.  New  points  or  propositions, 
subsequently  raised  in  a  reply  argument,  will  be  disregarded. 
(Rules,  Sec.  53.)  Dodge  v.  Grain  Shippers',  etc.,  Assn.,  176 — 
316. 

Review — Scope  and  Extent. 

Questions  of  fact:    Conflict  of  evidence:    Findings  of  jury:    Cob- 

11  dusiveness.  A  finding  of  the  jury  on  a  fair  conflict  of  evidence 
is  conclusive  on  appeal.    Mackin  v.  Railroad  Co.,  176 — 150. 

Questions   of  fact:     Conflict    Conflicts   in  testimony  and  in   the 

12  inferences  to  be  drawn  therefrom  are  questions  necessarily  for 
the  jury.  The  appellate  court  will  not  interfere  simply  because 
it  might  have  found  differently  than  the  jury  found.  Pfarr  v. 
Standard  Oil  Co.,  176—577. 
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Afpbal  and  ESbror  Continued 

Custom  and  practice  of  trial  court:    Determination  of  lower  conrt 

13  condnsiye.  A  finding  by  the  lower  court  as  to  the  existence 
or  nonexistence  of  a  certain  alleged  custom  or  practice  in  such 
court,  when  supported  by  some  evidence,  is  conclusive  on  the 
appellate  court.  So  held  in  regard  to  a  claimed  custom  under 
which  the  reporter  entered  exceptions  to  rulings  of  the  court, 
without  such  exceptions'  being  audibly  made  by  the  counsel. 
Arnold  v.  Douglas  &  Co.,  176—405. 

New  trial:    Newly  discovered  eridence:    Findings  of  trial  court. 

14  If,  in  the  trial  of  an  application  for  a  new  trial  under  Sec 
4091,  Code,  1897,  there  be  conflict  in  the  evidence  with  refer- 
ence to  the  grounds  upon  which  a  new  trial  is  asked,  the  find- 
ings of  the  trial  court  will  be  treated  as  a  jury  verdict — that 
is,  conclusive  on  appeal.  But,  if  there  be  no  conflict  in  such 
evidence,  then  the  sufficiency  thereof  as  a  basis  for  new  trial 
becomes  a  question  of  Zau>,  and  reviewable  on  appeal  as  any 
other  question  of  law.    Dobberstein  v.  Emmet  County,  176 — 96. 

Questions  of  fact:    ''Moat  favorable  view^  rule.    On  the  question 

15  of  sustaining  the  amount  of  the  verdict  returned,  the  appellate 
court  will  treat  as  true  the  evidence  most  favorable  to  appellee. 
Garvey  v.  Boody-Holland  &  New,  176 — ^273. 

Judgment  on  defense  in  abatement:    Modification  to  avoid  bar. 

16  A  judgment  sufficiently  broad  to  stand  as  an  adjudication  in 
bar,  when  in  fact  entered  on  a  defense  in  the  nature  of  an 
abatement,  will  be  so  modified  on  appeal  as  to  avoid  the 
adjudication  in  bar.  So  held  where  plaintiff  suffered  an 
adverse  judgment  in  the  lower  court  because  of  having  based 
his  right  to  recover  on  a  state  instead  of  a  Federal  statute. 
Ross  V.  Sheldon,  176—618. 

Parties  Entitled  to  Allege  Ebbob. 

Failure  to  establish  cause  of  action:    Rejection  of  evidence  of 

17  damages.  One  may  not  complain  that  the  court  declined  to 
listen  to  evidence  of  the  damages  suffered  under  an  alleged 
cause  of  action,  of  the  existence  of  which  there  was  no  evidence. 
Nelson  v.  McMillan,   176—561. 

Waiver  of  error:    Motion  for  directed  verdict:    Waiver  of  ruling. 

18  He  who  moves  for  directed  verdict  and  suffers  an  adverse  rul- 
ing and  thereupon  introduces  his  testimony,  must  then  renew 
his  motion,  or  waiver  of  error,  if  any,  in  the  adverse  ruling 
will  result.    Stoner-McCray  System  v.  Manhattan  Co.,  176 — 630. 
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Afpbal  and  Error  Continued 

Conduct  of  counsel  in  argument:    Acquiescing  in  action  of  court, 

19  He  who  objects  to  the  conduct  of  counsel  in  the  matter  of 
argument  to  the  Jury,  and  thereby  induces  the  court  to  ad- 
monish and  caution  the  offending  counsel,  or  to  otherwise  rule 
to  such  extent  as  the  court  may  then  deem  fit  and  proper,  will 
be  presumed  fully  satisfied  with  the  action  of  the  court,  in 
the  absence  of  a  request  for  some  other  and  more  specific 
action,    Arnold  v.  Douglas  &  Co.,  176—405. 

Presumptions. 

Trial  to  comt:    General  dismissal:    Presumption.    Where,  on  a 

20  trial  by  the  court,  the  petition  is  dismissed  without  any 
special  finding  of  fact  on  any  issue  tendered,  it  will  not  be 
presumed  that  the  court  based  its  decision  on  a  proposition  of 
fact  having  no  support  in  the  evidence.  Dodge  v.  Grain  Ship- 
pers', etc.,  Assn.,  176—316. 

Harmless  Error. 

Facts  shown  by  competent  and  incompetent  evidence.    The  recep- 

21  tion  of  incompetent  evidence  of  a  fact  otherwise  fully  estab- 
lished by  competent  evidence  is  harmless  error.  Zalesky  v. 
Fidelity  &  Cas.  Co.,  176—267. 

Immaterial  evidence.    In  an  action  against  a  wholesale  dealer  in 

22  oil,  based  on  the  all^ation  that  the  defendant  had  negligently 
sold  to  plaintiff  kerosene  containing  a  large  quantity  of  gaso- 
line, held  harmless  error  to  permit  the  defendant,  through  its 
cashier,  to  testify  that  his  office  never  shipped  any  oil  "until 
the  state  inspector  had  said  he  had  inspected  it."  Pfarr  v. 
Standard  Oil  Co.,  176—577. 

Instructions  misstating  pleading.    Correctly  stating  the  issues  to 

23  the  jury  renders  harmless  immaterial  departures  from,  or 
even  misstatements  of,  the  pleadings.  Zalesky  v.  Fidelity  h, 
Cas.  Co.,  176—267. 

Submission  of  matters  not  in  issue.    The  submission  of  matters 

24  not  in  issue  is  not  necessarily  prejudicial  error.  So  held  in 
the  submission  of  the  issue  of  negligence  in  both  the  "con- 
struction*' and  "maintenance"  of  a  scaffold,  the  former  only 
being  in  issue,  but  the  evidence  on  construction  and  mainte- 
nance being  identical.  Garvey  v.  Boody-Holland  ft  New,  176 — 
273. 
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Appeai.  and  Brroh  Ck>ntinued  to  Bills  and  Notes 

SUBSEQlTEliT    APPEALS. 

Law  of  case.    Rules  of  law,  whether  right  or  wrong,  announced  on 
25     appeal,  are  conclusive  on  all  subsequent  appeals  in  the  same 
case.    Pfarr  v.  Standard  Oil  Co.,  176—677. 

APPEARANCE.     See  Courts. 
Special  Appearance. 

Failure  to  announce:     Effect.    An  appearance  in  an  action  and  in 

1  the  court  in  which  the  action  is  pending  will  be  considered  a 
general  appearance  and  will  give  the  court  jurisdiction  of  the 
defendant  for  all  purposes  connected  with  the  case,  unless 
announcement  is  made,  at  the  very  time  the  appearance  is 
made,  that  such  appearance  is  speoial  and  for  the  sole  pur- 
pose of  attacking  the  jurisdiction  of  the  court,  (Sec.  3541, 
Par.  4,  Code  Supp.,  1013.)     Molsberry  v.  Briggs,  176—525. 

Motion   to   set   aside   default:    Nature   of   motion:    Effect.    An 

2  appearance  in  an  action,  made  by  filing  a  motion  to  set  aside 
a  default  judgment,  will  not  be  considered  a  special  appear- 
ance simply  because  the  said  motion  makes  the  claim  that  the 
court  was  without  jurisdiction  to  enter  the  judgment.  To 
avoid  a  general  appearance  and  all  its  consequences,  announce- 
ment must  be  made,  tchen  the  motion  is  filedy  that  the  appear- 
ance is  for  the  sole  purpose  of  attacking  the  jurisdiction  of 
the  court.  (Sec.  3641,  Par.  4,  Code  Supp.,  1913.)  Molsberry 
v.  Briggff,  176—625. 

ABSON. 

Evidence. 

Insufficiency  of  evidence.  Evidence  which,  at  best,  does  no  more 
than  excite  a  grave  suspicion  of  guilt  is  insufficient  to  sup- 
port a  judgment  of  conviction.  So  held  as  to  a  charge  of  arson. 
State  V.  Albert,  176—164. 

AUTOMOBILES.    See  Municipal  Corporations,  10,  11,  26, 
27. 

BILLS  AND  NOTES. 

Non-negotiable  Instruments. 

Indorsement:    Default  of  maker:    Subrogation.    An  indorser  of  a 
1     non-negotiable  instrument  (being  the  original  payee  thereof). 


Index,  Vol.  176.  767 

AND  Notes  Continued  to  •R^AgiatH 

upon  the  entry  of  judgment  against  him  on  his  indorsement, 
by  reason  of  the  default  of  the  maker,  is  entitled  to  the  sur- 
render of  the  instrument;  as,  in  such  case,  he  is  subrogated 
to  all  the  rights  of  his  indorsee  therein.    But  the  act  of  the 

•  plaintiff  in  bringing  the  instrument  into  court  is  a  sufficient 
surrender.    Park  v.  Best,  176 — 7. 

Indorsement:    Limiting  liability:    Eyidence.    Evidence  in  the  form 

2  of  a  supplemental  contract  reviewed,  and  held  not  to  limit 
defendant's  liability  on  his  indorsements  of  certain  non-nego- 
tiable instruments.     Park  v.  Best,  176—7. 

Indorsement:    Effect.    The  indorsement  in  blank  of  non-negotiable 

3  instruments  renders  the  indorser  liable  to  the  holder,  without 
demand  upon  the  maker  and  notice  of  non-payment.  Park  v^ 
Best,  176—7. 

Indorsement:    Presumption:    Eyidence  to  oyercome.    The  indorse- 

4  ment  in  blank  of  a  non-negotiable  instrument  carries  the  pre- 
sumption that  the  indorser  intends  to  and  does  assume  lia- 
bility thereon  without  demand  on  the  maker  and  without 
notice  of  non-payment.  This  presumption  is  not  overcome  by 
a  showing  (a)  that  at  the  time  of  the  indorsement  both  the 
indorser  and  indorsee  supposed  that  the  instruments  were  the 
equivalent  of  cash,  and  (b)  that  nothing  was  then  said  as  to 
the  effect  which  should  be  given  to  the  indorsement.  Park  v. 
Best,  176—7. 

BONDS.    See  Actions. 
BROKERS. 

Compensation. 

Bonble  employment:    Burden  of  proof:    Evidence.    The  right  of  a 

1  broker  to  compensation  is  prima  facie  destroyed  by  proof  on 
the  part  of  defendant  that  the  broker  was  guilty  of  accepting 
a  double  employment;  that  is,  was  acting  as  agent  for  both 
vendor  and  vendee  in  the  transaction  on  which  the  broker  is 
basing  his  right  to  commission.  Rasmussen  v.  Hansen,  176 — 26. 

Bonble  employment:     Evidence.    Evidence  that  after  a  sale  had 

2  been  agreed  on  and  made  binding  at  a  certain  price,  the 
vendees  voluntarily  agreed  among  themselves  to  compensate 
the  broker  for  the  vendor  for  driving  them  around  the  country, 
and  that  such  agreement  was  later  communicated  to  the  broker. 
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who  remarked,  "All  right,  boys,*'  but  never  asked  the  vendeea 
for  anything  and  refused  their  later  offer  of  payment,  is  not 
sufficient  to  show  a  double  employment,  at  least  not  as  a  matter 
of  law.    Rasmussen  v.  Hansen,  176 — 26. 

Agreement  to  divide:    Good  faith  of  partners:    Evidence.    Evi- 

3  dence  reviewed  on  the  issue  whether  brokers  had  modified  their 
agreement  to  divide  the  commission  in  a  land  deal,  and  the 
effect  of  a  breach  of  good  faith  on  the  part  of  defendant,  and 
held  to  support  a  verdict  for  plaintiff.  Jones  v.  Lorack,  176 — 
480. 

Pleading:    Variance.    A  broker  who  pleads  a  written  contract  as 

4  the  sole  basis  for  the  recovery  of  commission  may  not  recover 
on  an  oral  contract     Roche  v.  Star  Land  Co.,  176 — 34. 

BURDEN  OF  PROOF.  See  Brokers,  1 ;  Carriers,  2 ;  Cor- 
porations, 1 ;  Drains,  4 ;  Easements,  1 ;  Evidence  ; 
Fraud,  2;  Municipal  Corporations,  28;  Novation; 
Principal  and  Surety,  4. 

CARRIERS.    See  Commerce. 

Carriage  of  Qoods. 

Bill  of  lading:    Delivery  to  right  party  without  MU  of  lading: 

1  Effect.  Delivery  of  goods  by  a  carrier  to  the  right  party, — 
to  the  one  holding  paramount  title, — even  icithout  the  pro- 
dw^iion  of  the  hiXl  of  lading^  is  a  complete  defense  to  an  actiom 
for  conversion.    Davenport  Sav.  Bank  v.  Railway  Co.,  176 — ^745. 

Carriage  of  Live  Stock. 

Diligence:    Burden  of  proof.    Burden  of  proof  is  on  carrier  to  show 

2  that  live  stock  was  transported  with  reasonable  dispatch,  even 
in  cases  where  the  shipper  accompanies  the  shipment.  (Sec 
2116,  Code  Supp.,  1913.)     Mackin  v.  Railroad  Ck>.,  176—160. 

Diligence:    Evidence.    Evidence  reviewed,  and  held  sufficient  to 

3  carry  to  the  jury  the  question  of  the  diligence  of  a  carrier  in 
transporting  live  stock.    Mackin  v.  Railroad  Ga,  176 — 150. 

Carriage  op  Passengers. 

''Jitneys:"     Regulation  and  control.     Jitney  busses,  operated  on 

4  public  streets  in  a  business  similar   to  that   transacted   by 
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street  railways,  are  common  carriers,  and  subject  to  such 
reasonable  regulation  and  control,  even  though  burdensome, 
including  the  power  to  license  or  tax,  as  the  state,  or  muni- 
cipality under  state  authorization,  may  determine.  Huston 
V.  City  of  Des  Moines,  176—455. 

OEBTIOBASI. 

i 

Nature  and  Grounds. 

Reviewing  mlings  on  evidence.    Certiorari  to  review  an  order  dis- 
charging one  accused  of  contempt  in  violating  an  injunction, 
brings  up  for  determination,  not  whether  rulings  on  the  recep- 
tion or  rejection  of  evidence  were  correct,  but  the  question 
•  whether  the  district  court  exceeded  its  proper  jurisdiction  or 

otherwise  acted  illegally.     Gillian  v.  Edwards,  176—449. 

CHATTEL  MORTGAGES.     See  Animals. 

COMMERCE.    See  Carriers. 
Interstate. 

Who  deemed  engaged  in:    Repair  of  instrumentality.    One  engaged 

1  in  the  repair  and  maintenance  of  an  instrumentality  of  inter- 
state conunerce  is  deemed  to  be  engaged  in  interstate  com- 
merce and  within  the  protection  exclusively  of  the  Federal 
Employers'  Liability  Act.  (Act  April  22,  1908,  ch.  149,  35 
Stat.  L.  65.)     Ross  v.  Sheldon,  176--618. 

Intrastate    railway    receiving    interstate    shipments.    A    railway 

2  located  wholly  within  the  state,  and  operating  no  trains  out- 
side the  state,  but  having  connections  with  interstate  lines 
from  which  it  receives  freight  originating  outside  the  state 
and  consigned  to  points  on  its  line,  is  engaged  in  interstate 
commerce.     Ross  v.  Sheldon,  176 — 618. 

COMMON  CARRIERS.    See  Carriers. 

CONSPIRACT. 

Evidence. 

Declarations   and   acts   of   co-conspirators:    Admissibility:    Pre- 
1    liminary  proof  necessary.    Before  declarations  and  acts  of  co- 

Vol.  176  Ia.— 49 
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oonspiratoTs  are  even  admiasible  against  one  charged  with  a 
c(Hispiracy,  there  must  first  be  evidenoe  fairly  tending  to  show 
that  they  are  oo-conspirators.    Nelson  v.  McMillan,  176—561. 

Sufficiency.    Evidence   reviewed,   and   held  wholly    insufficient    to 
2    carry  to  the  jury  the  question  of  the  existence  of  an  alleged 
conspiracy.    Nelson  v.  McMillan,  176—561. 

OONSTITUnONAL  LAW. 

Pbinciplbs  of  Construction. 

Construction  leading  to  invalidity:    Avoidance.    The  desire  of  the 

1  court  is  to  shield,  if  possible,  every  statute  from  every  charge 
of  unconstitutionality.  Between  two  possible  constructions, 
the  court  will  hold  to  that  which  preserves,  rather  than  to 
that  which  destroys.    State  v.  (yDonnell,  176—337. 

Legislative  Department. 

Title  of  act:    Sufficiency:    Rule.    The  title  of  a  legislative  act, 

2  even  though  expressed  in  general  terms,  meets  every  require- 
ment of  the  Constitution  (Sec.  29,  Art.  3)  if  it  reasonably 
answers  as  a  "key  to  the  subject  matter  of  the  act.  Details  of 
the  act  need  not  he  stated  m  the  title.  Huston  v.  City  of  Des 
Moines,  176-^55. 

Delegation  of  authority:    Streets  and  highways:    Municipal  cor- 

3  porations.  The  power  of  the  legislature  to  regulate  and  con- 
trol streets  may  be  delegated  to  municipal  corporations.  Hus- 
ton V.  City  of  Des  Moines,  176—455. 

Salaries.    The  legislature  has  plenary  power  over  the  salaries  of 

4  public  officers.    Polk  County  v.  Cope,  176 — 19. 

Judicial  Department. 

Distribution  of  powers:  Superyising  power  of  Supreme  Court 
6  The  broad  powers  vested  in  the  Supreme  Court  by  Sec  4, 
Art.  5  of  the  Constitution  of  Iowa,  '*to  exercise  a  supervisory 
control  over  all  inferior  judicial  tribunals,"  are  ample  justi- 
fication for  an  act  of  the  legislature  authorizing  said  court 
to  select  the  membership  of  a  subordinate  judicial  tribunal 
charged  with  the  duty  of  ascertaining  the  damages  consequent 
on  the  taking  of  private  property  for  public  use.  And  this  is 
true  irrespective  of  any  technical  legal  discussion  as  to  whether 
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the  power  to  appomt  is  or  is  not  essentially  and  inherently 
executive  in  its  nature.  Hutchins  v.  City  of  Des  Moines,  176— 
180. 

District     judges:     IneligiUlity     to     office:     Appointment.     The 

6  asaignment  by  the  Supreme  Court,  under  authority  of  statute, 
of  a  district  judge  to  membership  on  a  temporary,  distinct, 
subordinate  judicial  tribunal,  charged  with  the  duty  of  ascer- 
taining, in  a  particular  instance,  the  damages  consequent  on 
the  taking  of  private  property  for  public  use,  ia  not  an  ap- 
pointment to  office  and  inimical  to  Sec.  5,  Art.  5,  Constitution 
of  Iowa,  declaring  such  judge  "ineligible  to  any  other  office 
.  .  .  during  the  term  for  which  he  was  elected."  Hutchins 
V.  City  of  Des  Moines,  176—189. 

Public  policy:    Interference  by  judiciary.    The  right  of  the  judi- 

7  ciary  to  declare  a  law  invalid,  solely  on  the  ground  that  it  is* 
contrary  to  sound  public  policy,  is  unknown  in  our  system  of 
jurisprudence.    Polk  County  v.  Cope,  176 — 19. 

Distribution  op  Powers. 

Temporary  judicial  tribunals.    The  legislature  has  plenary  power 

8  (a)  to  create  a  temporary,  but  distinct,  subordinate  judicial 
tribunal  to  ascertain  the  damages  consequent  on  the  taking,  in 
a  particular  instance,  of  private  property  for  a  public  use,  and 
(b)  to  require  district  judges  to  perform  the  duties  devolving 
on  such  tribunal.  (Sec.  1,  Art.  3,  Const,  of  Iowa.)  So  held  in 
sustaining  the  constitutionality  of  Sec.  722-a,  Code  Supp., 
1913,  which  creates  such  a  tribunal  for  the  ascertainment  of 
the  damages  consequent  on  the  condemnation  by  cities  of  pri- 
vately owned  waterworks.  Hutchins  v.  City  of  Des  Moines, 
176—189. 

District   judges:    Ineligibility   to   office.    The   assignment,   under 

9  authorization  of  statute,  of  a  district  judge  to  membership 
on  a  temporary,  but  distinct,  subordinate  judicial  tribunal, 
charged  with  the  duty  of  ascertaining,  in  a  particular  instance, 
the  damages  consequent  on  the  taking  of  private  property  for 
public  use,  is  not  inimical  to  Sec.  6,  Art.  5,  of  the  Constitu- 
tion of  Iowa,  declaring  such  judge  "ineligible  to  any  other 
office  .  .  .  during  the  term  for  which  he  was  elected." 
Such  assignment  simply  works  the  imposition  on  such  judge, 
as  district  jwige,  of  specific,  additional,  judicial  duties— duties 
preliminary  and  advisory  to  the  work  of  the  trial  court. 
Hutchins  ▼.  City  of  Des  Moines,  176—189. 
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Appointments  by  jndidary.    The  legislature  may  constitutionally 

10  authorize  the  Supreme  Court  to  select  the  membership  of  sub- 
ordinate judicial  tribunals,  the  power  to  appoint  not  being 
essentially  and  exclusively  an  eweoutive  function.  (Art.  3, 
Sec.  1,  Const.)  So  held  in  construing  the  act  (Sec.  722-a, 
Code  Supp.,  1913)  authorizing  the  Supreme  Court  to  assign 
district  judges  to  membership  on  a  court  of  condemnation  of 
waterworks.    Hutchins  v.  City  of  Des  Moines,  176 — 189. 

Interference  with  judiciary:    Justices  of  the  peace.    Sec.  4600-a, 

11  Code  Supp.,  1913,  regulating  the  salary  of  justices  of  the 
peace  and  authorizing  the  board  of  supervisors  to  make  an 

*  allowance  for  actual  expenses,  is  not  vulnerable  to  the  objec- 
tion that  the  supervisors  are  given  power  to  interfere  with 
the  judiciary.    Polk  County  v.  Cope,  176 — 19. 

Allowance  to  justices  of  the  peace.    Sec.  4600-a,  Code  Supp.,  1913, 

12  allowing  boards  of  supervisors  to  make  an  allowance  to  jus- 
tices of  the  peace  for  actual  expenses,  is  not  vulnerable  to 
the  objection  that  legislative  power  is  conferred  on  the  super- 
visors.   Polk  County  v.  Cope,  176—19. 

Obligation  op  Contracts. 

Damage  feasant  law.    One  may  not  claim  that  his  contract  has 

13  been  impaired  by  a  statute  when  the  statute  was  in  existence 
prior  to  entering  into  the  contract  in  question.  So  held  as  to 
the  damage  feasant  statute,  which  involves  the  holding  that 
the  claim  for  damages  thereunder  is  prior  in  right  to  a  chattel 
mortgage.    Howard  v.  Burke,  176 — 123. 

Equal  Protection  of  Laws. 

Regulation  of  occupations:    Classifications:    Jitney  busses.    The 

14  constitutional   principle   that  "all   latc9  shall  he  general  and 

of  uniform  operation  throughout  the  stated'  (Sec.  6,  Art.  1, 
and  Sec.  30,  Art.  3,  Const.),  does  not  command  that  a  statute 
or  ordinance  designed  to  license  and  regulate  an  occupation 
shall  apply  to  every  person  engaged  in  the  same  general  occu- 
pation. Legislative  acts  may  provide  any  natural  and  reason- 
able classification  by  which  some  engaged  in  the  occupation 
are  amenable  to  the  statute,  while  others  are  exempt.  Held, 
a  classification  which  excluded  street  railways  and  taxicabs 
from  an  ordinance  regulating  and  licensing  "jitney"  busses 
was  constitutional,  because  based  on  real  and  substantial  dif- 
ferences.    Huston  V.  City  of  Des  Moines,  176^-455. 
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Segttlation  of  saUries:    Justices  of  the  peace.    Sec.  4600-a,  Code 

15  Supp.,  1913,  regulating  the  salary  of  justices  of  the  peace,  is 
not  unconstitutional,  as  being  arbitrary,  unreasonable  and  not 
of  uniform  operation.    PoUc  County  v.  Cope,  176 — 19. 

Due  Process. 

Police    power:    Occupation     bonds:    "Jitneys.**    The     legislature 

16  may,  in  the  exercise  of  it^  police  power  and  without  violating 
the  "due  process"  clause  of  the  Constitution,  authorize  a 
municipality,  in  the  regulation  of  "jitney"  busses,  to  exact 
a  reasonable  bond  from  the  operator  for  the  protection  of  the 
city  and  public  against  damages  resulting  from  negligence  in 
the  operation  of  the  vehicle.  HeM,  a  bond  of  $2,000  was 
clearly  reasonable.    Huston  v.  City  of  Des  Moines,  176—455. 

CONTEMPT.    See  Injunction,  2,  3 ;  Intoxicating  Liquobs. 
OONTmUANOE. 

Grounds. 

Surprise  at  trial:  Faulty  authentication  of  exhibit:  Time  to 
correct.  It  is  error  for  the  court,  notwithstanding  its  wide 
discretion,  to  refuse  a  reasonable  continuance  in  order  to 
enable  counsel  to  correct  the  omission  of  the  word  "certify" 
in  a  certification  of  authentication  to  exhibits  offered,  (a)  when 
such  omission  was  not  discovered  until  after  the  opposing 
party  had  moved  for  a  directed  verdict,  and  (b)  token  the 
facta  in  the  oaae  were  not  in  dispute  and  presented  a  law 
question  only*    Davenport  Sav.  Bank  v.  Railway  Co.,  176 — ^745. 

OONTRAOTS.    See  Wills. 
Consideration. 

Contract  to  will  property.    A  contract  by  the  payee  of  a  note  to 

1  devise  said  note  (together  with  one  formerly  executed),  or 
the  amount  thereof,  to  the  maker,  is  supported  by  a  sufficient 
consideration  in  the  maker's  agreement  to  take  the  money 
and  execute  the  note  and  mortgage  and  pay  to  payee,  during 
her  lifetime,  interest  in  excess  of  what  payee  could  then  get 
from  anyone  else.    Ball  v.  James,  176 — 647. 

Failure  of  consideration:    Vendor  without  title.    No  recovery  may 

2  be  had  on  a  contract  of  sale  of  property  which  the  vendor  did 
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not  own  and  which  he  had  no  authority  to  eelL  80  held  as 
to  a  note  and  mortgage  given  for  a  patent  right.  McDowell 
V.  Scott,  176—1. 

Construction. 

Conflicting    written    and    printed    proTiaiona:     Statutory    mle. 

3  Written  provisions  control  prmted  provisions  if  the  two  are 
inconsistent.  See.  4616,  Code,  1897.  Urbany  v.  Carroll,  176— 
217. 

Conflicting  written  and  printed  proviaiona:    Scope  of  statutory 

4  mle.  The  statutory  rule  that  written  provisions  control 
printed  provisions  if  the  two  are  inconsistent  cannot  be 
limited  to  parties  other  than  municipalities.  (Section  4616, 
Code,  1897.)     Urbany  v.  Carroll,  176—217. 

Dirlaibility.    The  question  of  the  divisibility  of  a  contract  becomes 

5  immaterial  when  plaintiff,  suing  on  the  contract,  shows  that 
he  fully  performed  all  parts  of  the  contract.  Stoner-McCray 
System  v.  Manhattan  Co.,  176 — 630. 

*9nll«tin  advtrtising:"    Moaning  of  tenn:     SridOBCO.     Evidence 

6  of  the  meaning  of  a  term  used  in  a  contract  is  immaterial 
when  such  term  manifestly  is  not  used  as  descriptive  of  what 
either  party  was  obligated  to  perform,  such  latter  question 
being  the  sole  matter  at  issue.  Stoner-McCray  System  v. 
Manhattan  Co.,  176—630. 

IMiloroitt  nnderstandinga.    The  principle  that,  "when  the  terms  of 

7  an  agreement  have  been  intended  in  a  different  sense  by  the 
parties  to  it,  that  sense  is  to  prevail  against  either  party  in 
which  he  had  reason  to  suppose  the  other  understood  it," 
has  no  application  when,  at  the  time  of  the  execution  of  the 
contract,  noihing  tOM  wid  or  dene  by  either  party  which 
would  advise  either  party  that  the  other  was  misled  as  to 
the  meaning  of  the  contract  (Section  4617,  Code,  1897.) 
Park  V.  Best,  176—7. 

Belatod   conatmction:    Waiver.    Deliberately  adopting  a  certain 

8  construction  of  a  contract  may  preclude  one  from  subsequently 
setting  up  and  insisting  on  a  contrary  construction.  Streator, 
etc.,  Co.  V.  Henning- Vineyard,  176—297. 

Bbsgission  and  Abandonment. 

Readaaion  in  apite  of  lachea:    Conditiona.    The  right  of  rescission 

9  of  a  fraud-induced  contract,  when  the  one  seelcing  rescission 
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has  been  guilty  of  laches  in  making  rescission,  can  be  saved 
only  by  a  plain  showing  by  the  one  seeking  rescission  that 
the  court  may,  without  speculation,  and  in  spite  of  said 
laches,  still  enter  a  decree  which  will  place  the  other  party 
to  the  contract  against  whom  belated  rescission  is  sought  in 
identically  the  same  position  that  he  would  have  occupied  had 
the  rescission  been  timely.    Tidgwell  v.  Bouma,  176—47. 

OONVEBSION.    See  Cabbiebs,  1. 
00BP0RATI0N8. 

Officebs. 

Fiduciary  rdation  to  stockholders:  Purchase  of  shares:  Piesmnp- 
tion:  Burden  of  proof.  A  fiduciary  relation  exists  between 
a  managing  officer  of  a  corporation  and  a  stockholder  ioith 
relation  to  the  stockholder'a  ehares  of  stock,  and  any  contract 
between  them  by  which  such  officer  acquires  profit  out  of  such 
shares  to  the  detriment  of  such  stockholder  is  presumptively 
fraudulent  and  voidable,  and  the  burden  is  on  such  officer  to 
rebut  such  presumption  by  an  affirmative  showing  that  said 
contract  was  fairly  procured  for  value,  or,  if  obtained  for 
less  than  value,  that  it  was  procured  upon  full  disclosure  of 
all  facts  bearing  on  value  known  to  such  officer  and  unknown 
to  the  stockholder.    Dawson  v.  National  L.  Ins.  Ca,  176—362. 

COSTS.    See  Appeal  and  Ebbob,  9. 
Taxation. 

Successful  party.  Costs  may  not  be  taxed  to  a  wholly  successful 
party.    Des  Moines  Sav.  Bank  v.  Krell,  176—437. 

OOUBTS.    See  Appbabancs. 

JUBISDICnON. 

Failure  to  announce  special  appearance:  Effect  Even  though  the 
court  has  no  jurisdiction  of  a  defendant  by  reason  of  failure 
to  make  proper  service,  yet  such  jurisdiction  is  fully  acquired 
by  the  act  of  the  defendant  in  filing  a  motion  to  set  aside  a 
default  judgment  without  announcing  at  the  time  of  filmg 
the  mottoft,  that  his  appearance  is  special  and  for  the  scle 
purpose   of   attacking   the   jurisdiction   of  the   court.     (Sec. 
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3541,  Tter.  4,  Code  Supp.,  1913.)     Molsberry  v.  Briggs,  176— 
525. 

OBQIINAL  LAW.    See  Abson;  Homicide;  Incest;  Indict- 
ment AND  Information;  Injunction;  Pebjuby. 

Evidence. 

other  offenaes:    Peijnry.    On  the  issue  whether  the  defendant  did 

1  a  certain  thing  on  a  certain  occasion,  the  fact  that  he  did 
something  of  the  same  kind  on  a  different  occasion  may  be 
proven,  provided  it  shows  the  existence,  on  the  occasion  in 
question,  of  any  intention,  knowledge,  good  or  bad  faith,  or 
other  state  of  mind  the  existence  of  which  is  in  issue.  So 
held  on  issues  in  a  charge  of  perjury.    State  v.  Lyon,  176 — 171. 

Eridenoe  obtained  by  search  of  person.    Demonstrative  evidence 

2  obtained  by  a  search  of  the  person  of  accused  at  the  time  of 
his  arrest  is  admissible  when  material  and  relevant  on  the 
issue  of  guilt.  So  held  in  the  case  of  marked  money.  State 
V.  Lyon,  176 — 171. 

TWAL. 

Objection:    Snffideacy.   The  objection  of  incompetency,  irrelevancy, 

3  immateriality  and  insufficient  identification,  when  interposed 
to  the  offer  of  demonstrative  evidence  taken  from  the  person 
of  accused  when  arrested,  does  not  embrace  the  objection  that 
the  introduction  would  compel  self-incrimination.  State  v. 
Lyon,  176—171. 

Instructions:    Stating  substance  of  statute.    An  instruction  in  a 

4  criminal  case  which  states  the  substance  of  the  statute  under 
which  accused  is  being  prosecuted  is  unobjectionable.  So  held 
under  the  Medical  Practitioners'  Act.  State  v.  Edmund,  176 — 
95. 

Appeal. 

Power  of  court  to  modify  judgment    After  finding  that  a  verdict 

5  of  murder  in  the  first  degree  is  not  warranted  by  the  evidenoe, 
the  Supreme  Court  has  no  power,  under  Section  5462,  Code, 
1897,  to  pass  upon  the  evidence  and  determine  what  the  true 
verdict  should  be.  Said  section,  in  order  to  avoid  the  taint 
of  unconstitutionality,  must  be  construed  as  giving  the  court 
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power,  on  appeal,  to  render  guoh  Judgment  only  a«  the  law 
demands,  not  such  judgment  as  the  Supreme  Court  may  think 
the  evidence  demands.    State  v.  O'Donnell.  176 — 337. 

Murder:    Death  aentence:    Change  of  pnniahaieiit:    Power  of  court 

6  The  appellate  court  hae  no  constitutional  right  to  directly 
review  a  verdict.  Held,  inasmuch  as  the  jury,  in  the  trial  of 
a  first  degree  murder  charge,  has  the  sole  and  exclusive  power 
to  say  whether  the  death  sentence  or  life  imprisonment  shall 
he  imposed,  that  the  appellate  court  could  not  change  such 
punishment  on  appeal  without,  in  effect,  doing  the  unallow- 
able thing  of  entertaining  an  appeal  direct  from  the  jury's 
verdict.    State  v.  O'Donnell,  176—337. 

Preienting  question  to  trial  court:    Modifjring  verdict.    Conceding, 

7  arguendo,  that  the  appellate  court  has  power  to  modify  the 
verdict  of  a  jury,  imposing  the  death  sentence  for  first  degree 

.  murder,  yet  it  has  no  such  power  unless  it  appears  that  appli- 
cation to  modify  was  first  made  to  the  trial  court.  State  v. 
(yDonnell,  176—337. 

Record:    Imufficiency.    Alleged  error  in  overruling  a  motion  for 

8  directed  verdict  and  in  the  giving  of  instructions  will  be  dis- 
regarded when  the  record  on  appeal  fails  to  show  (a)  that  any 
such  motion  was  ever  made  and  (b)  that  any  exceptions  were 
ever  taken  to  the  instructions.  A  general  omnibus  exception 
to  the  instructions  as  a  whole  is  insufficient.  State  v.  Ed- 
mund, 176 — ^96. 

DAHAGE  FEASANT.    See  Animals. 

DAHAGES. 

Measure  of  Damages. 

Injuries  to  person:    Present  worth :**    Instruction:     Sufficiency. 

1  Omission  to  specifically  instruct  that,  in  assessing  damages 
for  future  pain  and  sufl'ering  and  for  loss  of  future  earnings, 
the  jury  must  be  confined  to  the  present  rcorth  of  the  sum  so 
found,  is  not  error  when  the  instruction  given  does  not  inhibit 
the  computation  of  damages  on  the  basis  of  present  worth.^ 
Ingebretsen  v.  Railroad  Co.,  176—74. 

Advertising   contract:    Breach:    Ke-leasing.    In   an   action  V*   & 

2  contract  under  which  plaintiff  agreed  to  furnish  to  d|F"^*°^ 
certain  bulletin-board  and  wall-space  advertising  ascertain 
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rental,  which  contract  defmdant  had  rqiudiated,  htM,  a  re- 
covery was  justified  which  included  the  rentals  due  at  the 
commencement  of  suit,  plus  the  present  worth  of  the  differ- 
ence between  the  rentals  which  defendant  had  agreed  to  pay 
and  the  rentals  which  plaintiff  would,  during  the  life  of  the 
contract,  receive  by  being  compelled  to  re-lease  to  another* 
Stoner-McCray  System  v.  Manhattan  Co.,  176—630. 

Pleading. 

Personal  injury:  'Decreased  earning  capacity :**  Suffldency  of 
3  allegation.  Language  is  only  a  vehicle  with  which  to  convey 
thought.  Heldf  "decreased  earning  capacity"  was  sufficiently 
alleged  by  a  pleading  that  charged  the  plaintiff  (a)  "will 
continue  to  suffer  great  bodily  and  mental  anguish  during  his 
lifetime,"  (b)  "was  maimed,  bruised  and  wounded,"  (c)  "is 
now  a  cripple,  not  having  any  use  of  his  left  leg,  and  his 
right  1^  is  weak  and  quickly  gives  out"  and  (d)  "is  suffer- 
ing from  injuries  that  are  permanent."  Ingebretsen  v.  Rail* 
road  Co.,  176—74. 

DEEDS. 

Deliveby. 

Bridenoe:    lainflidency.    Evidence  reviewed,  and  held  insuffident 

1  to  show  grantor's  intent  to  make  delivery  of  a  deed  thon|[^ 
in  the  possession  of  grantee.    Hints  v.  Hintz,  176 — 392. 

Property  Conveyed. 

Subsequently  acquired  title:    Grantor's  interest  in  other  lands: 

2  Inurement  to  grantee.  Where  a  quitdaim  deed  to  real  estate, 
or  a  valid  contract  therefor,  purports,  and  is  intended,  to  con- 
vey a  greater  interest  than  the  grantor  was  at  the  time  pos^ 
sessed  of,  the  interest  of  the  grantor  in  lands  other  thijm  the 
lamda  eomoeyed  by  aaid  deed  may  inure  to  the  benefit  of  the 
grantee  when  necessary  to  protect  grantee  from  a  partial 
failure  of  the  title  intended  to  be  conveyed  by  said  deed. 
(See  Sec  2015,  Code,  1897.)     Pring  v.  Swarm,  176—153. 

Exceptions  and  Reservations. 

Easements  appurtenant  to  land.    A  reserved  right  in  a  conveyance 

3  which  is  not  in  its  very  nature  temporary  and  personal  will 
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always  be  held  an  easement  running  with  the  land,  in  the 
absence  of  some  controlling  provision  to  the  contrary,  even 
though  no  wordsr  of  inheritance  are  employed.  Intention  over- 
rides technical  distinctions  between  "exceptions"  and  "reser- 
vations."   McCoy  V.  Kailway  Co.,  176 — 139. 

Coastmction:  Practical  construction:  Evidence.  On  the  question 
4  whether  a  reservation  of  water  rights  in  a  deed  was  a  right 
appurtenant  to,  and  therefore  running  with,  the  land,  or  was 
a  right  purely  personal  to  the  grantor,  evidence  of  the  long 
continued  use  of  the  water  by  a  subsequent  grantee  of  the 
land  is  admissible  as  bearing  on  the  practical  construction* 
which  the  parties  themselves  had  given  to  the  reservation* 
McCoy  V.  Railway  Co.,  176—139. 

DESCENT  AND  DISTBIBUTION. 

Surviving  Husband  or  Wipe. 

Election  between  will  and  distributive  share:  Evidence.  Evi- 
dence reviewed,  and  held  to  support  the  findings  of  the  trial 
court  that  a  widow  had  not  elected  to  accept  the  provisions 
of  a  will  in  lieu  of  her  distributive  share.  Pring  v.  Swarm^ 
176—153. 

DRAINS. 

Assessment  of  Benefits. 

Denial  of  all  benefits.    A  property  owner  will  not  be  permitted  to 

1  say  that  a  drainage  improvement,  properly  established  and 
unappealed  from,  does  not  benefit  his  property  to  any  easienU 
(Sec  1989-al2,  Code  8upp.,  1913.)  Chicago,  G.  W.  R.  Co.  v. 
Board,  176—690. 

Judgment  of  commissioners  and  supervisors.    On  the  question  of 

2  sustaining  or  modifying  an  assessment,  due  deference  will  be 
given  to  the  final  action  of  the  commissioners  and  super- 
visors, especially  where  the  record  indicates  that  their  investi- 
gation was  very  full  and  complete.  Chicago,  G.  W.  R.  Co.  v. 
Board,  176—690. 

Degree  of  e^dence  to  modify.    An  assessment  will  be  modified  oo 

3  appeal  only  on  a  clear  and  satisfactory  showing  thai,  after  ttm- 
sidering  the  various  elements  which  properly  enter  into  the 
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estimate,  the  court  is  convinced  that  the  benefits  have  been 
inequitably  apportioned.  Chicago,  6,  W.  R.  Co.  v.  Board, 
176—690. 

IrregnUrities  of  commisaionen:    ClassiflcAtioii.    He  who  objects 

4  to  an  assessment  of  benefits,  because  the  statutory  procedure 
in  respect  to  the  classifications  of  the  lands  was  not  strictly 
complied  with,  must  affirmatively  show  that  the  variance  re- 
sulted in  an  assessment  different  than  would  have  resulted 
had  the  statute  been  strictly  complied  with.  So  held  where 
the  commissioners  first  figured  the  amount  of  benefits 
on  each  tract  and  then  classified,  instead  of  doing  exactly  the 
reverse.  (Sec.  1089-al2,  Code  Supp.,  1913.)  Chicago,  G.  W.  R. 
Co.  V.  Board,  176 — 690. 

Railway  right  of  way:    Elements  eonsideied.    In  the  assessment 

5  of  a  railway  right  of  way  for  the  cost  of  a  drainage  improve- 
ment, it  is  pointed  out  that  elements  properly  considered  were: 
(1)  Lessened  cost  of  maintaining  bridges,  (2)  a  drier  and 
better  roadbed,  (3)  lessened  danger  from  washouts,  (4)  oppor- 
tunity to  remove  a  prior  existing  ditch  from  the  railway  right 
of  way,  thus  utilizing  the  full  width  of  the  right  of  way  for 
railway  purposes.    Chicago,  G.  W.  R.  Co.  v.  Board,  176—690. 

EASEMENTS.     See  Deeds,  3;  Railroads,  1. 
Creation". 

Degree  of  proof  necessary.    He  who  alleges  an  oral  grant  of  a  per- 

1  manent  easement  must  establish  the  same  by  clear,  definite 
and  unequivocal  testimony.  So  held  in  case  of  a  railway  right 
of  way.    Chicago  &  N.  W.  R.  Co.  v.  Sioux  City  S.  Co.,  176—669. 

Creation  for  special  purpose:     How  proved.    Surrounding  facts  and 

2  circumstances  may  be  sufficient  to  show  that  an  easement  was 
granted  for  a  special  purpose  only.  So  held  where  a  railway 
right  of  way  was  held  to  have  been  granted  for  the  sole  pur- 
pose of  enabling  the  railway  to  reach  and  serve  a  packing 
house  and  stockyards  and  terminated  on  the  abandonment 
thereof.  Chicago  &  N.  W.  R.  Co.  v.  Sioux  aty  S.  Co.,  176— 
659. 

Presnmption:    Railroads.    A  grant  or  gift  of  ground  for  a  railway 

3  right  of  way  is  presumptively  of  an  easement  therein  only. 
Chicago  &  N.  W.  R.  Co.  v.  Sioux  City  S.  Co.,  176—659. 
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Extent  op  Right,  Use  and  Obstruction. 

Abuse  of  easement:    Rights  end  remedies.    One  who  suffers  a  legal 

4  wrong  may  not  take  the  remedy  into  his  own  hands  to  the 
extent  of  depriving  another  party  of  an  admitted  right,  and 
escape  a  claim  for  damages.  So  held  where  a  railway  company 
deprived  a  landowner  of  his  admitted  right  of  access  to  a 
reservoir  because  of  the  landowner's  abuse  of  the  right.  McCoy 
V.  Railway  Co.,  176—139. 

Abuse  of  easement.    Record  reviewed,  and  held  not  to  show  that 

5  plaintiff,  holding  a  right  of  access  to  a  reservoir  of  water  as  a 
right  appurtenant  to  certain  land,  had  abused  the  right  by 
using  the  right  as  appurtenant  to  other  lands.  McCoy  v.  Rail- 
way Co.,  176 — 139. 

ELECTIONS. 

Statutory  Classes. 

'Hyeneral,"  'teunicipal,'*  and  "spedal**  elections.  The  term  "elec- 
tion," whether  general  or  city  or  municipal,  has  reference 
to  the  ohoioe  of  officers  alone.  (Sees.  1088,  1089,  Code,  1897.) 
Therefore,  the  clause  "last  preceding  municipal  election,"  as  it 
appears  in  Sec.  1306-e,  Code  Supp.,  1913,  fixing  the  extent  of 
the  afiirmative  vote  sufficient  to  authorize  the  issuance  of  mu- 
nicipal bonds  for  the  purchase  of  waterworks,  means  and  refers 
solely  to  "last  preceding  municipal  election"  at  which  officers 
are  chosen.    Hutchins  v.  City  of  Des  Moines,  176—189. 

EQUITABLE  ACTIONS.     See  Trial. 

ESTATES  OF  DECEDENTS.     See  Executors  and  Admin- 
istrators. 

ESTOPPEL.     See  Taxation,  3. 

EVIDENCE.     See  Appeal  and  Error,  1;  Arson;  Conspir- 
acy; Criminal  Law;  Homicide;  Judgment,  7. 

Presumptions. 

ContinQAnce  of  a  condition.    A  condition  once  shown  to  exist  is, 
1     as  a  general  rule,  presumed  to  continue  until  the  contrary  is 
shown.    So  held  in  a  case  involving  the  condition  of  kerosene 
at  the  time  of  sale.    Pfarr  v.  Standard  Oil  Co.,  176—577. 
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BUBDEN  OF  PBOOF. 

FidncUrjr  reUtion:    CoBYeyancea:    ContiderAtioiL    One  who  occu- 

2  pies  the  relation  of  oouneelor,  friend  and  protector  to  another, 
and  by  means  of  such  relation  obtains  from  such  other  a  con- 
veyance, has  the  burden  of  proof  to  show  that  he  paid  due 
consideration  therefor.     Wahl  v.  Taylor,  176 — 353. 

Action  for  indemnity.    Where  recovery  was  had  against  a  retail 

3  dealer  in  oil  because  of  his  negligence  in  selling  dangerously 
inflammable  oil  to  a  customer,  to  the  customer's  damage,  held, 

'  in  an  acticm  by  the  dealer  against  the  wholesaler  to  recoup  the 
dealer's  damage,  that  the  burden  of  proof  was  on  the  dealer 
to  show  that  said  oil  was  in  a  dangerous  condition  when  the 
wholesaler  sold  it  to  the  dealer,  Pfarr  v.  Standard  Oil  Co., 
176—577. 

Belevancy,  Matebiautt  and  Competency. 

Hon-tnbftantiTe  testimony  on  impeadinient:    Bffect   Non-substan- 

4  tive  testimony,  properly  brought  out  in  the  impeachment  of  a 
witness,  bears  on  no  issue  but  that  of  the  credibility  of  the 
witness  assailed.  It  cannot  be  used  to  bolster  up  some  other 
issue  in  the  case.     Roberts  v.  Roberts,  176 — 610. 

Intent  or  motive:  Reliance  on  guaranty.  Whenever  the  reason 
6  operating  to  induce  a  given  action  by  a  party  is  a  material 
consideration  in  determining  rights,  it  is  competent  for  such 
party  to  testify  thereto.  So  held  where  a  guarantee  was  per- 
mitted to  testify  that  he  relied  on  the  guaranty  in  making 
loans.    Farmers'  Nat.  Bank  v.  Hatcher,  176 — ^259. 

BeS   OESTiE. 

Ezpressioni  indicating  state  of  mind:    Mental  angaiih.    Whenever 

6  it  is  material  to  prove  the  state  of  a  person's  mind,  or  what 
was  passinj^  in  his  mind,  then  what  he  said  may  be  original 
and  competent  evidence.  So  held  as  to  what  an  injured  person 
said  indicating  the  depressed  and  discouraged  state  of  his 
mind.     Ingebretsen  v.  Railroad  Co.,  176 — ^74. 

Best  and  Secondary. 

Copies:    Proof  of  accuracy.    Copies  of  certain  sketches  of  adver- 

7  tising  designs  held  to  be  sufficiently  verified  as  to  accuracy 
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to  justify  their  reception  in  evidence,  in  view  of  the  loss  of  the 
originals.    Stoner-McCray  System  v.  Manhattan  Co.,  176—630. 

Heabsay. 

Making  of  leases.    On  the  question  as  to  what  leases  for  adver- 

8  tising  purposes  plaintiff  had  made  with  certain  property 
owners,  testimony  as  to  what  a  witness  had  been  told  by  such 
property  owners  is  pure  hearsay  on  the  substantive  issue 
whether  such  leases  had  been  made.  Stoner-McCray  System 
V.  Manhattan  Co.,  176—630. 

DOGUMENTABT. 

Files  and  order  of  court.    On  the  issue  whether  plaintiff's  claim 

9  had  been  already  adjudicated  in  a  proceeding  in  bankruptcy, 
the  flies  and  order  of  the  bankruptcy  court  are  relevant  and 
material.     Davenport  Sav.  Bank  v.  Railway  Co.,  176—746. 

Life  tables.    Any  fair  evidence  showing  the  continuance  or  per- 

10  manency  of  injuries  justifies  the  submission  of  the  issue  and 
the  receipt  of  life  tables  as  bearing  thereon.  Grarvey  v.  Boody- 
Holland  &  New,  176—273. 

Photographs.    The  admissibility  of  photographs  is  almost  wholly 

11  a  matter  of  discretion  with  the  trial  court,  and  emphatically 
is  this  true  when  they  are  intended  to  perform  the  office  of  an 
illustration  in  aid  of  oral  or  written  testimony,  rather  than  as 
being  in  themselves  independent  evidence.  So  held  in  a  per- 
sonal injury  action  growing  out  of  a  railway  wreck.  Ingebret- 
sen  V.  Railroad  Co.,  178 — 74. 

Photographs:    Identification  and  accuracy:    Sufficiency  of  showing. 

12  The  siifficiency  of  the  identification  and  showing  of  accuracy  of 
photographs  rests  almost  wholly  with  the  trial  court — a  dis- 
cretion non-reviewable  except  in  a  clear  case  of  abuse  of  discre-* 
tion.  Evidence  reviewed,  and  held  sufficient  to  justify  the 
reception  in  evidence  of  certain  photographs  of  a  wreck,  even 
though  no  witi^ess  specifically  stated  that  they  were  correct, 
and  of  certain  X-ray  pictures  of  an  injured  leg,  even  though 
no  witness  specifically  stated  that  they  were  a  correct  represen- 
tation of  the  leg.    Ingebretsen  v.  Railroad  Co.,  176 — 74. 

Parol  as  Affecting  Writing. 

Capacity  in  which  party  signs.    Between  the  original  parties,  parol 

13  evidence  is  admissible  to  show  that  an  instrument  signed,  "la. 
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Mfg.  Co.,  A.  Updegraff,  Free./'  is  solely  the  act  of  the  oorporm- 
tion.    Farmers'  Nat.  Bank  v.  Hatcher,  176 — ^259. 

Explaining  private  writing.    A  private  writing,  as  a  letter,  in  the 

14  nature  of  an  admission,  may  be  explained  by  parol,  even  though 
not  ambiguous.    Zalesky  v.  Fidelity  &  Cas.  Co.,  176— -267. 

Tarol    evidence"    rule:     ApplicaUlity:     Strangers:     Policy    of 

15  insurance.  In  a  controversy  between  the  parties  to  a  written 
instrument  and  a  stranger, — one  who  is  not  a  representative  or 
a  privy  of  any  of  said  parties, — ^proper  parol  evidence  is 
admissible  to  show  that  the  written  instrument  does  not  in  fact 
speak  the  truth.  Moore  v.  Saint  Paul  F.  &  M.  Ins.  Co.,  176 — 
540. 

Collateral   oral   agreement:    Showing   inducement.    Receiving   in 

16  evidence  an  oral  agreement,  collateral  to  and  contemporaneous 
with  a  written  one,  showing  the  inducement  for  entering  into 
the  written  one,  is  not  violative  of  the  parol  evidence  rule,  the 
writing  being  silent  as  to  such  induconent.  Ball  v.  James^ 
176—647. 

Opinion  Evidbncb. 

Permanency  of  injuries.    Whether  certain  personal   injuries  are 

17  permanent  or  otherwise  is  very  properly  a  subject  for  expert 
testimony,  especially  where  the  expert,  a  physician,  has  per- 
sonal knowledge  of  the  injuries  and  their  condition.  Ingebret- 
sen  V.  Railroad  Co.,  176 — 74. 

Hervons  shock:    Expert  opinion.    Whether  or  not  a  person  canght 

18  in  a  railway  wreck  was  liable  to  sustain  a  great  nervous  shock 
is  a  proper  question  for  expert  opinion,  the  injured  person 
having  seen  the  impending  collision  shortly  before  it  occurred 
and  being  unable  to  escape.  Ingebretsen  v.  Railroad  Co.,  176 — 
74. 

Value.    Testimony  touching  the  value  of  an  incomplete  manufac- 

19  turing  plant,  by  an  experienced  builder  who  had  personal 
knowledge  of  the  value  of  the  labor  and  material  of  which  the 
building  was  constructed,  and  who  bought  and  installed  a  large 
part  of  the  machinery  therein,  is  competent.  Dodge  v.  Grain 
Shippers*,  etc.,  Assn.,   176 — 316. 

Relative  credibility  of  eonilicting  experts.    It  is  not  for  the  court 

20  to  pass  upon  the  relative  credibility  of  conflicting  experts  ap- 
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patently  having  the  same  means  of  information.     Garvey  v. 
Boody-Holland  &  New,   176—273. 

EZEOUTOBS  AND  ADMINISTRATOSS. 

Allowance  of  Claims. 

Limitation  for  filing:    Equitable  relief:    Unsettled  estatea.    Claims 

1  filed  against  an  unsettled  estate  after  the  expiration  of  12 
months  from  the  giving  of  notice  by  the  executor  of  his  appoint- 
ment need  not  be  supported  by  a  strong  showing  of  equitable 
circumstances  entitling  to  relief  from  the  statute.  ( Sec.  3349, 
Code,  1807.)  In  such  case,  the  question  is  quite  largely  one  of 
conscience  and  fair  dealing.    Ball  v.  James,  176 — 647. 

Collection  of  Estate. 

Perional  property:    Reeovery  notwithstanding  gamishment.    It  is 

2  no  defense  to  an  action  by  an  administrator  to  recover  per- 
sonal property  belonging  to  the  estate,  that  the  one  holding 
possession  was,  subsequently  to  the  death  of  the  intestate  and 
prior  to  the  appointment  of  the  administrator,  garnished  as  a 
debtor  of  one  of  the  heirs,  and,  without  making  the  true  con- 
dition known  to  the  court,  answered,  and  without  objection 
allowed  judgment  to  be  rendered  against  himself  as  garnishee. 
Commercial  State  Bank  v.  Pierce,  176 — 722. 

FRAUD. 

Fraudulent  Representations. 

Inducing  breach  of  contract:    Extent  of  proof.    Under  a  charge,  in 

1  a  law  action  for  damages,  that  defendant  by  false  representa- 
tions induced  a  party  to  break  his  contract  with  plaintiff,  it 
must  appear  not  only  that  the  false  representations  were  made, 
hut  that  they  induced  the  hreaoh.    Kock  v.  Burgess,  176—493. 

Evidence. 

Burden  of  proof:    Absence  of  presumption:    Mortgage  and  note. 

2  He  who  alleges  fraud  must  assume  the  burden  to  so  show. 
Evidence  reviewed,  and  held  insufficient  to  show  that  a  note 
and  mortgage  were  signed  by  reason  of  any  fraud.  Roberts 
V.  Roberts,  176—610. 

Vol.  1761a.— 50 
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FRAUDS,  STATUTE  OF.     See  Pleading,  4. 
Debt  ob  Default  op  Anotheb. 

CoBiideration:    Change  of  position.    An  oral  promise  to  answer 

1  for  the  debt,  default  or  miscarriage  of  another  if  such  other 
does  not  pay,  for  which  promise  the  promisor  receives  nothing, 
and  under  which  the  promisee  in  no  manner  changes  his  posi- 
tion, is  within  the  statute  of  frauds.  Cochran  v.  Canty,  176 — 
713. 

Sale  of  Pebsonal  Pbopebty. 

Property  not  owned  by  vendor:    Ezpenditnre  in  procnring.    An 

2  oral  contract  for  the  sale  of  com  which  at  the  time  is  not 
owned  by  the  vendor,  and  for  which  he  has  no  outstanding  con- 
tractn,  and  which  he  must  buy  wherever  he  can,  is  not  within 
the  statute  of  frauds.  Clinton  Sugar  Ref.  Co.  v.  Horras,  170— 
706. 

FRAUDULENT  0ONVE7AN0ES. 

Action  to  Cancel. 

Action  by  grantor  participating  in  fraud.    The  rule  that  a  grantor 

1  who  conveys  his  property  to  defraud  his  creditors  cannot,  in 
equity,  recover  the  property  from  the  grantee,  even  though 
there  was  no  consideration,  applies  only  when  there  is  actual 
— intentional — fraud  on  the  part  of  the  grantor.  Wahl  v.  Tay- 
lor, 176—353. 

Defense:    Parol  express  trust.    One  who,  through  an  abuse  of  the 

2  confidence  rightly  but  mistakenly  reposed  in  him  by  another, 
fraudulently  obtains  from  such  other  a  conveyance  of  land, 
will  not,  in  an  action  by  his  victim  to  concel  the  conveyance, 
be  permitted  to  find  safe  refuge  behind  the  claim  that  nothing 
arose  more  than  an  express  trust,  unprovable  because  not  in 
writing.    Wahl  v.  Taylor,  176—363. 


OABNISHIQSNT.    See  Executobs  and  Administratobs,  2. 

Quashing  ob  Vacating. 

Judgment  against  garnishee:  Effect  on  stranger  to  proceeding.  A 
judgment  against  a  garnishee  will  not  be  set  aside  at  the  sole 
instance  of  an  entire  Btranger  to  the  garnishment  proceeding. 
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even  though  such  stranger  owned  and  continues  to  own  the 
money  which  was  in  the  hands  of  the  garnishee  at  all  times  dur- 
ing th«  garnishment  proceedings,  and  which  garnishee  negli- 
gently and  mistakenly  assumed,  in  his  answer,  to  belong  to  the 
judgment  defendant.  The  negligent  garnishee  may  have  occa- 
sion to  feel  much  anxious  concern  over  such  a  condition — a 
strangeV  to  the  proceeding,  none  whatever.  He  may  wholly 
ignore  such  proceeding.  Commercial  State  Bank  v.  Pierce, 
176—722. 

OUABANTT. 

Delivery. 

Conditional  delivery:    Evidence.    The  delivery  of  a  guaranty  to 

1  the  guarantee  by  those  signing  the  same  with  the  ''hope/*  on 
the  part  of  those  signing,  that  another  named  party  would 
ultimately  sign  the  same,  does  not  constitute  the  delivery  a 
conditional  one.    Farmers*  Nat.  Bank  v.  Hatcher,  176 — ^259. 

Construction. 

Construction  of  signature.    A  guaranty  indorsed  on  a  note  with 

2  the  signature,  "la.  Mfg.  Co.,  A.  UpdegraflF,  Pres.,"  is,  presump- 
tively, the  guarantee  of  the  Iowa  Manufacturing  Company. 
Farmers*  Nat.  Bank  v.  Hatcher,  176—259. 

OUABDIAN  AND  WARD. 

Accounting  and  Settlement. 

Expenditures  for  guardian's  benefit:     Discretion  of  court.     The 

1  probate  court  poH^esKes  such  wide  discretion  in  settling  the 
accounts  of  a  guardian  that  it  may  be  justified,  under  appeal- 
ing circumstances,  such,  for  instance,  as  those  of  a  destitute 
mother  acting  as  guardian  of,  and  caring  for,  her  immature 
minor  children,  in  crediting  the  guardian  for  reasonable  ex- 
penditures which  were  wholly  or  in  part  for  the  guardian's 
personal  benefit.  So  held  where  expenditures  for  clothing,  etc., 
for  the  guardian  were  approved.  Des  Moines  Sav.  Bank  v. 
Krell,  176—437. 

Improvident  loans:     Liability  of  guardian.    A  guardian  is  liable 

2  for  such  negligence  in  the  loaning  of  the  ward's  estate  as  results 
in  loss.    Guardian  held  derelict  in  the  making  of  certain  im- 
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provident  loans,  and  she  and  the  surety  ordered  to  make  good 
the  loss.    Des  Moines  Sav.  Bank  v.  Krell,  175—^37. 

Ex  parte  approTal  of  annual  reports:    Effect.    The  ex  parte  ap- 

3  proval  by  the  court  of  the  annual  reports  of  guardians  does 
not  constitute  a  conclusive  adjudication  of  the  correctness  and 
propriety  of  the  expenditures  therein  stated.  At  best,  such 
approval  has  no  greater  effect  than  prima-facie  evidence  of 
accuracy  of  such  accounts.  Des  Moines  Sav.  Bank  v.  Krell, 
176—437. 

Liability  on  Bond. 

Diacharge  of  surety:     Scope  and  effect.    The  ea  parte  release  and 

4  discharge  of  a  surety,  obtained  under  Section  1177-b,  Code 
Supp.,  1913,  effects  only  a  discharge  for  future  acts,  even 
though  aided  by  a  formal  order  of  discharge.  (See  also  Sec 
1285,  Code,  1897.)     Des  Moines  Sav.  Bank  v.  Krell,  176—437. 

Secondary  liability  of  sncceeding  sureties.    Whether  a  surety  is 
6    secondarily  liable  for  a  dereliction  occurring  during  the  term 
of  a  prior  surety,  quaere,     Des  Moines  Sav.  Bank  v.  Krell, 
176—437. 

HOiaOIDE.     See  Criminal  Law,  5-7. 

MUBDER. 

Proof  of  killing  as  bearing  on  deliberation  and  premeditation. 

1  Mere  proof  of  the  killing  of  deceased  raises  no  presumption  that 
such  killing  was  done  deliberately  or  premeditatedly,  and  the 
jury  should  be  so  instructed.    State  v.  CDonnell,  176—337. 

Specific  intent  to  kill:    Non-juitifiable  inference.    Evidence  which 

2  establishes  that  a  homicide  was  with  malice  aforethought,  was 
willful,  was  deliberate  and  was  premeditated,  does  not  neces- 
sarily justify  the  inference  that  it  was  tcith  the  specific  imtent 
to  kUl.    State  v.  CrDonnell,  176—337. 

Evidence. 

other  offenses.    On  a  trial  for  murder,  evidence  of  assaults  and 

3  batteries  other  than  the  one  resulting  in  death,  committed  by 
the  accused  upon  the  deceased,  is  admissible  for  the  purpose  of 
showing  <a)  the  mental  attitude  of  the  accused  and  deceased 
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toward  each  other  on  the  date  of  the  alleged  crime,  (b)  malice 
on  the  part  of  accused,  and,  perhaps,  (c)  deliberation  and  pre- 
meditation.   State  V.  (XDonnell,  176—337. 

Tbial — Instructions. 

Other  offenses:    Cautionary  instructions:    Necessity.    The  intro- 
4    duction,  on  a  murder  trial,  of  an  undue  and  unusual  amount 

« 

of  evidence  tending  to  show  brutal  and  repulsive  conduct  on 
the  part  of  accused  toward  the  deceased  prior  to  the  fatal  en- 
counter may  necessitate  an  instruction  to  the  jury  that  proof 
of  maXioe  and  premeditation  i8  not,  of  itself,  sufficient  to  justify 
the  finding  of  a  speoifio  intent  to  kill.  State  v.  CDonnell, 
176—337. 

Appeal — Modification  op  Sentence. 

Verdict  unsupported  by  evidence:  UnaToidable  reversaL  A  rever- 
4  sal  and  retrial  inevitably  follows  a  holding  by  the  Supreme 
Court  that  a  first  degree  murder  verdict  is  unwarranted  hy  the 
evidence.  The  court  possesses  no  constitutional  or  statutory 
right  to  substitute  itself  for  a  trial  jury  and  to  pass  upon  the 
evidence  and  to  determine  therefrom  the  degree  or  grade  of 
guilt  and  fix  the  punishment  accordingly,  notwithstanding 
Section  5462,  Code,  1897,  authorizing  the  Supreme  Court  on 
appeal  to  "modify  the  judgment,"  or  to  "render  such  judgment 
on  the  record  as  the  law  demands,"  or  to  "reduce  the  punish- 
ment." (See  Art.  5,  Sec.  6,  Const.;  Sections  4730-4732,  Code, 
1897.)     State  v.  aDonnell,  176—337. 

INDICTMENT  AND  mFOSUATION. 

Requisites  and  Sufficiency. 

Sufficiency:  Incest.  Ungrammatical  arrangement  of  clauses  of  an 
indictment  will  not  render  it  insufficient,  if  a  person  of  common 
understanding  would  know  what  was  intended.  So  held  as  to 
an  indictment  for  incest.    State  v.  Kruppa,  176—403. 

INJtTNOTION. 

Orounds  of  Relief. 

When  writ  lies:    Restraint  on  criminal  prosecutions.    Injunction 
1    will  lie  against  a  municipal  corporation  and  its  officers,  to 
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restrain  the  enforcement  of  a  void  criminal  ordinance,  when 
such  enforcement  would  work  an  unlawful  invasion  of  property 
rights  or  an  irreparable  injury.  Huston  v.  City  of  Des  Moines, 
176—455, 

Violation  and  Punishment. 

Contempt:    Certainty  of  guilt:    Finding!  of  conrt.    A  charge  of 

2 '  contempt  in  violating  an  injunction  must  be  clearly  established. 

On  certiorari  to  review  a  discharge,  the  findings  of  the  trial 

court  will  be  given  great  weight.    Gillian  v.  Edwards,  176—449. 

Contempt:    Evidence:    Sufficiency.    Evidence  reviewed,  and  held, 

3    in  view  of  the  findings  of  the  lower  court,  insufficient  to  show 

a  violation  of  an  injunction  against  the  careless  handling  of 

gasoline,  and  the  noises  attending  the  operation  of  a  garage. 

Gillian  v.  Edwards,  176—449. 

INSURANCE.    See  Pleading,  2. 
Insurance  Agents. 

Who  deemed  agent.    An  insurance  agent  is  any  person  who  shall, 

1  in  any  manner,  directly  or  indirectly,  transact  the  insurance 
business  for  an  insurance  company.  Evidence  reviewed,  and 
held  that  a  brokerage  insurance  concern  located  in  a  foreign 
country  where  the  property  was  located  was  shown  to  have 
been  the  agent  of  the  insurer.  (Sec.  1750,  Code,  1897.)  Dodge 
v.  Grain  Shippers*,  etc.,  Assn.,  176-^16. 

Imputed  knowledge.    The  knowledge  of  the  clerks  and  employees 

2  of  the  agent  of  an  insurance  company,  acquired  in  the  author- 
ized pursuit  of  the  agent's  insurance  business,  is  imputed  to 
said  agent,  and  consequently  to  the  company  itself.  Dodge  v. 
Grain  Shippers',  etc.,  Assn.,  176 — 316. 

Insurable  Interest. 

Junior    mortgagee:    Evidence.     Evidence   reviewed,   and   held   to 

3  show  such  value  of  mortgaged  property  that  a  junior  mort- 
gagee clearly  had  an  insurable  interest  therein,  in  excess  of 
the  amount  of  his  policy.  Dodge  v.  Grain  Shippers',  etc.,  Assn.^ 
176—316. 

Construction  op  Eolicy. 

Mutual  benefit  certificates:    Strict  construction.    The  rule  that  a 

4  policy  of  insurance  is  to  be  construed  strictly  does  not  sanction 
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the  perversion  of  its  ordinary  and  natural  meaning.    Munger  v. 
Brotherhood,  176—291. 

''Buildex's  risk."     What  is  a  'Orailder's  risk"  depends  upon  the 

5  meaning  given  such  term  by  the  insurance  world  at  the  place 
where  the  insured  property  is  located  and  where  the  policy 
icaa  ieeued — ^not  necessarily  at  the  principal  place  of  business 
of  the  insurer.    Dodge  v.  Grain  Shippers',  etc.,  Assn.,  176 — 316. 

Invalidity  ab  initio:    Avoidance.    The  fact  that  a  printed  clause 

6  of  a  policy  of  insurance  was  part  of  a  form  in  general  use, 
and  manifestly  intended  to  apply  to  a  condition  nqt  present 
under  the  policy  in  question,  may  well  be  given  consideration 
on  the  question  of  so  construing  the  said  clause  that  the  policy 
would  be  void  ab  initio.  So  held  where  the  property  was  un- 
occupied at  the  date  of  the  policy  and  so  remained,  with  Ihe 
knowledge  of  the  insurer,  until  loss,  the  policy  containing  a 
general  provision  avoiding  the  same  if  property  remained  un- 
occupied beyond  10  days.  Dodge  v.  Grain  Shippers',  etc.,  Assn., 
176—316. 

Accident  insarance:     Limitation  of  liability:     ''Disability  resvlt- 

7  ing  from  paralysis.**  The  limited  liability  provided  in  an 
accident  insurance  policy,  "in  the  event  of  disability,  due  to 
either  accident  or  illness,  resulting  wholly  or  in  part,  directly 
or  indirectly,  from  .  .  .  paralysis,"  does  not  apply  if  the 
paralysis  (which  was  the  disability)  was  caused  by  the  acd' 
dent,     Foster  v.  North  Am.  A.  Ins.  Co.,  176 — 399. 

Accident    insurance:    Strict    construction.    Construction    is   most 

8  strongly  against  the  one  who  used  the  words.  So  held  in  the 
construction  of  an  accident  policy  providing  for  limited  liabil- 
ity in  event  of  disability  ''resulting  from  paralysis."  Foster 
V.  North  Am.  A.  Ins.  Ca,  176—399. 

Accident   insurance:     "Without   intervening   cause.**    Articles   of 

9  incorporation  of  an  accident  insurance  company,  and  a  part 
of  the  policy  issued,  limiting  indemnity  to  members  dying 
"solely  by  accidental  means,"  receives  no  added  meaning  by  the 
insertion  of  the  clause,  "without  intervening  cause."  Ballagh 
V.  Interstate  Ace  Assn.,  176 — 110. 

Accident  insurance:     "Skin  or  outer  covering  of  eye.**    Whether 

10    the  words  "the  skin  or  outer  covering  of  the  eye,"  appearing 

in  an  accident  policy,  refer  to  the  skin  of  the  body  generally 

or  to  the  skin  or  outer  covering  of  the  eye  only,  qucsre,    Ballagh 

V.  Interstate  Ace.  Assn.,  176 — 110. 


\ 


792  Index,  Vol.  176. 

INSTTBANCB  Continued 

Accident  insurance:    Abrasion  of  skin:    Septicsnnia:    Intervening 

11  cause.  Septicaemia,  resulting  in  death,  but  set  in  motion  or 
faused  by  an  external,  violent  and  accidental  abrasion  of  tbe 
skin,  howsoever  slight,  is  not  an  "intervening  cause"  within^ 
the  meaning  of  an  accident  policy  providing  indemnity  for 
death  "resulting  directly  and  without  intervening  cause  from 
a  bodily  injury,  .  .  .  and  effected  solely  by  external,  violent 
and  accidental  means."  The  abrasion  of  the  skin  remains,  in 
law,  as  the  direct  cause  of  death.  Ballagh  v.  Interstate' Ace 
Assn.,  176 — 110. 

Accident   insurance:     Proximate   cause:     "Death   resulting   from 

12  infection:"  Non-applicability  of  clause.  A  provision  of  a 
by-law  constituting  a  part  of  an  accident  insurance  policy, 
which  limits  liability  for  death  when  "resulting  from  infec- 
tion," but  which  is  not  pleaded  as  grounds  of  affirmative  de- 
fense, furnishes  no  reason  for  denying  liability  when  the 
uncontroverted  evidence  shows  that  the  sole  proximate  canse 
of  the  death  was  an  accidental  abrasion  of  the  skin  resulting  in 
septicsemia.    Ballagh  v.  Interstate  Ace  Assn.,  176 — 110. 

Premiums,  Dues  and  Assessments. 

Default  in  payment:    Effect.    The  non-payment  of  dues  and  as- 

13  sessments  ipso  facto  terminates  the  life  of  a  mutual  benefit 
certificate  which  provides  that,  "if  said  party  .  .  .  shall 
become  delinquent  in  payments  due  the  association  .  .  .  then 
this  certificate  shall  be  null  and  void,"  such  language  excluding 
the  inference  that  any  affirmative  act  on  the  part  of  the  asso- 
ciation is  essential  to  end  the  efficacy  of  the  insurance.  Munger 
V.  Brotherhood,  176—291. 

Avoidance  oe  Forfeiture  op  Polict. 

Unoccupied  condition  of  property:    Knowledge  of  insurer.    Avoid- 

14  ance  of  a  policy  of  insurance  may  not  be  predicated  on  the 
claim  that  the  property  became  vacant  and  remained  unoccu- 
pied for  a  period  longer  than  10  days,  contrary  to  the  terms 
of  the  policy,  when,  with  the  knowledge  of  the  agents  of  the 
insurer,  the  property  remained  in  the  same  conditi(m  from  the 
date  of  the  policy  to  the  date  of  the  loss.  Dodge  v.  Grain 
Shippers',  etc.,  Assn.,  176—^16. 

Foreclosure   tfuits  and  filing   of  liens:     "Knowledge"   and   "con- 

15  structive  notice"  contrasted.  Constructive  notice  to  an  owner 
of  insured  property — such  as  is  given  by  the  mere  filing  of  a 
foreclosure  suit  or  lien — ^is  not  the  equivalent  of  knowledge 
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on  the  part  of  such  owner  of  such  facts.  So  held  where  avoid- 
ance of  a  policy  of  insurance  was  sought  on  the  ground  that, 
contrary  to  the  policy,  and  with  the  knowledge  of  the  insured, 
foreclosure  proceedings  were  commenced  and  a  mechanics*  lien 
was  filed  on  the  insured  property.  Dodge  v.  Grain  Shippers', 
etc,  Assn.,  176 — 316. 

Misrepresentation:    Non-participation  therein  by  insured.    Avoid- 

16  anoe  of  a  poliqy  of  insurance  may  not  be  predicated  on  in- 
correct statements  in  the  policy  concerning  the  situation  and 
condition  of  the  property  and  the  nature  and  character  of  the 
risk,  when  the  insured  made  no  representations  in  relation 
thereto,  and  the  descriptive  words  of  the  policy  were  words 
chosen  by  the  insurer's  agent  himself.  So  held  where  the  agent 
on  bis  own  motion  described  the  risk  as  a  ''builder's  risk." 
Dodge  v.  Grain  Shippers',  etc.,  Assn.,  176 — 316. 

Fraud:    Svidence.    Evidence  reviewed,  and  held  wholly  insufficient 

17  to  show  any  fraud  on  the  part  of  the  insured  as  to  condition 
and  character  of  the  property,  or  the  nature  of  the  risk.  Dodge 
V.  Grain  Shippers',  etc.,  Assn.,  176 — 316. 

Change  of  title,  etc.:    Uncompleted  contract  of  sale:    Effect.    An 

18  uncompleted  contract  of  sale  of  insured  property,  with  no 
change  of  possession  or  use  of  the  property,  is  not  violative  of 
the  condition  of  a  policy  of  insurance  against  any  change  of 
^'interest,  title,  possession,  or  use"  of  the  insured  property. 
(And  see  Sec.  1743,  Code  Supp.,  1913.)  Moore  v.  Saint  Paul 
F.  ft  M.  Ins.  Co.,  176--649. 

Assignment  of  policy.    The  condition  of  a  policy  of  insurance, 

19  avoiding  the  policy  in  case  of  an  assignment  thereof  before 
loss,  is  not  violated  by  anything  less  than  an  enforceable  agree- 
ment to  assign.  Moore  v.  Saint  Paul  F.  ft  M.  Ins.  Co.,  176 — 
549. 

INTERB00AT0BIE8.     See  Trial. 

INTEBSTATE  OOBSMEBOE.    See  Commerce;  Taxation,  1. 

INTOZIOATINO  LIQUORS.     See  Injunction. 
Abatement  and  Injunction. 

Permissible  scope.    An  injunction  against  the  unlawful  sale,  etc., 
1    of  intoxicating  liquors  may  be,  and  should  be,  made  so  com- 
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prehensive  as  to  include  within  its  prohibition  every  act  which 
is  declared,  in  the  chapter  on  intoxicating  liquors,  a  violation 
of  law.  (Sec  2405,  Code,  1897.)  State  v.  District  Court,. 
176—178. 

Contempt. 

Violation  of  subsequent  enactments.    An  injunction  iigainst  the 

2  unlawful  sale  of  intoxicating  liquors  may  be  invoked  to  punish 
the  violation  of  acts  made  unlawful  subsequent  to  the  rendition 
of  the  decree.     State  v.  District  Court,  176 — 178. 

Appearance:    Effect.    The  office  of  the  precept  or  citation  is  to 

3  get  the  accused  into  court.  When  he  is  in  court,  he  may  not 
question  the  jurisdiction  of  the  court  if  the  information  charg- 
ing contempt  is  sufficient.    State  v.  District  Court,  176— -178. 

Duplicate  decrees:    Effect    Different  decrees  against  the  unlawful 

4  sale,  etc.,  of  intoxicating  liquors,  and  against  the  same  defend- 
ant, may  be  charged  in  the  same  information  for  contempt  as 
having  been  violated  by  the  same  acts,  and,  if  of  the  same 
scope,  will  be  treated  as  one  decree;  if  not  of  the  same  scope^ 
defendant  may  be  convicted  under  that  particular  decree  which 
is  sufficiently  broad  to  embrace  his  unlawful  acts.  State  v. 
District  Court,  176—178. 

Amending  information:  New  citation.  When  defendant,  .in  a 
6  proceeding  to  punish  for  contempt,  in  violating  a  decree  against 
the  unlawful  sale,  etc.,  of  intoxicating  liquors,  is  in  court  in 
obedience  to  a  citation,  an  amendment  to  the  information  charg- 
ing the  contempt,  even  by  way  of  setting  up  the  existence  of  an 
additional  decree  of  injunction,  does  not  necessitate  the  issu- 
ance of  a  new  citation  to  defendant,  said  amendment  only  mak- 
ing the  informaticm  more  specific  State  v.  District  Courts 
176—178. 

Information  for  violation:  Multifariontnets.  Multifariousness 
6  does  not  result  from  the  act  of  amending  an  original  informa- 
tion, charging  contempt  in  violating  a  named  decree  against 
the  unlawful  sale  of  intoxicating  liquors,  by  setting  up  an 
additional  decree  of  injunction,  but  assigning  the  same  acts 
of  unlawful  sale,  etc.,  as  a  violation  of  each.  And  it  is  error 
to  strike  such  amendment.    State  v.  District  Court,  176 — \7S^ 

JITNEYS.     See  Carriers,  4;  Constitutional  Law,  14,  16;. 
Municipal  Corporations,  4. 
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JUDGMENT. 


Nature  and  Essentials. 

Jurisdiction:    Stipulation  for  judgment  on  certain  date:    Entry 

1  oil  subsequent  date.  The  invalidity  of  a  judgment  may  not 
be  predicated  on  the  fact  that  the  court  was  not  in  Bession  on 
the  particular  day  on  which  the  parties  had  stipulated  that 
judgment  might  be  entered,  but  entered  judgment  on  a  sub- 
sequent day  when  it  was  in  session.  Nelson  v.  McMillan, 
176—661. 

Jurisdiction:    Dropping  cause  from   calendar:    Subsequent  entry 

2  of  judgment.  The  entry  of  an  order  of  court  striking  or 
dropping  an  action  from  the  calendar  does  not  necessarily 
deprive  the  court  of  jurisdiction  to  subsequently  enter  judg- 
ment therein.    Nelson  v.  McMillan,  176 — 561. 

Jurisdiction:    Entry    of    judgment:    Right    to    notice:    Waiver. 

3  One  who  has  filed  a  stipulation  agreeing  to  the  amount  of  the 
judgment  to  be  entered  against  him,  and  the  date  of  such  entry, 
thereby  waives  all  further  right  to  notice  of  the  proceeding 
leading  up  to  and  culminating  in  the  entry  of  judgment.  Nel- 
son V.  McMillan,  176 — 561. 

Amendment  and  Correction. 

Incorrect  record  as  to  appearance.    An  unsigned  record,  made  by 

4  the  clerk,  reciting  that  an  appearance  was  ^'special,"  when  it 
was,  in  fact,  "general,"  is  subject  to  correction  by  the  court. 
Mol sherry  v.  Briggs,  176 — 525. 

Opening  and  Vacating. 

Conditions:     Pleading  issuably.    Vacating  a  default  judgment  may 

5  be  on  condition  that  the  defendant  plead  by  a  stated  time. 
Molsberry  v.   Briggs,   176 — 525. 

Conclusiveness. 

As  affecting   strangers  to   action.     A   stranger   to   an   action    is 

6  not  bound  by  any  finding  made  in  such  action  by  either  court 
or  jury.    Pfarr  v.  Standard  Oil  Co.,  176 — 577. 

Evidence:     Offer  ^v  stranger.    A  judgment  against  a  party  is  at 

7  ^'H-t    p'!"  i-fnr'c   r'''^'''o   ATninst   him   of   the   facts   therein 
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recited  and  adjudicated,  when  offered  by  a  siranger  to  the 
judgment  proceeding,    Kock  v.  Burgess,  176—403. 

Matters   adjudicated.    One   who   allows   judgment   to   be   entered 

8  against  him  without  interposing  a  defense  of  which  he  has  full 
knowledge  and  ample  time  for  presentation  may  not  thereafter 
litigate  such  defense.    Nelson  v.  McMillan,  176 — 561. 

Particular  fact  adjudicated:    Different  suits:    Privity.    The  judg- 

9  ment  of  a  court  of  competent  jurisdiction  directly  upon  a  par- 
iioular  point  is,  as  between  the  parties  and  those  in  privity  with 
thetitf  conclusive  in  relation  to  such  particular  point,  though 
the  purpose  and  subject-matter  of  the  suit  wherein  the  ad- 
judication was  had  are  different  from  the  purpose  and  subject- 
matter  of  the  suit  wherein  the  conclusiveness  of  the  adjudica- 
tion is  offered.    Davenport  Sav.  Bank  v.  Railway  Co.,  176— -745. 

JUB7.    See  Tbial,  14. 

Challenges. 

OTemiling  challenge  for  cause:  Bzdnsion  on  peremptory:  Effect 
The  exclusion  of  a  juror  on  peremptory  challenge  precludes 
complaint  of  the  overruling  of  a  challenge  for  ca4i8e  to  the 
same  juror.    Ingebretsen  v.  Railroad  Co.,  176 — 74. 

.   JUSTICES  OF  THE  PEAOE.     See  Constitutional  Law, 
11,  12,  15. 

LANDLORD  AND  TENANT.    See  Negligence,  1. 
Lien. 

When  lien  attaches.  A  landlord's  lien  for  rent  cannot  attach  priot- 

1  to  the  date  when  the  time  covered  by  the  lease  commences  to 
run.     (Sec.  2992,  Code,  1897.)     Cochran  v.  Canty,  176 — 713. 

When  lien  attaches:     ''Term."     "During   the  term,"   within   the 

2  meaning  of  the  statute  giving  a  landlord  a  lien  for  rent  on 
personal  property  used  or  kept  on  the  premises,  signifies  the 
time  covered  by  the  lease.     Cochran  v.  Canty,  176—713. 

LIFE  TABLES.     See  Evidence,  10. 
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LIMITATION  OF  ACTIONS.     See  Executobs  and  Admin- 
istratobs,  1. 

Computation  op  Period. 

Setting  aside  will:  Tolling  of  statute.  The  right  to  bring  an 
action  to  Bet  aside  a  will,  which  provides  for  a  certain  tmst^ 
may  be  brought  before  the  appointment  of  either  executor  or 
trustee.  The  death  of  such  trustee  and  delay  in  appointing  his 
successor  present  no  circumstance  contemplated  by  Sec.  3447-ay 
Code  Supp.,  1907  (Code  Supp.,  1913,  same),  as  excusing  a  delay 
of  more  than  five  years  in  bringing  such  action.  Hoeley  v. 
Shillinglaw,  176—106. 

MASTER  AND  SERVANT.    See  Negligence. 

Place  op  Work. 

"Reasonable    care    to    provide    safe    place:"     'Iteasonably    safe 

1  place."  The  terms  or  expressions,  "duty  to  exercise  reason- 
able care  to  provide  a  safe  place,"  and  "duty  to  provide  a  rea- 
sonably safe  place,"  are  identical  in  meaning  and  legal  effect. 
Arnold  v.  Douglas  &  Co.,  176 — 405. 

Servant's    assumption    of    safety:    Negligence.    A    servant    may 

2  assume  to  be  reasonably  safe,  a  place  of  work  erected  or  pre- 
pared under  the  sole  supervision  of  the  master,  and  without 
participation  by  the  servant.  And  if  the  place  is  not  reason- 
ably safe,  and  the  master,  as  an  ordinarily  prudent  person, 
ought  to  have  so  known,  then  he  is  negligent  in  requiring  the 
servant  to  make  use  of  such  place.  So  held  in  the  erection 
and  use  of  a  scaffold.  Garvey  v.  Boody-Holland  &  New,  176 — 
273. 

Master  acquiescing  in  abandonment  of  safe  way:    Effect.   Amaa- 

3  ter  who  has  provided  a  convenient,  adequate  and  safe  way  for 
his  employees  to  cross  dangerous  portions  of  his  premises,  and 
then  acquiesces  in  what  amounts,  practically,  to  an  entire  dis- 
regard by  his  employees  of  the  use  of  such  provided  way,  will 
not  be  heard  to  say  that  he  has  performed  his  full  magisterial 
duty  to  care  for  the  safety  of  his  employees.  Arnold  v.  Douglas 
&  Co.,  176—406. 

Safety  appliance  act:    Guarding  machinery:    Concrete  mixer.    A 

4  portable  concrete  mixer,  operated  by  steam  power,  upon  a  pub- 
lic street,  is  a  ''manufacturing  or  other  establishment,"  within 
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the  meaning  of  Sec.  4990-a2,  Code  Supp.,  1913,  requiring  ma- 
chinery to  be  guarded.    Piew  v.  Horrabin  &  Co.,  176—684. 

Safety  appliance  act:    Duty  of  employee  to  guard  machinery: 

5  Presumption.  Duty,  on  the  part  of  a  mere  employee^  to  guard 
machinery  will  not  be  presumed  from  the  naked  fact  that  such 
employee  was  in  charge  of  the  operation  of  such  machinery. 
Plew  V.  Horrabin  &  Co.,  176—584. 

Methods  op  Work — Rules  and  Ordebs. 

Duty   to   promulgate:    Independent   workmen:    Dangerous  acts. 

6  When  a  business  is  conducted  by  many  servants,  performing 
work  independently  of  each  other,  and  the  work  of  one  becomes 
periodically  dangerous  to  another,  it  is  the  duty  of  the  master 
to  promulgate  rules  and  regulations  for  the  giving  of  warnings 
to  persons  likely  to  be  endangered  when  such  dangerous  acts 
are  about  to  be  performed.    Arnold  v.  Douglas  &  Co.,  176—405. 

Contributory  Negligence. 

Servant  using  less  safe  of  two  routes.    Whether  a  servant  was 

7  guilty  of  contributory  negligence  in  taking  the  less  safe  of  two 
routes  across  railway  tracks  would  depend  materially  on 
whether  the  safer  route  was  then  free  and  unobstructed. 
Arnold  v.  Douglas  &  Co.,  176 — 105. 

HOBTOAOES.    See  Insurance,  3. 
Requisites  and  Validity. 

After-acquired   interest.    A   mortgage,   without    lienable   quality 

1  when  executed,  because  of  grantor's  utter  lack  of  title,  attaches 
to  grantor's  subsequently  acquired  interest.  (See  Sec*  2915, 
Code,  1897.)     Hintz  v.  Hintz,  176—392. 

Consideration:    Presumption:    Evidence.    A   note    and   mortgage 

2  securing  the  same,  being  in  writing,  import  a  consideration. 
(Sw.  3069,  Code,  1897.)  Evidence  reviewed,  and  held  insuffi- 
cient to  overthrow  this  presumption.  Roberts  v.  Roberts,  176 — 
610. 

Foreclosure. 

Conditions:    Demand   and  Notice:    Validity.     A  condition   in  a 

3  mortgage  that  certain  acts  of  omission  or  commission  on  the 
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part  of  the  mortgagor  shall,  at  the  option  of  the  mortgagee, 
mature  the  entire  indebtedness,  and  that  an  action  to  collect 
or  foreclose  may  be  brought  vHthout  first  making  demand  for 
fulfillment  of  conditions  or  giving  notice  of  election  to  treat 
the  debt  as  matured,  is  valid.  Buffalo  Center,  etc.,  Ca  v. 
Swigart,  176—422. 

Commencement    of    action:    Subsequent   defaults:    Amendments. 

4  Breaches  of  the  condition  of  a  mortgage  occurring  subsequent 
to  the  commencement  of  the  action  to  foreclose  may  very  prop- 
erly be  set  up  by  way  of  amendment.  Buffalo  Center,  etc.,  Co. 
V.  Swigart,  176—422. 

Waiver:    Election  of  remedies:    Inconsistent  pleadings.    A  plead- 

5  ing  asking  a  foreclosure  of  a  mortgage,  simply  (a)  for  the 
interest  due  thereon,  (b)  for  the  amount  of  taxes  paid,  and 
(c)  for  abstract  fee  paid,  filed  after  a  former  pleading  asking 
a  foreclosure  for  principal,  interest  and  taxes  had  been  held 
bad  on  demurrer,  is  not  a  waiver  of  the  right  to  later  plead 
that,  under  the  terms  of  the  mortgage  governing  defaults  in 
payment  of  interest,  taxes,  etc.,  the  entire  principal  had 
matured,  and  that  the  plaintiff  was,  therefore,  entitled  to  a 

.foreclosure  for  (a)  principaly  (b)  interest,  (c)  taxes  paid, 
and  (d)  abstract  fees  paid.  Buffalo  Center,  etc.,  Co.  v.  Swi- 
gart,  176—422. 

Assignee  of  note  and  mortgage:    Interest  installment:    Ownership. 

6  Evidence  reviewed,  and  held  to  show  that  plaintiff  in  fore- 
closure was  the  owner  of  an  unpaid  installment  of  interest  in 
question  as  indorsee.  Buffalo  Center,  etc.,  Co.  v.  Swigart, 
176—422. 

Breach  of  conditions:    Evidence.    Evidence  reviewed,  and  held  suf- 

7  flcient  to  show  that  a  mortgagee  had  breached  the  conditions 
of  the  mortgage  in  the  matter  of  paying  taxes,  interest,  etc. 
Buffalo  Center,  etc.,  Co.  v.  Swigart,  176—422. 

MUNICIPAL  CORPORATIONS.     See  Carriers,  4;  Elec- 
tions; Injunction. 

General  Powers, 

Express  legislative  grant.    If  an  ordinance  be  passed  in  virtue  of 

1     expreHH  legislative  power  and  substantially  follows  the  powers 

granted,  a  court  will  sustain  it,  regardless  of  its  opinion  as  to 

the  reasonableness  of  the  ordinance.     Huston  v.  City  of  Dea 

Moines,  176 — 455. 
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License  fee:    Discretion.    Before  it  may  be  said  that  a  license  fee 

2  is  so  high  that  it  is,  in  truth,  a  revenue  measure,  it  most  be 
made  to  appear  by  the  objector  that  the  fee  is  momifestVy  more 
than  is  sufficient  to  meet  the  cost  (a)  of  issuing  the  license, 
(b)  of  the  inspection  and  regulation  of  the  business,  and  (c> 
of  the  incidental  consequences  that  may  be  likely  to  result  in 
licensing  the  business.  He}4y  an  annual  license  fee  exacted  of 
"jitney"  bus  operators,  ranging,  according  to  seating  capacity, 
from  $1.25  to  about  $3.00  per  month,  was  not  shown  to  be  a 
revenue  measure.    Huston  v.  City  of  Des  Moines,  176—456. 

Ordinances:    Penal  ordinances:    Power  to  enact.    A  municipality, 

3  having  authority  from  the  legislature  to  enact  an  ordinance  on 
a  named  subject-matter,  may  enforce  obedience  thereto  by  fine 
not  exceeding  $100  for  each  violation.  So  held  in  reference 
to  an  ordinance  fixing  public  utility  rates.  ( Section  680,  Code^ 
1897.)     City  v.  Tipton  L.  k  H.  Co.,  176—224. 

Segulation  of  occupations:     Jitney  busses.    The  power  ^to  r^ga- 

4  late"  jitneys  and  motor  vehicles,  operated  on  the  public  streeta 
in  a  business  similar  to  that  transacted  by  street  railway  com- 
panies, embraces  the  power  to  require  that  to  be  done  which  is 
fairly  in  the  interest  of  public  welfare  and  safety.  Huston  ▼• 
City  of  Des  Moines,  176--455. 

Presumption  as  to  validity  of  acts.    The  reluctance  of  the  courts 

5  to  interfere  with  and  declare  invalid  duly  enacted  laws  leads 
to  the  rule  that,  when  the  legislature  has  expressly  empowered 
municipalities  to  regulate  and  license  occupations  which  in- 
volve the  use  of  the  public  streets,  a  broad  presumption  exists 
in  favor  of  the  validitv  of  the  ordinance  enacted  under  the 
powers  granted ;  and  he  who  attacks  such  ordinance  must  sho^ir 
affirmatively  that  it  is  not  expressly  authorized  by  statute,  or 
that  it  is,  as  applied  to  him,  manifestly  unreasonable  and 
oppressive.  So  held  in  passing  on  the  validity  of  an  ordinance 
regulating  jitney  busses.  Huston  v.  City  of  Des  Moines,  176 — 
455. 

Penalising  that  which  state  law  penalises.    The  imposition  by  a 

6  municipality  of  a  penalty  for  obstructing  its  public  streets  in 
violation  of  an  ordinance,  does  not  contravene  the  state  law 
which  prescribes  similar,  though  greater,  penalties  for  like 
obstructions.    Pugh  v.  City  of  Des  Moines,  176 — 693. 

Public  utility  rates:    Presumption.    The  maximum  rate  fixed  bj 

7  a  municipality  for  electric  light  or  power  is  presumptively 
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reasonable.     (See  Section  725,  Code,  1897.)     City  v.  Tipton  L. 
k  H.  Co.,  176—224. 

Public  utility  rates:    Ordinance  fixing  rates:    Construction.    An 

8  ordinance  fixing  a  maximum  rate  for  electric  light,  and  power 
and  prohibiting  any  charge  for  rent  of  meters  impliedly  de- 
clares that  the  rate  thus  fixed  shall  be  compensatory  for  each 
and  every  service  connected  with  the  "furnishing"  of  suck 
light  and  power,  including  meters.  (See  Section  725,  Code, 
1807.)     City  V.  Tipton  L.  &  H.  Co.,  176—224. 

Public  utility  rates:    Meter  charges:    Legality.    A  city  has  power 

9  to  prohibit  a  charge  for  rental  of  electric  light  or  power  meters, 
as  long  as  the  maximum  rate  fixed  by  the  city  for  electricity 
is  reasonable  without  such  meter  charge.  (See  Section  725, 
Code,  1897.)     City  v.  Tipt<m  L.  &  H.  Co.,  176—224. 

Streets,  etc.:    Regulation  and  control:    Effect  of  automobile  act. 

10  The  right  and  duty  of  the  municipality  to  keep  the  public 
streets  free  of  nuisances,  such,  for  instance,  as  standing  auto- 
mobiles, is  not  lessened  by  the  provisions  of  the  Automobile 
Act  (Chap.  2-B,  Title  VIII,  Code  Supp,,  1913)  providing  that 
no  one  shall  leave  an  automobile  standing  (1)  upon  a  public 
street  in  the  business  district  within  20  feet  of  a  street  corner 
or  a  hydrant,  unless  attended  by  someone  capable  of  driving 
the  same,  (2)  within  15  feet  of  either  side  of  theaters,  etc., 
(3)  on  the  public  street  and  unattended,  with  the  machinery 
in  motion ;  such  latter  provisions  being  positive  directions  from 
the  state  and  working  no  limitation  on  the  non-conflicting 
permissive  powers  heretofore  granted  and  now  existing  on  the 
part  of  municipalities,  under  Sees.  753,  755,  Code,  1897.  Pugli 
V.  City  of  Des  Moines,  176—593. 

Streets,  etc.:    Obstructions:    Power  to  prohibit:    Parking  auto- 

11  mobiles.  Any  private  use  of  a  public  street  which  in  any 
degree  prevents  its  free  use  as  a  public  way  "from  side  to  side 
and  end  to  end"  is  a  nuisance  and  may  be  prohibited  by  the 
municipality.  (Sees.  753,  755  and  5078,  Code,  1897.)  Pugh 
V.  City  of  Des  Moines,  176—593. 

Temporary  sidewalks:     Authorisation:     Sufficiency.     Temporary 

12  sidewalks  may  be  legally  ordered  by  resolution  of  the  city 
council,  or  by  its  equivalent,  a  duly  adopted  motion  entered  of 
record.  ( See  Sec.  777,  Code  Supp.,  1913. )  Monroe  v.  Pearson, 
176—283. 

Vol.  1761a.— 51 
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Public  Improvements. 

Non-responsiTe  bids:     Effect.    Bids  for  the  construction  of  public 

13  improvements,  non-responsive  to  the  required  plans  and  speci- 
fications, have  no  standing,  even  though  they  be  lower  than 
other  bids  which  are  responsive.  So  held  where  the  plans,  etc., 
required  the  work  to  be  completed  by  November  1st  and  the 
bidder  changed  the  date  to  December  1st.  Urbany  v.  Carroll, 
176—217. 

Bids:    Rejection  of  snrplnsage.    The  rule  that,  when  a  bid  for 

14  the  construction  of  a  public  improvement  is  both  responsive 
and  non-responsive  to  the  required  plans,  etc.,  the  bid  may  be 
accepted  as  to  the  responsive  part  and  wholly  rejected  as  to  the 
non-responsive  part,  cannot,  manifestly,  be  applied  when  the 
bid  wholly  changes  a  material  part  of  the  plans,  etc.  So  held 
where  the  bidder  changed  the  date  of  the  completion  of  the 
work.    Urbany  v.  Carroll,  176 — ^217. 

Aseesaments:     85  per  cent,  limitation.    Proceedings  for  the  paving 

15  of  ttco  different  intersecting  streets,  both  abutting  on  the  prop- 
erty in  question,  embraced  in  the  same  resolutions,  notice,  bid 
and  contract,  together  with  proceedings,  at  the  same  time,  for 
the  curbing  of  one  of  the  said  streets,  preparatory  to  the  said 
paving,  constitute  but  one  improvement  with  reference  to  the 
25  per  cent,  limit  of  assessment  provided  in  Section  702-a, 
Code  Supp.,  1913.    Chicago,  G.  W.  R.  Co.  v.  City,  176—247. 

Assessments:    Appeal:    Jurisdiction  to  change  assessments.    On 

16  appeal  from  an  assessment  for  a  public  improvement  against  a 
specific  lot  on  which  there  are  railway  tracks,  on  the  sole 
ground  that  the  assessment  is  in  excess  of  25  per  cent,  of  the 
value  of  the  lot,  the  sole  jurisdiction  of  the  court  is  to  deter- 
mine the  value  of  the  lot^  and  therefrom  determine  the  merits 
of  the  appeal.  Therefore,  the  court  may  not,  on  such  appeal, 
enter  a  determination  of  the  value  of  the  railway  riffht  of  way 
and,  in  effect,  transfer  the  assessment  from  the  specific  lot,  as 
such,  to  such  right  of  way.  Chicago,  G.  W.  R.  Co.  v.  City, 
176—247. 

Assessments:    Appeal:    Seduction  of  assessment:    Evidence.    On 

17  appeal  from  an  assessment,  evidence  reviewed  as  to  the  value 
of  a  lot  upon  which  there  were  railway  tracks,  and  held  that 
the  value  of  the  naked  lot,  plus  the  cost  of  laying  the  tracks 
thereon,  was  $900,  and  that  the  assessment  should  be  reduced 
from  $786  to  $225.    Chicago,  G.  W.  R.  Co.  v.  City,  176—247. 
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Temporary  sidewalks:    Assessment:    Non-neoessity  of  notice  to 

18  property  owner.  Notice  to  the  property  owner  of  the 
assessment  for  temporary  sidewallcs  and  of  the  certifioation  of 
the  same  to  the  county  auditor  is  not  required.  (See  Sec.  777, 
Code  Supp.,  1013.)     Monroe  v.  Pearson,  176 — ^283. 

Temporary  sidewalks:    Assessment:    Partial  abutment  on  integral 

19  tract.  An  assessment  for  the  cost  of  temporary  sidewalks 
should  only  be  made  against  that  part  of  an  integral  tract  of 
land  upon  which  such  sidewalk  abuts.  Monroe  v.  Pearson, 
176—283. 

Temporary    sidewalks:    Certifying    cost:    Informalities:    Effect. 

20  The  objection  that  the  dollar  sign  ($)  in  front  of  the  figures 
showing  the  cost  of  constructing  temporary  sidewalks  was 
omitted  in  the  certification  of  such  cost  to  the  county  auditor 
is  entirely  too  technical  to  receive  attention  from  a  court  of 
equity.     Monroe  v.  Pearson,  176 — ^283. 

Temporary  sidewalks:  Indefiniteness  of  notice  to  construct:  Effect. 

21  An  assessment  for  the  cost  of  temporary  sidewalks  will  not 
be  defeated  because  the  notice  to  the  property  owner  to 
construct  the  same  was  indefinite  and  unsigned,  when  the  prop- 
erty owner  appeared  before  the  council  in  response  thereto  and 
had  ample  hearing  and  refused  to  comply  with  the  notice. 
Monroe  v.  Pearson,  176 — 283. 

Temporary  sidewalks:    Resolution  ordering  construction.    An  order 

22  for  temporary  sidewalks,  without  specification  of  any  grade, 
implies  that  they  shall  be  laid  upon  the  natural  surface  of  the 
ground.     Monroe  v.  Pearson,  176 — ^283. 

Temporary  sidewalks:    Establishing  grade:    Discretion  of  council. 

23  Temporary  sidewalks  may  be  legally  ordered  without  the  estab- 
lishment of  any  grade  therefor,  the  power  to  regulate  the  grade 
for  such  sidewalks  being  permissive  only.  (Sec.  777,  Code 
Supp.,  1913.)     Monroe  v.  Pearson,  176 — ^283. 

Streets  and  Alleys. 

Streets,  etc.:    Change  of  grades:    Ordinance.    The  established  grade 

24  of  a  street  may  be  changed  only  by  ordinance.  Landis  v.  City 
of  Marion,  176—240. 

Paving:    Disregarding   established   grade:    Effect.     Substantially 

25  disregarding  the  established  grade  of  a  street,  to  the  substantial 
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injury  of  abutting  property,  deprives  the  city  of  power  to 

aBsess  the  cost  of  paving  to  such  property.  Landis  v.  City  of 
Marion,  1 7^—240. 

PriTate  use:    Parking  antomobUes.    "No  one  can  make  a  stable 

26  yard  of  the  king's  highway"  was  written  a  hundred  years  ago. 
The  modem  and  revised  version  is:  *'No  one  may  make  a 
private  garage  of  a  public  street."  Pugh  v.  City  of  Des  Moines, 
176—693. 

"Free  ate  by  automobiles :"    Statute:     ConstmctioiL    The  pro- 

27  vision  of  the  Automobile  Act  (Chap.  2-B,  Title  VIII,  Code 
Supp.,  1013)  that  municipalities  may  not  exclude  the  owner  of 
an  automobile  from  the  free  use  thereof  on  the  public  highway 
simply  means  that  such  owner  shall  have  the  free  use  of  the 
public  highways  for  the  purposes  for  xohich  highways  are  pri- 
marily dedicated,    Pugh  v.  City  of  Des  Moines,  176 — 593. 

Taxation. 

EzcesBire  levy:    Bnrden  of  proof.    He  who  asserts  that  a  levy  of 

28  taxes,  though  authorized  in  some  amount,  is  excessive  as  a 
matter  of  fact,  has  the  burden  of  proof  to  so  show.  Monroe  v. 
Pearson,  176—283. 

Omissioii  to  make  anaval  sinking  fund  levy:    Rectifying  oxniuaoii. 

29  The  failure  of  the  city  for  a  series  of  years  to  make  annual 
levy  of  taxes  for  the  purpose  of  providing  a  fund  to  meet 
principal  and  interest  on  bonds  as  required  by  statute.  Sec 
894,  Par.  9,  Code  Supp.,  1913,  may  be  rectified  by  the  dty 
council  on  its  own  motion,  by  levying  in  any  one  year  an 
amount  sufficient  to  make  up  the  deficiency  for  the  omitted 
years,  the  said  command  oi  the  statute  having  been  incorpo- 
rated into  said  bonds.    Monroe  v.  Pearson,  176 — 283. 

NEOUOENOE.     See  Master  and  Servant;  Principal  and 
Agent;  Railroads;  Telegraphs  and  Telephones. 

Independent  Contractor. 

Landlord  and  tenant.    A  landlord  is  liable  in  damages  to  a  tenant 

1     injured  by  reason  of  the  negligent  act  of  the  owner's  indepemt- 

ent  contractor  if  the  owner  knows  of  the  negligent  act  of  his 

independent  contractor  and  knows  it  renders  the  place  unsafe 

for  tenants  and  negligently  allows  the  unsafe  condition  to  con- 
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tinue   (holding,  arguendo),    Cramblitt  v.  Percival-Porter  Co., 
176—733. 

Proximate  Cause. 

Degree  and  manner  of  proof:    Negativing  cantes.    That  a  certain 

2  negligent  act  caused  an  injury  need  not  be  shown  by  direct  and 
positive  proof,  nor  need  it  be  shown  beyond  a  reasonable  doubt. 
All  possible  causes  other  than  the  negligence  of  defendant  need 
not  be  negatived.  It  will  be  sufficient  if  harmonious,  consistent 
and  related  facts  and  circumstances  are  such  as  to  fairly  war- 
rant the  conclusion  that  the  negligence  alleged,  and  no  other, 
was  the  cause  of  the  accident.  Evidence  reviewed,  and  held  to 
justify  a  jury's  finding  that  deceased  was  swept  from  a  load 
of  hay  by  telephone  wires,  even  though  no  living  eyewitness  saw 
the  wires  hit  the  deceased.    Bonjour  v.  Iowa  Tel.  Ck>.,  176 — 63. 

Contributory  Negligence. 

Contributory  per  se:    Facts  not  constitnting.    The  court  cannot 

3  hold  that  an  injured  party  was  guilty  of  contributory  negli- 
gence as  a  matter  of  law,  unless  his  conduct  was  so  clearly 
reckless  or  imprudent  as  to  leave  no  room  for  difference  of 
opinion  in  the  minds  of  impartial  jurors.  Arnold  v.  Douglas 
&  Co.,  176—405. 

No  Eyewitness  Rule. 

When  rule  applies.    The  fact  that  a  living  witness  may  have  seen 

4  the  deceased  at  a  point  of  time  howsoever  close  to  the  point 
of  time  of  injury,  does  not  exclude  the  presumption  of  due  care 
under  the  "no  eyewitness  rule,"  if  there  was  opportunity  for 
the  deceased,  when  not  in  the  ^ view  of  the  witness,  to  perform 
such  acts  of  watchfulness  or  caution  as  reasonable  care  re- 
quired at  his  hands.    Arnold  v.  Douglas  &  Co.,  176—405. 

NEGK)TIABLE  INSTRUMENTS.     See  Bills  and  Notes. 
NEW  TRIAL.    See  Appeal  and  Error,  14. 
Newly  Discovered  Evidence. 

Mistake  of  witness.    Newly  discovered  and  uncontradicted  evidence 

1     fairly  demonstrating  that,  on  a  former  trial  of  a  cause   (in 

which  the  evidence  was  at  least  quite  evenly  balanced),  a 


806  Index,  Vol.  176. 

Nbw  Trial  Continued 

material  witness  was  tnwtakmi  in  his  testimony,  demands  tiie 
reopening  of  the  cause  for  a  new  trial,  the  petitioner  for  new 
trial  having  been  diligent  in  discovering  such  new  evidence. 
(Sec.  4091,  Code,  1897.)  Dohberstein  v.  Emmet  County,  176— 
96. 


Impeachment  of  witness:    Demonstrating  mistake.    In  an  appli- 

2  cation  for  a  new  trial,  there  is  a  marked  distinction  between 
newly  discovered  evidence  which  could  only  work  the  impeach- 
ment of  the  character  or  credibility  of  a  witness,  and  evidence 
which  demonstrates  that  such  witness  was  vUstaken  in  his  for- 
mer testimony.  The  latter  is  none  the  less  grounds  for  new 
trial  because  it  may,  in  a  sense,  impeach  the  witness.  Dobber- 
stein  V.  Emmet  County,  176 — ^96. 

"Cumulative'*  evidence  defined.    Admissions  of  a  party  to  a  suit 

3  as  to  how  an  injury  occurred,  is  not  cumulative  to  the  direct 
evidence  of  those  who  witnessed  the  occurrence.  Heid,  newly 
discovered  evidence,  in  the  form  of  such  admissions,  was  non- 
cumulative  and  entitled  defendant  to  a  new  trial.  City  of  Des 
Moines  v.  Frisk,  176—702. 

When  new  trial  granted.    A  new  trial  (due  diligence  being  shown) 

4  should  be  granted  under  Sec.  4091,  Code,  1897,  if  the  newly 
discovered  evidence  is  material  and  presents  a  controversy  or 
issue  of  fact  upon  which  the  jury  might  reasonably  adopt 
either  view.    Dobberstein  v.  Emmet  County,  176 — ^96. 

Diligence.    Record  reviewed;   and  held  that  defendant  had  exer- 

5  cised  due  diligence  in  making  discovery  of  new  evidence,  it 
appearing  that  plaintiff  had  denied  making  any  statements  at 
the  time  of  her  injury  as  to  how  the  accident  happened,  and 
that  those  who  knew  to  the  contrary  refused  to  divulge  their 
knowledge  until  after  the  trial.  City  of  Des  Moines  v.  Frisk, 
176—702. 

Discretion  of  court:    Granting  and  refusing  new  trial  distingnished. 

6  The  ruling  of  the  court  upcm  an  application  for  new  trial  is 
largely  a  matter  of  discretion,  but  this  is  more  broadly  true 
where  a  new  trial  has  been  grafted  than  where  it  has  been 
refused.     Dobberstein  v.  Emmet  County,  176 — 96. 

Condnsiveness  of  former  findings:    Ron-applicability  of  principle. 

7  The  principle  that  the  findings  of  a  court  or  jury  in  the  trial 
of  a  cause  are  conclusive,  until  set  aside,  cannot  possibly  have 
any  application  or  bearin*^  on  a  petition  for  new  trial,  under 
Sec.  4091,  Code,  1897.    Dobberstein  v.  Emmet  County,  176—96. 
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NON-NEOOTIABLE  INSTBUMEMTS.      See     Bills     anl 

Notes. 

NOVATION. 

Substitution  op  New  Debtor. 

Burden  of  proof.  Where  a  payee  of  non-negotiable  paper  transfers 
it  by  blank  indorsement  to  his  creditor  to  apply  upon  his  own 
individual  debt,  there  is  no  novation — no  substitution  of  a  new 
debtor — except  by  an  agreement  to  that  effect,  and  the  burden 
is  upon  the  said  payee  to  so  show.    Park  v.  Best,  176 — ^7. 

PABTIES.    See  Actions  ;  Principal  and  Surety,  1. 

PAYMENT.    See  Novation. 
Requisites  and  Sufficiency. 

Checks.    A  bank,  at  whose  place  of  business  a  note  is  payable, 

1  may  not  accept  as  payment  the  check  of  the  maker  of  the  note 
upon  another  bank.  Buffalo  Center,  etc.,  Co.  v.  Swigart,  176 — 
422. 

Conditional  payment:    Obligation  of  third  party.    In  the  absence 

2  of  an  express  agreement  to  the  contrary,  the  delivery,  by 
indorsement  or  otherwise,  by  a  debtor  to  his  creditor  of  the 
written  obligation  of  a  third  party,  to  apply  as  a  payment  on 
his  own  debt,  operates  as  a  conditional  payment  only — condi- 
tional on  the  said  third  party's  paying  his  obligation.  Park 
V.  Best,   176—7. 

« 

Recover^  op  Payments. 

Mistake  of  fact:    InTolnntary  pa3rments:    Ignorance  of  existence 

3  of  evidence.  Payments  made  in  ignorance  of  the  existence  of 
evidence  which  would  establish  non-liability  may  not  be  recov- 
ered on  the  plea  of  mistake  of  fact,  or  that  the  payments  were 
involuntary  by  reason  of  such  ignorance.  Ball  v.  James,  176^ 
647. 

PEBJUBT. 

Assignment  of  Perjury. 

Proof  of  part  only:     Effect    Proof  of  one  of  two  different  material 
1     assignments  of  perjury  is  sufficient  to  sustain  a  conviction. 
State  V.  Lyon,  176—171. 
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material  witness  was  misftaken  in  his  testimony,  demands  the 
reopening  of  the  cause  for  a  new  trial,  the  petitioner  for  new 
trial  having  been  diligent  in  discovering  such  new  evidence. 
(Sec.  4001,  Code,  1807.)  Dobberstein  v.  Emmet  County,  176— 
06. 


Impeacfament  of  witness:    Demonstrating  mistake.    In  an  appli- 

2  cation  for  a  new  trial,  there  is  a  marked  distinction  between 
newly  discovered  evidence  which  could  only  work  the  impeach- 
ment of  the  character  or  credibility  of  a  witness,  and  evidence 
which  demonstrates  that  such  witness  was  nUsitiken  in  his  for- 
mer testimony.  The  latter  is  none  the  less  grounds  for  new 
trial  because  it  may,  in  a  sense,  impeach  the  witness.  Dobber- 
stein V.  Emmet  County,  176 — ^06. 

"Ciunulatiye'*  evidence  defined.    Admissions  of  a  party  to  a  suit 

3  as  to  how  an  injury  occurred,  is  not  cumulative  to  the  direct 
evidence  of  those  who  witnessed  the  occurrence.  Heid,  newly 
discovered  evidence,  in  the  form  of  such  admissions,  was  non- 
cumulative  and  entitled  defendant  to  a  new  triaL  City  of  Des 
Moines  v.  Frisk,  176—702. 

When  new  trial  granted.    A  new  trial  (due  diligence  being  shown) 

4  should  be  granted  under  Sec.  4001,  Code,  1807,  if  the  newly 
discovered  evidence  is  material  and  presents  a  controversy  or 
issue  of  fact  upon  which  the  jury  might  reasonably  adopt 
either  view.    Dobberstein  v.  Emmet  County,  176 — ^06. 

Diligence.    Record  reviewed;  and  held  that  defendant  had  ezer- 

5  cised  due  diligence  in  making  discovery  of  new  evidence,  it 
appearing  that  plaintiff  had  denied  making  any  statements  at 
the  time  of  her  injury  as  to  how  the  accident  happened,  and 
that  those  who  knew  to  the  contrary  refused  to  divulge  their 
knowledge  until  after  the  trial.  City  of  Des  Moines  v.  Frisk, 
176—702. 

Discretion  of  court:    Granting  and  refusing  new  trial  distinguished. 

6  The  ruling  of  the  court  upon  an  application  for  new  trial  is 
largely  a  matter  of  discretion,  but  this  is  more  broadly  true 
where  a  new  trial  has  been  gramied  than  where  it  has  been 
refused,     Dobberstein  v.  Emmet  County,  176 — 06. 

Condudveness  of  former  findings:    Ron-applicabOity  of  principle 

7  The  principle  that  the  findings  of  a  court  or  jury  in  the  trial 
of  a  cause  are  conclusive,  until  set  aside,  cannot  possibly  have 
any  application  or  bearinff  on  a  petition  for  new  trial,  under 
Sec.  4001,  Code,  1807.    Dobberstein  v.  Emmet  County,  176 — 06. 
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NON-NEOOTIABLE  INSTBUIKENTS.      See     Bii^     anl 

Notes. 

NOVATION. 

Substitution  op  New  Debtor. 

Burden  of  proof.  Where  a  payee  of  non-negotiable  paper  transfers 
it  by  blank  indorsement  to  his  creditor  to  apply  upon  his  own 
individual  debt,  there  is  no  novation — ^no  substitution  of  a  new 
debtor— except  by  an  agreement  to  that  effect,  and  the  burden 
is  upon  the  said  payee  to  so  show.    Park  v.  Best,  176 — 7. 

PABTIE8.    See  Actions  ;  Principal  and  Surety,  1. 

PAYMENT.    See  Novation. 
Requisites  and  Sufpictbncy. 

Checks.    A  bank,  at  whose  place  of  business  a  note  is  payable, 

1  may  not  accept  as  payment  the  check  of  the  maker  of  the  note 
upon  another  bank.  Buffalo  Center,  etc.,  Co.  v.  Swi^art,  176 — 
422. 

Conditional  payment:    Obligation  of  third  party.    In  the  absence 

2  of  an  express  agreement  to  the  contrary,  the  delivery,  by 
indorsement  or  otherwise,  by  a  debtor  to  his  creditor  of  the 
written  obligation  of  a  third  party,  to  apply  as  a  payment  on 
his  own  debt,  operates  as  a  oonditional  payment  only — condi- 
tional on  the  said  third  party's  paying  his  obligation.  Park 
V.  Best,   176—7. 

Recovery  op  Payments. 

Mistake  of  fact:    InToluntary  pa3rment8:    Ignorance  of  existence 

3  of  evidence.  Payments  made  in  ignorance  of  the  existence  of 
evidence  which  would  establish  non-liability  may  not  be  recov- 
ered on  the  plea  of  mistake  of  fact,  or  that  the  payments  were 
involuntary  by  reason  of  such  ignorance.  Ball  v.  James,  176 — 
647. 

PEBJUBT. 

Assignment  op  Perjury. 

Proof  of  part  only:     Effect    Proof  of  one  of  two  different  material 
1     assignments  of  perjury  is  sufficient  to  sustain  a  conviction. 
State  V.  Lyon,  176 — 171. 
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Evidence. 

Svffideiicy.     Evidence  reviewed,  and  held  sufficient  to  suBtain  a 
2    conviction  for  perjury.    State  v.  Lyon,  176— 17  L 

PHOTOOBAPHS.     See  Evidence,  11,  12. 

PLEADINO.    See  Brokers,  4 ;  Damages,  3 ;  Mortgages,  4,  5 ; 
Stipulations. 

Matters  Specially  Pleadable. 

Tender.    Tender   ahould  be   specially   pleaded.    Pring  v.   Swarm, 

1  176—153. 

Inavrance  cUnte  limiting  liability.    A  by-law  which,  by  reference, 

2  is  made  a  part  of  an  accident  insurance  policy,  and  which*  limits 
the  liability  of  the  company  for  death  "resulting  from  infec- 
tion," must  be  specially  pleaded  if  expectation  is  had  of  relying 
on  it  as  an  affirmative  defense.  (Sec.  3629,  Code,  1897.) 
Ballagh  v.  Interstate  Ace.  Assn.,  176 — 110. 

Answer. 

Defendant    utilising    plaintiffs'    allegation.    Defendant    need    not 

3  allege  that  which  is  a  part  of  his  case  when  plaintiffs  have 
accommodatingly  alleged  it  for  him.  Chicago  k  N.  W,  R.  Co. 
V.  Sioux  City  S.  Co.,  176—669. 

Demurrer. 

Grounds:    Statute  of  frauds.    A  demurrer  will  lie  to  a  pleading 

4  which  seeks  recovery  on  a  contract  within  the  statute  of 
frauds  (Sec  3561,  Par.  6,  Code,  1897),  even  though  such 
demurrer  admits  the  contract  (for  the  purpose  of  the  pleading) , 
and  even  though  the  contracts  within  the  statute  of  frauds 
but  not  denied  in  the  pleadings  may  be  enforced.  (Sec.  4627, 
Code,  1897.)     Clinton  Sugar  Ref.  Co.  v.  Horras,  176—706. 

Ruling :     Adjudication.    A  ruling  on   a  demurrer  to  a  pleading, 
6    though  not  excepted  to,  is  no  adjudication  of  the  law  governing 
a  subsequently  filed  substitute  pleading.     Buffalo  Center,  etc., 
Co.  V.  Swigart,  176 — 422. 
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Amendment. 

ConfonniiiK  issues  to  facts  proved:    Discretion  of  court.    Amend* 

6  ments  conforming  the  issues  to  the  facts  proved  are  specifically 
authorized  hj  statute.  (Sec.  3600,  Code,  1807.)  So  held  where, 
at  the  close  of  the  evidence,  the  court  permitted  an  amendment 
alleging  that  plaintiff's  injuries  were  permanent.  Ingebretsen 
V.  Railroad  Co.,  176—74. 

Issue,  Proof  and  Variance. 

General  denial:    Evidence  admissible:    Quieting  title.   On  the  issue 

7  whether  an  easement  for  U  railway  right  of  way  was  perma- 
nent, evidence  that  it  was  granted  for  a  special  purpose  is 
admissible  under  a  general  denial.  Chicago  &  N.  W.  H.  Co.  v. 
Sioux  City  S.  Co.,  176—659. 

Admission  of  evidence  on  material  allegations  ambiguously  ad- 

8  mitted.  Evidence  is  admissible  on  a  material  allegation  of 
the  petition,  so  long  as  such  allegation  is  not  met  with  an 
admission  fully  as  bread  as  the  allegation  itself.  And  an 
ambiguous  answer  will  be  construed  against  the  pleader.  Inge- 
bretsen  v.  Railroad  Co.,  176 — 74. 

T&eory  of  action:    Change  of  front.    One  must  stand  or  fall  on 

9  his  own  chosen  cause  of  action,  as  expressed  in  his  pleading. 
Failing  to  establish  his  cause  of  action  as  he  has  pleaded  it, 
he  may  not  insist  on  the  submission  of  another  cause  of  action, 
not  pleaded.     Nelson  v.  McMillan,  176 — 661. 

PRESUMPTIONS.  See  Acknowledgment;  Appeal  and 
Error,  20;  Appearance,  1;  Bills  and  Notes,  4;  Ease- 
ments, 3;  Evidence;  Guaranty,  2;  Master  and  Serv- 
ant, 5;  Mortgages,  2;  Municipal  Corporations,  5,  7; 
Railroads,  3. 

PRINCIPAL  AND  AOENT.     See  Brokers. 
Liability  to  Third  Persons. 

nonfeasance.  An  agent  is  not  liable  to  a  third  person  for 
nonfeasance — for  a  failure  to  discharge  a  duty  which  he  owes 
to  his  principal,  even  though  the  principal  owes  that  duty  to 
such  third  person.    Cramblitt  v.  Percival-Porter  Co.,  176 — 733. 


810  Index,  Vol.  176. 

Principal  and  Subbtt  to  Raxlboaos 

PRINCIPAL  AND  SUBETT.     See   Guabdun   and   Wabd, 
4,5. 

SuBETT  Companies. 

Bond:    Construction:    Who  may  sue.    A  surety  company  bond, 

1  prepared  by  the  company  itself,  must  be  strictly  construed 
against  the  company.  So  held  where  the  principal  in  the  bond, 
in  contracting  for  the  construction  of  a  public  improvement  for 
a  municipal  corporation,  agreed  (a)  to  pay  for  all  material 
used  "which  may  become  a  lien  upon  the  consideration  there- 
for, or  claim  against  the  town,"  and  (b)  to  give  bond  condi- 
tioned accordingly,  it  being  held  that  the  bond  so  given  was 
holden  for  the  claims  of  both  the  dty  and  materialmen,  whether 
the  materialmen  perfected  any  lien  or  not.  (Sees.  3102,  3104, 
Code,  1897.)  Streator,  etc,  Co.  v.  Henning- Vineyard  Co.,  176 — 
297. 

Bond:    Constnictioii:    Contract  guaranteed.    A  surety  bond  guar- 

2  anteeing  the  performance  of  a  specified  contract  must  be  read 
and  construed  in  the  light  of  the  contract  so  guaranteed. 
Streator,  etc.,  Ca  v.  Henning- Vineyard  Co.,  176—297. 

Discharge  of  Surett. 

Failure  to  notify  surety.    The  fact  that  the  obligee  in  a  bond  had 

3  the  belief,  during  the  progress  of  the  work,  (a)  that  the  con- 
tractor was  not  paying  his  bills  with  business  promptness  and 
might  not  have  money  sufficient  to  pay  all  bills,  and  (b)  that 
mechanics'  liens  might  be  filed,  was  not  a  "discovery  of  an  act 
or  omission  on  the  part  of  the  principal  that  might  involve  a 
loss"  of  which  the  surety  was  entitled  to  notice  under  the  terms 
of  the  bond.    Zalesky  v.  Fidelity  &  Cas.  Co.,  176—267. 

Burden  of  proof.    A  surety  on  a  bond  which  guarantees  the  per- 

4  formance  of  a  contract,  on  conditions  not  specified  as  conditions 
precedent,  must  plead  and  prove  such  noncompliance  with  said 
conditions  as  effects  his  release.  Zalesky  v.  Fidelity  &  Cas. 
Co.,  176—267. 

PUBLIC  POLIOY.     See  Animals;  Constitutional  Law,  7. 

KAILBOADS.     See  Drains,  5;  Easements,  3-5. 
Right  of  Way. 

Basement  for  special  purpose:    Termination.    A  grant  of  railroad 
1     right  of  way  for  particular  purposes  terminates  as  soon  as  the 
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said  purposes  cease  to  exist  or  are  abandoned.  So  held  where 
such  right  of  way  was  granted  in  order  to  enable  the  railroad 
to  reach  and  serve  a  packing  house  and  stockyards,  the  pack- 
ing house  and  stockyards  being  later  abandoned.  Chicago  k 
N.  W.  R.  Co.  V.  Sioux  City  S.  Co.,  176— «69. 

Accidents  on  Tracks. 

street  car  oyertaking  yehide:    Negligence.    Mutual  rights,  duties 

2  and  responsibilities  of  street  cars  and  other  vehicles  on  public 
streets  reviewed,  and  held,  negligence  could  not  be  predicated 
on  the  act  of  a  street  car,  moving  at  a  lawful  rate  of  speed,  in 
overtaking  and  running  against,  in  broad  daylight,  a  hor^ 
and  wagon  traveling  along  the  tracks  at  a  slow  trot,  when 
nothing  occurred  to  indicate  that  the  driver  of  the  wagon  would 
not  leave  the  tracks  until,  owing  to  a  break  in  the  harness, 
the  wagon  stopped  when  from  30  to  45  feet  from  the  street 
car,  and,  while  the  motomeer  instantly  discovered  the  stop, 
yet  there  was  no  evidence  as  to  the  speed  of  the  oar,  the  grade 
of  the  street,  or  tu  to  the  distance  in  which  the  oar  might  have 
been  stopped,    Wilflin  v.  Des  Moines  City  R.  Co.,  176—642. 

Speed  of  street  car:    Presumption.    In  the  absence  of  evidence  as 

3  to  the  speed  of  a  street  car,  it  must  be  presumed  that  the  car 
was  moving  at  a  lawful  rate  of  speed.  Wilflin  v.  Des  Moines 
City  R.  Co.,  176—642. 

Negligence  of  driver  of  vehicle:    Duty  of  motomeer.    Negligence  of 

4  the  driver  of  a  vehicle  in  driving  along  street  car  tracks  with- 
out proper  heed  as  to  cars  approaching  from  the  rear,  does  not 
exonerate  the  motomeer  from  the  duty  to  exercise  reasonable 
care  to  avoid  a  collision.  Wilflin  v.  Des  Moines  City  R.  Ca, 
176—642. 

STATUTES. 

Construction. 

Motives  actuating  legislature.  The  motive  in  passing  a  statute  or 
ordinance,  beyond  what  is  revealed  by  the  law  itself,  is  not  a 
matter  into  which  the  courts  will  make  inquiry.  Huston  v. 
City  of  Des  Moines,  176 — 466. 

STIPULATIONS. 

Construction. 

Former  ruling  of  court:    Effect.    A  correct  ruling  on  a  motion  to 
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1  strike  will  not  be  rendered  erroneous  by  a  subsequent  stipula- 
tion between  counsel  that  the  motion  shall  be  deemed  a  de- 
murrer, even  though  the  motion  assigned  reasons  or  grounds 
not  assignable  on  d«nurrer.    Hosley  v.  Shillinglaw,  176 — 106. 

Cluuging  nature  of  pleading:    Propriety.    The  practice  of  counsel 

2  agreeing  that  a  motion  shall  have  the  force  and  effect  of  a 
demurrer  is  condemned.    Hosley  v.  Shillinglaw,  176 — 106. 

SUBBOGATION.    See  Bills  and  Notes,  1. 

SUBETIES.     See  Principal  and  Surety. 

TAXATION.    See  Municipal  Corporations. 
Corporate  Stock  and  Property. 

Interstate  bridges:    How  asseseed  and  taxed.    Mississippi  and  Mis- 

1  souri  River  bridges  should  be  assessed  and  taxed  on  the  same 
basis  as  all  property,  real  and  personal,  our  statute  not  having 
classified  such  bridges  as  strictly  real,  or  strictly  personal, 
property.  (Sec  1342,  Code,  1897.)  So  held  where  issues  neces- 
sitated a  comparison  of  an  assessment  on  such  a  bridge  witii 
assessments  on  other  property.  Iowa  Cent.  R.  Co.  v.  Board, 
17^—131. 

Equalization  of  Assessment. 

Undervalued  but  inequitable  assessment.    Assessing  property  at 

2  less  than  its  actual  value  still  leaves  the  taxpayer  with  a 
grievance,  which  may  be  corrected  on  appeal  from  the  action 
of  the  board  of  review,  when  it  is  made  to  appear  that  such 
property  is  assessed  higher,  proportionately,  than  other  prop- 
erty in  the  same  taxing  district.  So  held  where  an  interstate 
bridge  was  assessed  at  about  66%  per  cent,  of  its  true  value, 
while  other  property,  real  and  personal,  in  the  same  district 
was  assessed  at  about  40  per  cent,  of  its  true  value,  the  relief 
granted  being  a  reduction  of  the  bridge  assessment  to  the  40 
per  cent,  basis.  (Sees.  1305,  1373,  Code  Supp.,  1913.)  Iowa 
Cent.  R.  Co.  v.  Board,  176— 131. 

EstoppeL    One  seeking  to  correct  an  inequitable  assessment  because 

3  not  in  proportion  to  assessments  on  other  property,  is  not 
estopped  from  insisting  on  the  disparagement  in  such  assess- 
ments because  he  files  with  the  board  of  review  a  request  that 
such  other  assessments  be  raised,  and  later  dismisses  such 
request.    Iowa  Cent.  R.  Co.  v.  Board,  176 — 131. 
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TELEGRAPHS  AND  TELEPHONES. 

Negligence. 

Maintenance  of  wirea:    Priyate  driyeways.    The  original  construe- 

1  tion  or  Bubsequent  maintenance  of  telephone  wires  over  a 
private  driveway,  so  low  as  to  strike  and  injure  one  properly 
using  the  driveway,  constitutes  negligence — ^at  least  justifies 
a  jury  in  so  finding.    Bon  jour  v.  Iowa  Tel.  Co.,  176 — 63. 

Maintenance  of  wires:    Knowledge  of  deceased:    Contributory  neg- 

2  ligenoe.  Evidence  reviewed,  and  held  to  present  a  jury  ques^ 
tion  whether  deceased  was  guilty  of  contributory  negligence  in 
maintaining  his  position  on  top  of  a  load  of  hay  as  it  was 
driven  beneath  telephone  wires,  even  though  deceased  was  ad- 
mittedly familiar  with  the  position  of  the  wires  and  had  driven 
beneath  the  same  on  the  day  preceding.  Bonjour  v.  Iowa  Tel. 
Co.,  176—63. 

TENDEB.    See  Pleading,  1. 
Maintenance  op  Tender. 

Interest.    Interest  follows  a  failure  to  maintain  a  tender.    Pring 
▼.  Swarm,  176 — 163. 

TSANSAOnONS   WITH   DECEASED,    ETC.     See   Wit- 
nesses. 

TBIAL.    See  Continuance  ;  Criminal  Law. 

Method  op  Trial. 

Issnet  cognisable  only  in  equity:    Denial  of  jury  trial.    A  defend- 

1  ant  may  not  prevent  a  jury  trial  in  a  law  action  by  praying 
for  equitable  relief  in  a  cross-petition  which  presents  no  issues 
"heretofore  exclusively  cognizable  in  equity,"  but  only  presents 
issues  which  are  fully  available  to  the  defendant  as  a  defense 
at  law.    Sec.  34B5,  Code,  1897.    Lynch  v.  Schemmel,  176—499. 

Prayer  as  controlling  transfer  to  equity.    The  mere  prayer  of  a 

2  cross-petition  for  equitable  relief,  in  an  action  properly  com- 
menced at  law,  does  not,  of  itself,  give  the  pleader  a  right  to 
a  transfer  to  equity.    The  issues  and  the  nature  thereof  pre- 
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sented  by  tiie  croBs-pedtioii  control.  So  held  where  the  iaeuee 
presented  by  the  cross-petition  were  (a)  want  of  consideration 
and  (b)  duress,  and  the  prayer  was  for  "cancellation."  Trans- 
fer to  equity  refused.  Sec  3435,  Code,  1897.  Lynch  v.  Sehem- 
mel,  17(^—490. 

Note.    Analogous  points  classified  in  index  to  Vols.  168,  169, 
under  "Actions."     Hereafter,  see  "TriaL"     Reporter. 

Remedy  at  law  a«  bearing  on  transfer.    When  a  trial  at  law  will 

3  adjudicate  every  issue,  trial  in  equity  will  be  denied.  Sec 
3435,  Code,  1897.    Lynch  v.  Schemmel,  176—499. 

Reception  of  Evidence. 

Proper  reception:    Subsequent  incompetency  shown:     Procedvre. 

4  Testimony  rightly  received,  as  the  record  tiien  stands,  remains 
in  the  record  for  consideration,  even  though  incompetency  of 
the  witness  is  later  made  to  appear,  unlesB  mtch  testimomy  ia 
Biricken  on  motion*  So  held  where,  after  testimony  was  re- 
ceived, it  was  made  to  appear  on  cross-examination  that  the 
witness  was,  arguendo,  incompetent.    Ball  v.  James,  176 — 647. 

WithdrawaL    Evidence  material  on  issues  raised  by  the  non-intro- 

5  ducing  party  may  not  be  withdrawn  against  the  protest  of  such 
party.     Davenport  Sav.  Bank  v.  Railway  Co.,  176—745. 

Instructions — Form,  Requisites  and  Sufficiency. 

Correct  but  not  explicit:    Entering  exceptions:    Waiyer.    If  an 

6  instruction  is  correct,  as  far  as  it  goes,  though  not  as  explicit 
or  limited  as  desired,  request  must  be  made  for  the  more 
explicit  or  limited  instruction,  or  the  right  thereto,  if  it  exists, 
will  be  waived;  and  this  rule  is  not  obviated  5y  taking  an 
ewoeption  to  the  inetruction  given.  So  held  where  instructions, 
otherwise  correct,  were  inexplicit  as  to  the  present  toorth  of 
damages  for  loss  of  future  earnings,  etc.  Ingebretsen  v.  Rail- 
road Co.,  176 — 74. 

Assumption  of  fact.    Instructions  reviewed,  and  held  not  to  aeawne 

7  that  the  scaffold  in  question  was  defectively  constructed.  Oar- 
vey  V.  Boody-Holland  &  New,  176 — 273. 

••Presumption  of  fact:"     Propriety  of  instruction.     Whether  an 

8  instruction  on  a  ''presumption  of  faef*  or  "legal  inference'* 
would  be  subject  to  the  vice  of  singling  out  facts  in  the  case 
and  arguing  on  the  weight  thereof,  qwere,  Pfarr  ▼.  Standard 
Oil  Co.,  176—677. 
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Constructioii  as  a  whole:  Proziinate  cause.  Even  though  in  a 
9  particular  instruction  it  would  have  been  eminently  proper 
for  the  court  to  have  given  the  ordinary  rules  bearing  on  proxi- 
mate cause,  yet  the  charge  is  sufficient  if,  in  other  portions 
thereof,  the  subject  of  proximate  cause  is  fully  covered.  Gar- 
vey  V.  Boody-Holland  &  New,  176 — ^273. 

Instructions — Applicability  to  Evidencb. 

Unsupported    theory.    A    theory    unsupported    by    any    evidence 

10  should  not  be  presented  to  the  jury.  Garvey  v.  Boody-Holland 
&  New,   176—273. 

Instructions — Requests  fob. 

Showing  of  prejudice.     Refusal  of  trial  court  to  give  requested 

11  instructions  will  not  be  denominated  error  when  not  accom- 
panied by  a  showing  that  the  points  were  not  covered  by  the 
instructions  given.    State  v.  Lyon,  176—171. 

Matters  otherwise  covered.    Requested  instructions,  substantially 

12  covered  by  instructions  given  by  the  court,  are  properly  refused. 
Zalesky  v.  Fidelity  k  Gas.  Co.,  17^—267. 

Special  Interrogatories. 

Interrogatory  not  a  calling  for  ultimate  fact.    A  special  interroga- 

13  tory,  not  calling  for  an  ultimate  fact,  is  properly  refused  sub- 
mission to  the  jury.    Zalesky  v.  Fidelity  &  Gas.  Go.,  176 — 267. 

Verdict — Impeachment. 

Affidavit  of  juror.    A  verdict  may  not  be  impeached  by  the  affidavit 

14  of  a  juror  that  he  agreed  to  the  verdict  against  his  judgment, 
because  of  extreme  weariness.    Jones  v.  Lorack,  176—489. 

Verdict — Excessiveness. 

$14,000.    Verdict  of  $19,000  for  personal  injuries,  reduced  by  trial 

15  court  to  $14,000,  sustained.  Plaintiff,  a  farmer,  was  20  years 
of  age  when  injured,  and  then  had  a  life  expectancy  of  41 
years.  The  right  leg  was  fractured  and  dislocated.  The  left 
leg  suffered  a  double  compound  fracture  of  the  tibia  and  fibula. 
Some  of  the  bones  protruded  through  the  flesh.  Heel  of  left 
foot  was  bruised.    The  face  was  cut  and  bruised  in  numerous 
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Contract  to  Devise  or  Bequeath. 

Breach:     Damages.    Damages  may  be  recovered  for  breach  of  a 

4  contract  to  devise  or  bequeath  property.  Ball  v.  James,  176 — 
647. 

Evidence.    Evidence   reviewed,  and  held  sufficient  to  establish  a 

5  contract  to  bequeath  certain  property  to  claimant.  Ball  v. 
James,  176 — 647. 

Construction. 

Ambiguous  will:    Parol  eyidence.    Parol  evidence  mly  be  received 

6  upon  the  construction  of  an  ambiguous  will,  in  so  far  as  is 
necessary  to  apply  the  language  of  the  will  to  the  object  or 
thiiig  which  testator  had  in  mind  and  intended  when  he  made 
the  devise.     Pring  v.  Swarm,  176 — 153. 

« 

Election  of  Devisee. 

Distributive  share  of  spouse.    An  election  to  accept  the  provisions 

7  of  a  will  in  lieu  of  distributive  share  is  not  shown  by  the 
mere  fact  that  a  surviving  widow  received  the  rents  for  one 
year  accruing  from  the  premises  in  which  her  husband  had 
devised  her  a  life  estate  in  lieu  of  her  distributive  share, 
together  with  statements  by  her,  on  one  or  more  occasions,  that 
she  was  willing  to  accept  that  which  her  husband  had  devised 
to  her.     Pring  v.  Swarm,  176 — 153. 

WITNESSES. 

Competency. 

Transaction  with  insane:     Removal  of  disqualifications.    A  guar- 

1  dian,  simply  testifying  as  to  w^hat  the  defendant  had  said  to 
him  about  a  transaction  with  the  guardian's  insane  ward,  does 

^  not  thereby  render  the  defendant  competent  to  testify  to  such 
transaction.     Hintz  v.  Hintz,  176 — ^392. 

Transaction   with    insane:    Removal    of   disqualifications.    Testi- 

2  mony  by  a  guardian  of  an  insane  person  as  to  a  certain  com- 
munication concerning  a  certain  subject  matter,  made  by  the 
insane  person  to  the  witness,  does  not  remove  the  incompetency 
of  the  defendant  to  testify  to  other  and  different  communica- 
tions made  by  the  insane  person   to  him    (defendant),  even 
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though  concerning  the  same  subject  matter.     (Sec.  4604,  Code, 
1897.)     Hintz  v.  Hintz,  176—392. 

Privileged  Communications.  ^ 

Attorney  acting  as  scrivener  only.    A  communication  by  a  testator 

3    to  an  attorney  as  to  the  provisions  of  a  will  is  not  privileged 

when  the  attorney  had  nothing  whatever  to  do  with  the  will,  or 

anything  relating  thereto,  beyond  copying  it  from   a  rough 

draft  made  by  his  partner.    Ball  v.  James,  176 — 647. 
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